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CAS      E      S 

ARGUED  AND  DETERMtNED 

IN    THE 

a 

I 

Court    of   KING'S     BENCH; 

IN 

Michaelmas  Term^ 

In  the  Fbrty-fevchth  Tear  of  the  Reign  of  George  III, 


iSo6. 


IThurfday^ 

Vicars  againji  Wilcocks.  Nov.  6tij» 

TN  an  aaion  on  the  cafe  for  Hander  the  plaintifF  declared,  that  ^Y^'x  ^^''' 
I  .  * -^  •  cial    damaj^e 

•*  whereas  he  was  retained  and  employed  by  one  J.  0.  as  a  isneceffaryto 
Journeyman  for  wages,  the  defendant  knowing  the  prcmiles,  fviftain  an  ac- 
atid  mallcloufly  intending  to  injure  him,  and  to  caufc  it  to  be  be-    ,*°"  .^'^    *"" 
licvcd  by  J.  0.  and  others  that  the  plaintifF  had  been  guilty  of  un-  fufficient  to 
lawfully  cutting  the  cordage  of  the  defendant,  and  to  prevent  the  prove  a  mere 
plaintiff  from  continuing  in  the  fervice  and  employ  of  J.  O.  ^/^'J?-  ^  ^  ^ 
and  to  caufc  him  to  be  difmifTed  therefrom,  and  to  impoverifli  fon    induced 
him  ;  in  a  difcourfe  with  one   J.  M-  concerning  the  plaintiff  bythcflander, 
and  concerning  certain  flocking  cord  of  the   defendant  alleged  i"^  V^^  -^^ 
to  have  been  before  then  cut,  fiid  that  he    (the  defendant)  had  ^j^^  plaintiff 
Uft  night  fome  flocking  cord  cut  into  fix  yard  lengths,  but  he  knew  from  liis  em- 
'^vho  did  it/,  for  it  was  WUiia^^  Clears  -;  meaning  that  the  plain-  V^Y  ^^^^^ 
tiiFhad  unlawfully  cut  the  faid  cord.    And  fo  it  ftatcd  other  like  ^^^^    £^^ 
difcourfe    with  other  third  perfon*,  imputing  to  the  plaintiff  which   they 
^  that  he  had  malicioufly  cut  the  defendant's  cordage  in  his  rope-  bad  contrad- 
'  yard.    .By  reafon  whereof  the  faid  7.  O.  believinjr  the  plaintiff  f'^^^i^^j'^jjl^''^ 
to  have  been  guilty  of  unlawfully  cutting  the  faid  flocking  cord,  magemuflbc 
•       &c.  difcharged  him  from  his  fervice  and  employment,  and  has  a  Irgal  and 
ahvays  fmce  refufcd  to  employ  him-,  raid  aUb  one  R.  P.  to  ''^tural    con. 

t"  Trtrr  t»  I,  lefluence  ot 

\  OL.  VIII.  B  whom  ^1^^  fl,„j,^^ 


t  CASES  IN  MICHAELMAS  TERM 

l8o6.       whom  the  plaintiflF  applied  to  be  employed  after  his  difcharg* 

'  from  y.  0.|  on  account  of  the  fpeakin?  and  publiihing  the  faid 

f  ^?       flanderous  words,  and  on  no  other  account  whatfoever,  refufed 

WiLCOcKs.    ^o  receive  the  plaintiflF  into  his  fervice.     And  by  reafon  of  the 

premifes  .the  plaintiff  lias  been  and  Itill  is  out  of  employ  and 
damnified^  Sec- 
It  appeared  at  the  trial  before  Lawrence  J.  at  Stafford  that 
the  plaintiff  had  been  retained  by  J.  O.  as  a  journeyman  for  a 
year  at  certain  wages,  and  that  before  the  expiration  of  the 
year  his  mafter  had  difcharged  him  in  confequence  of  the  words 
fpoken  by  the  defendant.  That  the  plaintiff  afterwards  applied 
to  R.  P.  for  employment,  who  refufed  to  employ  him,  in  con- 
fequence  of  the  words,  andbecaufe  his  former  mafter  had  difcharged 
him  for  the  offence  imputed  to  him.  The  plaintiff  was  thereupon 
nonfuited}  it  bebg  admitted  that  the  words  in  themfelves 
were  not  a6l!onable  without  fpecial  damage ;  and  the  learned 
Judge  being  of  opinion  that  the  plaintiff  having  been  retained  by 
his  mafter  under  a  contra£l  for  a  certain  time  then  unexpired,  it 
was  not  competent  for  the  mafter  to  difcharge  him  on  account  of 
the  words  fpoken ;  but  it  was  a  mere  wrongful  a&  of  the  mafter, 
for  which  he  was  anfwerable  in  damages  to  the  plaintiff:  that 
the  fuppofed  fpecial  damage  was  the  lofs  of  thofe  advantages 
C  ^  1  vl^ic^  (be  plaintiff  was  entitled  to  under  his  contrail  with  his 
mafter  ;  which  he  could  not  in  law  be  confidered  as  having  loft, 
as  he  ftill  had  a  right  to  claim  them  of  his  mafter,  who,  without 
a  fufiicient  caufe,  had  refufed  to  continue  the  plaintiff  in  his 
fervice.  idly,  With  refpeft  to  the  fubfequent  refufal  of  R.  P. 
to  employ  the  plaintiff,  that  it  did  not  appear  to  be  merely  on 
account  of  the  words  fpoken  ;  but  rather  on  account  of  his  for- 
mer mafter  having  difcharged  him  in  confequenee  of  the  accu- 
fation  ;  without  which  he  nught  not  have  regarded  the  words. 
Jeruis  now  moved  to  fet  afide  the  nonfuit,  and  urged  that  it 
was  always  deemed  fuf&cient  proof  of  fpecial  damage  in  thefe 
cafes  to  fliew  that  the  injury  arofe  in  fa£l  from  the  flander  of 
the  defendant,  and  it  was  not  lefs  a  confequenee  of  it  becaufe 
the  a£l  fo  induced  was  wrongful  on  the  part  of  the  mafter.  He 
faid,  that  he  could  find  no  cafe  where  fuch  a  diftindion  was 
laid  down,  and  that  the  prafkice  of  Nifi  Prius  was  underftood  to 
be  othcrwife.  adiy.  That  the  refufal  of  R.  P.  to  employ  the 
plaintiff  was  clear  of  that  objef^ion  i  and  that  fuch  refufal  had 

proceeded 
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proceeded  upon  the  alleged  caufe  of  difcharge  by  the  iirft  maf-        tSotf. 
ter,  and  not  upon  the  bare  zSt  kfelf  of  difcharge.  ^  - 

Lord  Ellenborough  C  J.  faidi  that  the   fpecial  damage      Vicars 
muft  be  the  legal  and  natural  confequence  of  the  wotds  fpokcn>  y^f^^      * 
otherwife  it  did  not  fudain  the  declaration  :  and  here  it  was  an 
illegal  confequence :  a  mere  wrongful  a£i:  df  the  mafter  ^  fof 
which  the  defendant  was  no  more  anfwerablci  than  if,  in  con* 
fequence  of  the  words,  other  perfons  had  afterwatds  afiembled 
and  feized.  the  plaintiff,  and  thrown  him  into  a  horfepond  by       C  4  ] 
way  of  puniflimcnt  for  his  fuppofed  tranfgref&on.     And  hia 
LordOiip  aflted  whether  any  cafe  could  be  mentioned  of  an  ac- 
tion of  this  fort  fuftained  by  proof  only  of  an  injury  fuftained 
by  the  tortious  zQ:  of  a  third  perfon.  Upon  the  fecond  ground^ 
non  liquet  that  the  refufal  by  22.  P.  to  employ  the  plaintiff  was 
in  confequence  of  the  words  fpoken,  as   it  is  alleged  to  be : 
there  was  at  leaft  a  concurrent  caufe,  the  9£t  of  his  formet 
nafter  in  refufing  to  continue  him  in  his  employ }  which  wai 
more  likely  to  weigh  with  R.  P*  than  the  mere  words  them*        ^ 
felves  of  the  defendant. 

The  oth^  Judges  concurring, 

Rule  refuffd* 


Allen  a^ainjl  OkMONt).  '  J^nJ^yf, 

^    -^  •  -  Nov.  7tli* 

TN  cafe  for  obftrufting  the  ^hmtiFs  private  right  of  waf,  the  q^^  ^^^  ^^^ 

declaration  dated  that  the  plaintiff  was  fcifed  of  two  gardens^  a  grant  of  an 

With  the  appurtenances  in  ff^.^  and  chimed  for  him  a  right  of  occupation 

foot  and  horfcway  "  from  his  faid  gardens,  &c.  unto,  into^  ovcr>  V^  "^.^^    5* 

acrofs,  and  along  a  clofe  called  CranneU  in  the  faid  parifti,  unto  agalnll  the 

and  into  a  certain  public  king's  highway  in  the  parifii  aforefaid,  owner  of  the 

and  fo  back  again,*'  &c.     It  appeared  at  the  trial  before  Chants  ^^u^^r*" 

hrej.  at  Wells j  that  the  ciitire  clofc  called  Cranneh  had  previous  ^gy  leads  f of 

to  the  year  1791  belonged  to  one  Spacimarty  who  then  conveyed  obftruAingit, 

moft  of  it  to  Chantry  and  Hayes,  for  the  latter  of  whom  the  f  ^^^o"?^  Jt 

^  ^  be   proved 

that  the  public  ia  general  had  ufed  the  way  without  denial  for  the'Jaft  la  years* 

The  terminus  'ad  quern  being  laid  to  be  ?l public  highway  is  proved  by  evidence  of  a 

puhlie  f6otvtay%  though  fuch  defcriptioiA  of  the  terminus  might  hav^  been  bad  oa 

fpecial  demurrer^  as  not  being  fufficiently  ccitain4 

B  a  plaintiff 
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looo.      .  plaint!  (T  was  truftfc,  for  the  putpofe  of  building  and  laying  out 

A"  gartlens  ;  refcrving  by  the  fame  deed  a  foot  and  horfc  road,  fct 

IaI«EN  ,  ••  •  •^ 

arain^  out  m  a  map  annexed  to  *  the  d^d,  all  round  the  extremity  of 
Ormosd.  the  clofe  5  which  road  led  as  well  over  the  parcel  conveyed  at 
C  5  3  over  the  part  retairtcd  by  Sparkman.  The  two  gardens  men- 
tioned in  the  declaration,  together  with  a  houfe  belonging  to 
HtjyeSf  were  taken  out  of  tlie  parcel  fo  conveyed,  and  adjoined 
the  road,  which  after  pafling  by  the  gardens  and  over  the  part 
origina!ly  retained  by  SpackmaUy  (on  which  latter  the  obftruc- 
tion  complained  of  was  ereftedy)  led  immediately  to  a  public 
fi^twny  approaching  the  city  of  Bath^  and,  by  a  circuity,  to  a 
cartiage  road  to  the  fame  place.  It  alfo  appeared  in  evidence, 
that  the  foot  and  bridle  road  referved  to  the  purcliafers  in  the 
conveyance  from  Spachmhn  had  for  the  lafi;  twelve  years  and 
upwards  been  conftantly  ufed  by  the  public.  The  defendant 
was  now  in  pofleffion,  through  mefne  conveyances,  of  the  re* 
inainder  of  Crattnehj  which  had  been  originally  retained  by 
Spackman^  and  had  obftrufled  ^hat  part  of  the  road  granted 
which  led  over  his  own  premifes. 

It  was  objedied  at  the  trial,  amongft  other  things,  ifi,  that 
the  geu<!*ral  irfer  of  the  road  for  fo  long  a  time  by  all  the  king's 
fuojcds  having  made  it  a  common  highway,  the  plaintifTs  pri- 
vate right  was  merged  in  the  public  right ;  and  that  however 
he  might  Aill  maintain  an  afliou  of.covenant  againfl  the  gran- 
tor or  thcfe  claiming  under  him,  as  upon  a  covenant  running 
with  ihe  land,  for  obflruding  him  in  the.cxercife  of  the  private 
-  right  of  way  granted  to  him ;  yet  that  lii  this  form  of  a£lion, 
where-  the  plaintiff  fues  only  as  one  of  the  king's  fubjeAs  againd 
a  Rraager,  he  could  not  complain  of  the  nufance,  without  (hewing 
-     fpecial  damage.     2dly,  That  the  terminus  ad  quem  dercribed 
in  the  pleadings  being  a  public  highway,  which  is  nomen  gene* 
raliflTunum,  and  mud- be  taken  to  be  a  highway  for  all  purpofes, 
r  /:  -y       was  not  proved  by  evidence  of  a  common /Gc/way  only.    Thcfe 
^  and  otlier  objcflions  being  overruled  at  the  trials  and  a  verdi£t 

with  Dominal  damages  taken  for  the  pjainti  J,  were  now  again 
'  urged  by  £ilfi  and  Gafdee  upon  a  motion  for  a  new  trial.  But 
The  Court  faid,  with  refpeS  to  the  firft  objeQion,  that  where 
X  pPTty  has  a  certain  fpecial  right  of  way  granted  to  him,  he  may 
reft  upon  that  title,  and  need  not  refort  to  a  general  right,  which 
fjwv  jj^ffibly  be  difputed  by  conflicting  evidence  j  efpecially  in 

a  cafe. 


■^        _      _  _ 
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a  cafe,  like  the  prefcnt,  of  a  public  right  of  way  growing  out  of 
an  occupation  wajr.  As  to  the  fecond  point,  they  held  th^  termi- 
nus ad  quern  laid  to  be  well  enough  proved  by  evidence  of  a  public' 
footway ;  for  it  was  a  public  highway  fox  foot  pajfengers  ;  though 
fuch  a  defcription  might  be  bad  upon  fpecial  demurrer,  as  no^ 
pointing   out  with  fufficicnt  certainty  what  fort  of  Jiighway 
was  meant  (/?). 

Rule  refufed. 

■ 

{a)  Vid.  Rex  v.  The  Inhabitants  of  Hatjleld  in  Derbyshire,  M- 
lO  G.  2.  B.  R.  Rep,  Temp.  ffarJw,  3 1 5.  Mr.  Ford  {MS.)  report* 
the  cafe  thus  :  Indidiment  againft  the  defendants  for  not  repairing  a 
kighwayy  defcribed  the  way  to  be  a  certain  common  and  ancient 
Kind's  highway  for  all  the  King's  iubje6ls ;  and  it  was  alleged  to  be 
fo  ruinous  that  the  King's  fubjeas  cannot  pafs.  And  now,  after  a  vcr- 
dift  for  the  King  at  Derby  adizes,  Denn\fon  in  arreft  of  judgment 
moved,  that  as  there  were  various  forts  of  highway^,  as  horfeways, 
footways,  and  driftways,  and  the  common  form  of  indidments  is  to 
exprefs  the  nature  of  the  way  ;  therefore,  this  was  ill.  Sed  pr 
^uriamf  the  bounds  pf  the  way,  as  to  the  length  and  breadth,  are 
properly  defcribed  ;  and  as  this  is  laid  to  be  a  highway  for  all  th« 
King's  fubjeds,  we  muil  take  it  to  be  a  way  for  all  forts  of  paffcngers 
aud  carriages  ;  and  to  fay  it  is  a  highway  for  all  the  KiQg's  fubje6ls  h 
a  fuffieient  defcription  of  fuch  a  way.     So  judgment  for  the  King. 

But  in  jfiban  v.  Brounfaliy  Telv.  163.  upon  demurrer  to  a  plea  of 
a  right  oi  pqjffage,  the  bar  was  adjudged  ill,  amongft  other  reafons,  for 
this,  that  It  was  not  (hewn  what  manner  of  pailage  it  was,  whether  on 
|Oot,  or  horfe,  or  cartway  \  fu  that  it  was  in  the  whole  uncertain. 


J  806. 

Allkn 

againfl 

OSMOND. 


Miles  againji  She  ward, 


C  7  3 

Monday^ 
Nov.  lOth* 


1 H  cafe,  upon  the  warranty  of  a  horfe,  the  third  count  dated,  Where  the 

that  whereas  the  plaintiiFhad  bought  of  the  defendant,  upon  whole  .con- 
warranty  of  foundnefs,  a  certain  horfe  for  80/.  paid  by  the  ^  promife  is 

truly  dated,  and  alfo  all  fuch  parts  of  the  promife  itfelf,  the  breach  of  which  is  com- 
plained  of,  it  is  not  ncceflary  to  ilate  in  the  declaration  other  parts  of  the  promifey 
not  qualifying  or  varying  in  any  refpedl  the  parts  fo  complained  of  as  broken.  As  where 
the  plaintiff  declared  that  in  confideratron  of  his  re-delivery  to  the  defendant  of  an  un« 
found  horfe  which  he  had  before  then  fold  to  the  plaintiff,  the  defendant  promifed 
to  deliver  to  him  another  horfe  in  lieu,  &c.  which  (hould  be  ^vorth  80/.  and  be  a  young 
horfe,  and  then  alleged  a  breach  in  both  thefe  refpcfls,  held  fuffieient ;  though  the 
proof  was  not  only  of  a  promife  that  the  fecond  horfe  fhould  be  worth  80/.  (which  it 
was  not)  and  be  a  young  horfe,  but  alfo  of  a  warranty  that  it  yi^ found  andbads^tvr 
tettt  in  harneft* 

•      "B3  plaintiff 
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aSorf-       flaintifF  to  the  defendant,  but  which  horfc  was  unfound,  and 
_J  was  in  confcquencc  returned  by  the  plaintiff  to  and  accepted  by 

apaififi  ^^^  defendant;  and  thereupon  the  defendant}  in  confiSeration  oif 
SjcswA&a.  ^c  premifes,  promifed  the  plaintiff  that  he  would  fell  and  de^ 
liver  to  him  another  horfey  in  lieu  of  the  horfe  fo  returned  fot 
unfoundnefS)  iiohtcb  Jbouli  he  worth  80/.  and  fiould  be  a  young 
horfe  i  the  plaintiff  averred  that  the  defendant  did  fell  and  deHve^ 
to  him  another  horfe  in  lieu  of  the  horfe  fo  returned,  but 
that  the  defendant  deceived  and  defrauded  the  plaintiff  in 
this,  that  the  laft-mentioned  horfe  fo  delivered  in  lieu  of  the 
horfe  fo  returned,  &c.  at  the  time  of  the  promife,  &c,  was  not 
nor  at  any  time  fince  has  been  worth  80/.,  but  only  35/. :  and 
the  plaintiff  further  averred  that  the  la(t*mentioned  horfe,  &c* 
was  not  a  young  but  an  aged  horfe.  The  proof  at  the  trial,  at 
the  fittings  at  We^minfier^  was  that  when  the  defendant  agreed 
to  take  back  the  firft  horfe  for  unfoundnefs,  and  to  deliver  ano^ 
ther  in  lieu  of  it,  he  told  the  plaintiff  that  the  latter  <<  was  worth 
80/.  that  he  would  warrant  it  founds  and  that  it  was  a  young  horfe^ 
and  had  never  been  in  harnep!*  The  horfe,  though  young,  was 
proved  not  to  be  worth  80/.  It  was  objeded  that  the  evidence 
did  not  fuftain  the  count ;  the  plaintiff  having  omitted  to  ftate. 
two  branches  of  the  warranty  in  the  contra£^  declared  on  \ 
namely,  the  fiundnefs  of  the  fecond  horfe,  and  that  it  had  never 
heen  in  harnejs.  But  Lord  Ellenborough  conGdered  it  to  be  fuffi* 
cient  that  the  plain  tiff  had  fetoutali  the  fubftantive  and  material 
r  J  T  parts  of  the  contraft,  the  breach  of  which  he  complained  of; 
the  parts  omitted  not  qualifying  in  any  manner  the  fenfe  of 
thofe  parts  fet  out  upon  which  the  breaches  were  kflSgned.  The 
^  plaintiff  therefore  recovered  a  verdidl ;  whiqh 

Park  now  moved  to  fet  afide,  and  to  enteir  a  nonfuit,  by  leave  ; 
contending  that  any  variation,  however  trivial,  in  fetting  forth  a 
contraft  declared  on,  was  fatal.  Per  Buller  J.  in  King  v.  Pipm 
pet  (rt),  and  in  Drewrj  v.  Twifs  {h)*  And  he  alfo  referred  to 
White  V.  Wilfon  (c),  and  to  Penny  v.  Porter  {d)  which  were  dc<- 
cided  on  &e  fame  ground.  • 

Lord  Ellenborough  C.  J.  If  any  one  fubftantive  part  of 
tl>e  warranty  ftated,  not  qualified  by  another  part  omitted,  be 
proved  not  to  be  true,  is  not  that  a  breach  of  the  warranty  fuffi* 

(j)  X  Term  Rep.  240*  {h)  4  Term  Rep.  ifSQ. 

If)  3  Jfo/.  i^  PuU  116.  {^  «  £afi7  »• 

dent 


Kl  THE  F01LTT*8£VEMTH  YeAU  OP  GEORGE  III. 


cient  to  maintain  an  adion,  although 'there  may  be  alfo  other 
parts  of  the  warranty  broken,  which  the  plaintiff  may  not  think 
it  worth  his  while  to  complain  of?  The  dofirine  contended 
for  would  go  the  length  6f  faying  that  in  covenanty  which  is  a 
coatraffc  under  feal,  all  the  corenants,  though  no  breach  of 
moft  of  them  be  complained  of,  muft  neverthelefs  be  fet  out* 
as  forming  one  entire  contra£l.  The  fubftantial  part  of  the 
contra£i,  of  the  breach  of  which  the  plaintiff  complained,  was^ 
that  the  horfe  was  not  worth  80/. :  this  he  proved  :  and  whether 
or  not  it  were  found,  or  had  or  had  not  ever  been  in  hamefst 
was  quite  immaterial  to  this  purpofe.  In  Penny  v.  Porter^  the 
alternative  part  of  the  contrafb,  omitted  to  be  ftatedj  altered 
the  whole  nature  of  the  contradl ;  and  the  mode  of  executing 
it  could  not  change  the  original  contrail  itfelf* 

Grose  J.  concurred. 

Lawrekce  J.  It  is  a  very  different  thing  whether  the 
plaintiiT  (late  truly  thofe  parts  of  a  contrail,  the  breach  of 
which  he  complains  of,  though  other  parts  not  material  to  the 
queftion  be  not  ftated ;  or  whether  he  ftate  any  part  of  it  un- 
truly ;  for  then  it  appears  to  be  a  different  contra<^.  That  was 
the  cafe  of  Brtftow  v.  Wright  {a).  There,  in  an  adlion  againft 
the  flieriff'  for  taking  the  goods  of  a  tenant  in  execution,  with- 
out fatisfying  the  landlord  for  a  year's  rent  then  due,  of  which 
the  (heriiF  had  notice,  the  dedaration  in  letting  out  die  demife 
ftated  that  the  rent  was  refervcd  quarterly:  whtcji  was  not 
proved :  and  though  it  was  unneceffary  to  ftate  how  the  rent 
was  refervcd,  if  a  year's  rent  were  alleged  to  be  due ;  yet  the 
plaintifiT  having  undertaken  to  ftate  it,  and  ftating  it  falfely, 
the  variance  was  deemed  fatal.  *  So  in  White  v.  Wit/on^  the 
plaintiff  declared  upon  a  conrraft  for  wages  uppn  a  certain 
voyage  from  London  to  Africa^  and  from  thence  to  the  Wefl 
Indies ;  but  the  proof  was  of  a  contra^  for  a  voyage  from 
London  to  Africa^  and  from  thence  to  the  W0  Indies  or  Ame^^ 
ricoj  and  aftertuards  to  London^  &c. ;  which  was  a  contra£k  for 
a  different  voyage  than  that  declared  on. 

Le  fixjiNC  J.  Where  the  plaintiff  ftates  the  confideration 
for  the  promife  of  the  defendant,  he  muft  ftate  the  whole  con- 
fideration ;  for  otherwife  the  contract  is  not  truly  ftated.     But 

(a)  See  Wiiliam/on  v.  Alli/on^  a  Ea/l^  450-2«  where  this  cafe  is 
^nuncnted  udod. 

B  4  where 


x8o4. 

MrLBi^ 
againfi    . 

SHlWAEBt 


C.9] 


C  103 


ya)  Dee  muta 
•onuncnted  upoD« 


fto 


CASES  IN  MICHAELMAS  TERM 


>iSodL 

MiLEk 

.    againfi 
5llEWA&D. 


where  he  ftatcs  the  conJiJeration  truly,  as,  here,  thie  re -deliver  j 
to  the  defendant  of  the  firft  horfe  ;  and  then  Rates  thofe  parts 
of  the  defendant's  promife,  the  breach  of  which  he  complains 
of,  and' ftates  thof^  truly;  that  is  fufBcieiit,  without  ftating 
other  parts  of  the  promife  irrelevant  to  the  breach  complained 
of. 

Rule  rcfufcd* 


r»V 


iith. 


Young  and  Another  againji  Alexander  B9.anP£11 

and  Dunbar. 


month  after 
the  fale  in  the 
vendors,  upon 
the  face  of 
the  regifter, 
by  reafon  of 
the  vendee 
having  omit- 
ted for  fo 
long  to  de- 
liver a  copy 
of  the  in- 


Where  the  TN  aflumpfit  for  work  and  labour  done,  and  materials  pro- 
legal  title  to  -*-  vidcd  by  the  plaintiffs  at  the  requeft  of  the  defendants,  triedi 
xnained  for  a    '^^^0'^  Lord  Ellenhorough  C.  J.  at  the  fittings  after  Michaelmas, 

term  1805,  the  plaintiffs  had  a  verdift  for  68/.  o/.  lorf.  fubjeft 
to  the  opinion  of  the  Court  on  the  following  cafe. 

The  plaintiffs  are  (hip-btfilders.  On  the  loth  of  June,  1803, 
the  defenclahts  tecamc  owners  of  the  fchooner  Rehecca ;  and  on 
the  26th  of  May^  1804,  they,  by  a  bill  of  fale  duly  executed 
on  that  day,  and  reciting  the  ceriipcate  of  regiftry,  transferred 
the  whole  pf  their  interefl  in  the  Rebecca  for  a  valuable  con- 
fideration  to  one  Thomas  Brander :  and  on  the  fame  day  an 
indorfement  was  duly  made  and  attefled  on*  the  original  certifi- 
dorfement  of  cate  of  regiftry,  according  to  the  form  pre  (bribed  by  the  flat. 
the  transfer  ^4  G.  3.  c.  68.  and  delivered,  together  with  the  bill  of  (ale,  to 
jrinal  certifi-  ^^^  purchafcr,  Thomas  Brander  s  who  on  the  fame  day  took 
cate  of  re-  poffeflion  of  the  Rebecca j  and  from  that  time  afled  as  foit 
giftry  ^^^^  owner:  but  he  did  not  deliver  a  copy  of  the  faid  indorfement  to 
authorized  ^^^  perfons  authorized  to  make  ♦  regiftry,  and  grant  cer- 
tificates of  regiftry,  until  the  23d  of  June^  1804,  on  which 
*  day  he  obtained  a  new  certificate  of  regiftry.  ITae  defendants* 
names  remained  on  the  regiftry  at  the  Cuftom-houfe,  as 
oyrners^  (but  it  did  not  appear  to  be  with  their  concurrence) 
7:15.  yet  the  ^^'jjj  ^j^^  i^A  of  June ^  1804,  when  fuch  new  regiftry  was 
not  liable  made.  On  the  1 1  th  of  Juncy  1 804,  the  captain  of  the  Rebeccu^ 
during  that         .      -        * 

interval  for  repairs  ordered  by  the  captain,  under  the  diredion  of  the  vendee, 
(who  for  this  purpofe  mufl: he  confideredaa  a  flran^cr  to  the  legal  owners,}  and  con^ 
lequently  iiad  po  authority  exprefs  or  implied  to  bind  them.  -   »  .    . . '. 


to  ma  ice  re- 
giftry, &c* 
purfuant  tj 
the  ftat.  34 
G*  3*  e»  68. 
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by  order  of  Thomas  Brandtr^  took  the  Rebecca  to  the  plaintiffi        iSo6. 
to  be  repaired  for  her  outward  voyage ;  who  thereupon  made  - 

the  repairs,  &c.  which  are  the  fubjeft  of  this  a£Hon,  between  ^^.^? 

the  nth  and  19th  oi  June^  1804;  during  which  time  the  Brander. 
names  of  the  defendants  iremained  on  the  regifterattheCuftom- 
houfe  :  and  no  notice  was  given  by  the  defendants  to  the 
plaintiffs  of  the  change  in  the  ownerfliip  previoufly  to  the  work 
being  done.  If  the  plaintiffs  were  entitled  to  recover  in  this  action, 
the  verdi£^  was  to  ftand ;  other  wife  a  nonfuit  was  to  be  cutcrcd. 

Tates^  for  the  plaintiff,  contended  that  as  the  defendants 
continued  the  legal  owners  of  the  fhip  till  after  the  time  when 
the  repairs  were  made,  by  reafon  of  the  requifites  of  the 
rcgiflry  afts  not  having  been^  complied  with,  and  without  which 
no  property  in  the  (hip  could  pafs  from  them  to  the  yendee, 
they  were  confequcntly  liable,  as  owners,  for  repair^  ordered 
by  the  captain.  It  has  been  long  fettled  that  the  legal  owners 
arc  liable  for  necefTary  repairs,  whatever  contrail  they  may 
have  entered  into  with  the  captain}  unknown  to  the  builder, 
that  he  Ihould  bear  the  burthen.  Rich  v.  Coe  (/i),  Garnam  v. 
Bennett  (^),  and  other  cafes,  particularly  Wejierdell  v.  Dale  (r .) 
The  queftion  arofe  in  the  latter  upon  an  inefFe£lual  attemp; 
to  convey  under  the  regiftry  a£ls.  Now  here  the  flat.  34  Geo.  3 .  [  1  a  1 
r.  68.  /  15.  eiprcfsly  requires  that  a  copy  of  the  indorfement 
of  the  transfer  of  property  (hall  be  delivered  to  the  perfon 
authorized  to  make  regiftr^  and  grant  certificates  of  regiftry, 
otherwife  fuch  fale  or  contraft,  &c.  (hall  be  utterly  null  and 
void  to  all  intents  and  purpofes  whatfoever.  He  was  proceeding 
to  argue  the  point  of  ownerfhip  on  the  ftatute  {d)  when  Le 
Slanc  J.  faid,  that  he  fuppofed  it  would  not  be  difputed  on  the 
other  fide  that  the  requifites  of  the  a£t:  had  not  been  complied 
with  at  the  time,  and  that  the  legal  ownerfhip  ftill  remained 
with  the  defendants,  though  they  might  have  done  every  thing 
which  they  were  to  do  in  order  to  convey  it  to  Thomas  Brander;  ^' 
but  dill  the  queftion  would  be,  whether  they  were  chargeable 
^vith  repairs  ordered  on  account  of  another. 

Lord  Ellenborough  C.  J.  then  faid,  that  the  cafe  was  too 
flcar  to  require  argument.     It  is  true  that  the  requifites  of  the 

[a)  Cowp.  636.         {I)  a  Slra.^16.         {c)  7  Term  Rep,  306. 
(d)  Vid.   Moft  V.    Charnoch^  2  Eajl^  399.     Heath  v.  Hubbard^ 
4^  Eajls  no.     Bloxan^  v.  Hullardt  5  Eqft^  407.  and  MofiS.  MiiUt 
EaJI^  144.  ' 
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1806.  aft  have  not  been  complied  with ;  and  it  is  true  that  the  owners 
'  of  a  (hip  are  liable  for  repairs  ordered  fw  them  or  for  ibur 
YooM(|  benefit  by  their  mqfter:  but  it  was  never  heard  of  that,  if  a 
BaAMD£a.  fi^o^^i^  ordered  repairs  for  another's  fliip  or  carriage,  the  owner 
was  liable  for  fuch  repairs.  Suppofe  a  pirate  ran  away  with  a 
fhip,  would  the  owner  be  liable  for  repairs  ordered  by  him  ? 
Now  here  the  captain  by  the  order  of  Ihomas  Branier^  the 
purch^fer,  who  was  a  mere  ftranger  to  thefe  defendants  in  point 
of  laWf  direfted  the  plaintiff  to  make  the  repairs :  how  then 
can  the  defendants,  merely  becaufe  they  remained  as  owners 
^  [  '3  D  ^I^^  ^  regiller,  be  liable  for  repdrs  ordered  by  the  captain 
under  the  authority  of  a  itranger  to  the  defendants  ?  This  1% 
very  different  from  the  cafe  of  Wiftirdell  v.  Dale :  that  was  a 
cafe  of  partnership,  and  there  was  no  plea  in  abatement: 
Wharton,  who  was  the  fame  ^&  Dale,  had  ordered  the  repairs  | 
and  the  cafe  turned  on  the  privity  between  thofe  two.  But 
here  Thomas  Brander  ordered  the  repairs  in  his  own  right,  and 
there  was  no  privity  of  intereft  between  him  and  the  defendants. 
In  that  cafe  ifae  defendant's  liability  was  purfuant  to  the  credit 
aftualJy  given  ;  here  it  would  be  contrary  to  the  credit  a^ually 
given  to  hold  the  defendants  liable. 

Per  Curiam,  Poftea  to  the  IDefendants* 

Scarlett  was  to  have  argued  for  the  defendants. 


Tve/Jayf 

Nov.  nth.  Georoe  agatnji  Louslet. 

Where  an  ^r^  Taunton  (hewed  caufc  againft  one  rule  for  fetting  afidc 

after  thc*^  *  an  award,  and  fupported  another  rule  for  an  attachment 

time  on-  againft  the  defendant  for  non-performance  of  the  award.    The 

ginally  given  fubmiffion  enabled  the  arbitrators  to  enlarge  the   time  for 

tratoM  *but  '"*'""?  ^^^  award  :  and  one  objeAion  to  the  award  wat,  that 

authority 

was  alfo  given  to  them  to  enkrge  the  time ;  an  award  within  the  enlarged  tim^ 
authorized  is  good  upon  the  £ace  of  it,  though  it  do  not  recite  that  the  arbitrators 
did  Jn  faft  enlarge  tne  time :  But  the  Court  will  not  grant  an  attachment  for  the 
non-performance  of  the  award  without  the  verification  of  the  feA.  Where  the 
cofts  of  the  caufe,  and  of  the  J^ecial jury^  are  diftinfily  and  feparately  fubmitted 
to  the  difcretion  of  arbitrator*,  they  muft  diftindly  adjudicate  upon  each;  other- 
wife  the  award  is  bad ;  (but  the  plaintiff  in  this  inftance  agreed  to  abandon  it  for 
fomuch.)  The  award  was  alfo  fet  afide  for  fo  much  as  the  arbitrators,  without 
authority,  had  direded  to  be  paid  for  their  own  expeu|ces. 

jt 
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it  appeared  to  have  been  made  after  the  time  originally  limited        J  io6. 

for  making  it ;  and  it  was  not  ftatcd  on  the  face  of  the  award        

that  the  arbitrators  had  enlarged  the  time,  within  which  it  was      George 

made.     But  this,  he  contended,  was  not  neceflary:   for  a^    Louslet. 

where  a  power  of  appointment  is  given,  it  is  fufScient  for  the       L  '4  3 

party  authorized   to   make  the  appointment,  without  ftating 

the  power,  but  the  law  will  refer  the  execution  of  it  to  the 

power  itfelf ;  fo  the  arbitrators  need  not  fet  out  their  authority; 

bat  it  is  enough,  that  having  authority  to  enlarge  the  time, 

they  did  in  fzSt  make  an  award  within  the  time  to  which  their 

authority  might  extend  :  and  no  prefumption  will  be   made 

againft  that  which  is  to  be  colIe£ted  from  the  hGt  itfelf  of 

making  their  award. 

The  Court  were  difpofed  to  think  that  this  was  a  fufficient 
anfwer  to  the  obje^lipn,  as  arifing  upon  the  face  of  the  award; 
and  called  on  the  other  (ide  to  fuftain  their  rule  for  fetting  it 
afide. 

Another  obje£iion  however  was  made  to  the  award,  namely, 
that  "  the  cofts  of  the  caufe,  and  of  the  fpecial  jury^*  as  con- 
tradiftinguifhed,  were  fpecifically  left  to  the  difcretion  of  the 
arbitrators,  and  that  the  arbitrators  had  taken  no  notice  of  the 
latter  in  their  award,  which  they  were  bound  to  doj  it  being 
fpecifically  fubmitted  to  them  {a)  \  the  amount  of  which  was 
15  guineas  (though  it  was  ftatcd,  that  in  fa£i  the  arbitrators^ 
had  included  that  expence  in  their  general  eftimate  of  the  cofts 
of  the  caufe).  And  further,  that  they  had  charged  96/.  in  the 
award  for  their  own  cxpences,  for  which  they  had  no  authority* 
As  to  the  firft  of  thefe,  Tauhton  anfwered,  that  the  arbitrators 
having  a  dtfcretion  given  them  as  to  the  cofts  of  the  fpecial  jury, 
their  filence  on  the  fubjeA  could  not  be  objeded  to  by  the 
defendant  on  the  face  of  the  award.  2dly,  That  the  expences 
of  the  arbitrators  were  very  reafonable  under  the  circumftances 
of  the  cafe,  and  fuch  as  they  were  entitled  to  recover.  But  f  I C  1 
that  at  any  rate  the  award  would  only  be  void  for  the  excefs  of 
Hjfiit  96A  and  the  1 5  guineas  for  the  fpecial  jury,  which  the 
plaintiff  would  give^ ;  and  it  would  be  good  for  the  reft. 

Sir  V,  Gibbs  and  Manley  contra,  faid,  that  as  tlieir  affidavits 
did  not  go  fo  far  as.  to  allege  that  the  time  was  not  enlarged  in 
point  of  izQty  they  could'  not  contend  that  the  award  was  bad 
imon  the  face  of  it,  becaufe  it  did  not  recite  fuch  enlargement 

'0)  Vid.  RMndall  v.  Randall^  7  Eafl^  8|. 
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'  i  1806.        of  the  time  upon  the  face  of  it :  but,  on  the  other  handj  as  the 

affidavits  in  fupport  of  the  award  did  not  allege  that  the  arbitra- 

^^^^^      tors  had  in  fa£l  enlarged  the  time  before  they  made  their  award, 
Lous  LI  Y.     ^^^  plaintiff  was  not  entitled  to  make  his  ruleabfolutc  for  an  at- 
tachment. 

Accordingly,  the  rule  for  fcttJng  aGdc  the  award  (except 
for  the  exccfs  of  96/.,  the  expences  of  the  arbitrators,  and  of 
15  guineas  for  the  expence  of  thcfpecial  jury)  was  difcharged  j 
as  was  alfo  the  rule  for  an  attachment. 


^^•i 


IfTedne/Jaj,  HarDEN  againji  SmITH. 

Nov.  12th.  ScHROEDER  ^ra/«/?  The  fame. 

The  ft.  39  nPHESE  were  aClions  for  money  had  and  received,  money 
Gro.  3..f.  69.  paid,  &c.  which  were  brought  againfl  the  defendant,  at 
•toVhe  Weft  Treafurer  of  the  Weft-India  Dock  Company,  to  recover  back 
India  Dock  certain  fums,  which  had  been  paid  by  the  plaintiffs,  (the  pur- 
Company  chafers  of  certain  hogfheads  of  fugar  before  then  imported  from 
and^dutSr*  ^^  Weft-Indies  into  the  port  of  Loudon,  and  which  had  con- 
fer all  goods  tinued  all  the  time  in  the  company's  warehoufes,  and  for  which 
imported  ^\\  the  importation  rates  and  duties  had  been  fatisfied,)  to  the 
Weft  Indies  o^^^'"*  ^^  '^^  company  for  the  wharfage,  and  fliipping  into 
which  fhall  lighters,  fent  into  the  docks  by  the  plalntifEs  for  that  purpofc,  the 
be  ^landed,  f^jne  hogfheads  of  fugar,  part  for  home  confumption,  part  for  ex- 
board  any  portation*  The  company  on  the  one  hand  contending,  that 
fhip  entering  they  .were  only  bound,  in  confideration  of  the  rates  and 
into  and  duties  received  upon  importation  of  the  goods,  to  deliver  the 
docfs*  which  ^^"^"  ^^^^  ^^  further  charge  from  their  warehoufes  into  inland 

rates  are 

dire6lcd  to  be  *'  accepted  for  the  ufe  of  the  docks  and  the  quays,  wharf?,  and  cranes 
and  other  machines  belonging  thereto,  and  the  land»waiters'  fees  on  account  of 
fudli  gouds  after  being  unfhipped,  and  all  charges  and  expences  of  wharfage,  land- 


a  delivery  of  the  goods  into  lighters  in  the  dock,  as  well  as  an  immediate  delivery  frooi 
the  warehoufes  into  land  carnages  placed  under  the  cranes  of  the  warehoufes ; 
although  for  the  purpofe  of  fuch  delivery  into  lighters  it  be  neceffary  to  put  the  goods 
i!ipon  trucks  in  order  to  carry  them  acrofs  the  quay,  and  afterwards  crane  them  into 
the  lighters.  But  it  fecms  that  if  the  owner  require  any  work  to  be  done  upon  the 
goods  ultra  the  mere  tranfitus  of  them  from  the  warehoufe  to  the  lighter,  the  con^« 
pany  are  entitled  to  an  extra  compenfation  to  be  fettkd  by  convention  between  the 
parties,  as  in  other  cafes  out  of  the  aft. 

*  '       carriage: 
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carriage:,  the  plaintiffs  on  the  other  hand   contending,  that        iBo6. 
they  had  a  right  for  the  fame  compenfation  to  receive  the  goods        ' 
from   the  warehoufes   acrofs  the  quays,    and   by   means    of        a^a'mfi 
the  cranes  thereon  into  their  lighters,  and  fo  to  remove  them       Smith. 
by  water  carriage,  as  well  as  to  receive  and  remove  them  im-       [17] 
mediately  from  the  company's  warehoufes  by  land  carriage.    It 
appeared  in  evidence  at  the  trial  before  Lord  Ellenborough  C.  J. 
at  Guildhally  that  there  was  more  rilk,  labour,  and  expence  in 
(hipping  goods  into  lighters   from  the  company's  warehoufes 
where  goods  of  this  defcription  are  required  to  be  kept,  than  . 
into  carts,  5cc.  for  inland  carriage;  becaufe  in  the  latter  cafe 
the  hogfiieads  are  at  once  craned  from  the  warehoufes  over  the 
outer  wall  of  the  dock  into  the  carts  prepared  by  the  owners 
to  receive  them  in  the  public  ftreet :  whereas  in  the  other  cafg 
the  hogOieads  are  firft  craned  from  the  warehoufes  into  trucks 
upon  the  quay,  in  which  they  are  dragged  acrofs  the  quay  to 
the  water's   edge,  there  they   arc  reflung  in  the  cranes  on  the 
quay,  and  lowered  into  the  lighters  afloat  in  tlie  dock  along  fide 
of  the  quay.     That  more  hands  are  required,  and  the  damage 
to  the  company  in  cafe   of  any   accident   happening   by  the 
breaking  of  the  tackling,  much  greater  in  this  mode  of  delivery 
than  in  the  other  :  becaufe  the  lighter  itfelf,  and  perhaps  othe 
goods  in  it,  may   be  funk   and'  deftroyed   by  the  falling  of  fo 
heavy  a  weight  upon  it.     And  all  this  addicional  labour  mu(l 
be  performed   by  the  company's  fervants,  and  the   additioiial 
riik  of  accidents  incurred   by  the   company,  inafmuch  as  for 
furthering  and  fecuring  the  general  purpofes  of  the  aft,  none 
other  than^the  company's  fervants  are  permitted  to  enter  the 
dock  gates  for  tliefe  purpofes.     That  an  extra  charge   had  al- 
ways been  paid  for  thefe  ferviees  at  th^  old  legal  quays  before 
the  paffing  of  the  aft,  when  the  goods  were  carried  acrofs  the 
quays  again  and  ihipped  into  lighters,  which  was  coiifidered  as 
diitinft  from  an  order  to   deliver  from  the  warehoufe.     That 
the  labour  and  expence  was  ilill  greater  when  the  goods  were 
intended  for  exportation  than  for  home  confumption ;  for  in  the 
former  cafe  there  was  the  additional  expence  and  trouble  of      r  t  ft  i 
weighing,  and  pitching  and   turning  for  cooperage,  more  of 
which  latter  was  required  for  the  purpofc  of  exportation  than 
was   neceffary  for  the   mere  removal  of  ihe  goods   into  the 
owner's  cart  or  lighter,  for   the   purpofe   of  fafe  delivery  into 

the 
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1806.        the  owner's  poffcffion.     It  was  admitted,  howcTcr,  that  €xtr% 
■        cooperage  for  exportation  had  been  always  charged  feparatcljTy 

again/i        ^"^  P^'^  ^^^  accordingly. 

Smith.  The   particular  claufe  on   which   the  queftion  turned  was 

/'  ^37'  ^^  ft^t.  39  Geo.  3.  r.  69.  which  gives  to  the  company 
certain  rates  on  certain  fpecified  commodities,  and  other  rates 
on  all  other  unfpecified  goods  "  imported  from  the  Weft  Indies^ 
••  which  fliall  be  landed,  unihipped,  or  difcharged  from  on 
•*  board  of  any  veffel  entering  into  and  uCng  any  of  the  docks,** 

•  8cc.  to  be  paid  "  by  the  owners  or  confignees  of  fuch  goods.** 
'*  Which  rates  or  duties  (hall  be  levied  and  collefted  as  after 
**  exprefled,  and^j//  be  accepted  and  taken  for  and  in  refpeif  ff 
^  the  ufe  and  conveniency  of  the /aid  docks  ^  and  the  quaysj  nvhatft^ 

*  and  cranes y  and  other  machines  tvhichfball  belong  thereto^  and 
**  the  land'%vaiters^  fees  on  account  of  fuch  goods  after  being  un* 
**  Jhippedf  and  all  charges  and  expences  of  nvharfagCy  landing 
"  hou/ingy  and  nveighing  fuch  goods,  and  of  fuch  cooperage  as  the 
*'  fame  may   refpeElively  vjant  after  being  unfbippedy  and  all  rerf 
**  for  wareboufe  room  for  fuch  goods  for  twelve  tveeis  in  tbefaid 
*'  company  s  warehoufes,  and  ALL  CHARGES  OF  delivering  the 
'^  SAME    FROM    THE    SAID    WAREHOUSES."      The  principal 
queftion  arofc  upon  thcfe  latter  words,  whether  they  extended 
to  a  delivery  immediately  from  the  warehoufes  acrofs  the  quay, 
and  by  means  of  .a  fecond  cranage,  into  a  lighter  in  the  dock 
alongGde  of  the  quay  ;  or  were  to  be  confined  to  an  immediate 
r  19  1       delivery  from  the  warehoufes  landwife   into  the  pofleflion  of 
the  owner  :  in  other  words,  whether  the  company  were  entitled 
to  charge  a  reafonabte  compenfation  for  wharfage  and  ihipping, 
(which  was  the  charge  complained  of  and   fought  to  be  reco-y 
vered  back  by  thefe  aflions),  as  for  a  new  and   uncompen*^ 
fated  fervice  dehors  the  aft ;  or  whether  the  fame  fervices  were 
included  under  the  compenfation  paid  ^pon  the  importation  of 
the  goods  for  the  feveral  fervices  enumerated  in  the  above-men-' 
tioned  claufe,  including  the  charge  of  delivering  the  goods  from 
the  warehmfes,     hord  JEllenborough  C.  J.  having,  upon  a  view  of 

•  the  general  provifions  and  objeds  of  the  ztk^  adopted  the  latter 
conftru&ion,  at  the  trial  of  the  firft  caufe  at  the  Cttings^  after 
Michaelmas  term  1805,  in  confequence  of  which  a  verdift 
pafled  for  the  plaintiff;  a  rule  nifi  was  obtained  in  Hilary  term 
j8otf>  foj  (ettin^  afide  the  verdift  and  granting^a  new  triaVin 

5  Older 
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order  to  have  the  point  re-confidered :  and  a  fimilar  verdift  ha?-        1806. 

ing  afterwards  been  taken  in  the  fecond  caufe,  the  like  rule  was         

granted  in  Eapr  term  laft.  ^^^^" 

In  this  term  counfel  were  heard  upon  both  rules  ;  Toppings  Smxtr. 
Marryat,  and  Carr  for  the  plaintiffs,  iafupport  of  the  verdidls ; 
and  Garr^Wf  Sir  V.  GMs,  and  Eafi,  for  the  company,  in 
fupport  of  the  rules  for  new  trials.  The  argument  turned  al- 
together on  the  general  view  and  the  wording  of  particular 
claufes  of  the  feveral  afts  of  parliament  for  the  government  of 
the  company;  viz.  the  39  G.  3. tf.  69.  42  G.  3.  ^  113,  and 
43G-3.<".  I32.'as  explanatory  of  tlienieaningof  the  claufe /I  137. 
of  the  39  G.  3*  V.  69.  more  immediately  in  queftion :  which 
dircAs  that  the  rates  or  duties,  payable  by  the  owners  or  con- 
Cgnees  of  goods  brought  into  the  docks  and  liable  to  be  ware- 
houfed,  (hall  be  accepted  and  taken  for  (amongft  other  fer- 
▼ices  there  enumerated)  «  all  charges  of  delivering  the  fame  from 
««  the  fnd  nuarehoufes  !*  And  now,  the  Court  having  looked  [  20  1 
into  the  different  claufes  of  the  a£ts  referred  to. 

Lord  Ellenborough  C  J.  delirered  their  judgment.  The 
queftion  in  Aefe  cafes  turns  on  the  conftruflion  of  the  137th 
fe£iion  of  theftat.  34  G*o.  3.  c.  69.,  and  comes  to  this  fingle 
point,  whether  the  Well  India  Dock  Company  be  bound,  for 
the  compenfation  given  them  in  that  fe£^ion,  to  deliver  the 
goods,  whkh  muft  be  imported  and  landed  on  their  q4jiays,yr0m 
their  nvarebomfes^  in  any  other  way  than  that  by  which  they  may 

be  rempvedbyland  carriage;  or,whethertheproprietorofthegood8 
be  not  for  that  fame  compenfation  entitled  to  require  that  they 
fhall  be  delivered  to  him  in  fuch  a  manner  as  that  they  may  be 
removed  by  water,  if  he  (hall  be  difpofed  to  have  occafion  fo 
to  remove  them  ?  Many  fe£lions  of  the  ad  have  been  referred 
to»  widi  a  view  of  (hewing  from  the  feparate  and  diftin£l  men- 
tion which  is  therein  made  of  warehoufes,  quays,  and  wharfs, 
and  from  the  circumftance  of  there  being  difierent  provlfions  as 
to  each  of  them,  that  the  legiflature  rouft  have  fuppofcd  that  the 
wtrefaoufes,  quays,  and  wharfs  would  not  be  fo  conftruAed  as 
to  enable  the  putting  of  goods  into  lighters  diredly  from  the 
warehoufes  themfelves :  and  it  has  been  alfo  argued,  from  the 
greater  degree  of  trouble  and  riik  which  muft  attend  the  re" 
moval  of  goods  from  the  warehoufes  acrofs  the  quays,  and  the 
putting  them  from  thence  into  veflelsj  compared  with  that 

which 
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1 806-        which  IS  occafioncd  by  the  putting  them  immediately  from  the 
warchoufcs  into  carts ;  and  alfo  from  the  praftice  which  obtain- 

ARDCN 

asain/l        ^^  ^^  ^^^  quays  before  the  paffing  of  the  aft  in  queftion  ;  that 

Smith^      tlie  compenfation  provided  in  that  feftion  mud  be  undcrftood 
as  extending  to  a  delivery  for  Jand-carriage  only.     But,  it  does 

C  ^^  3       not  appear  from  any  part  of  the  aft  that  the  legillature  had  any 
particular  conftruftion  of  the   quays  or  warehoufes  in  its  con- 
templation at  the  time  ;  nor  that  it  at  all  regarded  the  prafticc  of 
the  legal  quays  :  for  it  gives  no  direftion  as  to  the  one,  nor  at 
all  refers  to  the  other.    It  leaves  it  entirely  to  the  difcrction  of 
the  company  to  make  their  quays  and  warehoufes  in  fuch  way 
as  in  their  judgment  (hould  be  mod  likely  to  anfwer  the  purpofes 
of  their  conflitution  as  a  company ;  and  gives  them  a  defined' 
compenfation  for  the  advantages  which  the  importer  (hould  re^ 
ceive,  without  any  reference   to  what  had  been   before  paid 
clfcwherefor  fimilar  benefits.     The  quefiion  therefore  depends 
upon  the  mere  legal  conftruftion  of  the  137th  feftion  of  the 
aft,  by  which  the  payment  of  the  compenfation  to  be  received 
by  the  company  for  the  conveniences  of  their  dock,  quays,  and 
warehoufes,  is  divided  between  the  owners  of  the  iliip  and  of^ 
the  goods.    The  owner  of  the  fliip  is  to  pay  a  certain  rate  per 
ton  for  the  ufe  of  the  dock,  for  the  e^pences  of  navigating, 
mooring,  and  managing  the  veflel,  for  the  ufe  of  the  dock  for 
light  fliips,  for  unloading  and  unfhipping  her  cargo,  (i*  e-.  for 
the  labour  employed,  and  conveniences  afforded  for  fuch  un-. 
loading,)  for  the  landing-waiter's  fees,  and  the  cooperage-  re^ 
quired  in  unloading.     Thefc  matters  the  legiflature  conCdcred 
as  being  expences  to  which  the  owners   of  the  fliip  (hould  be 
fubjefted :  for  by  the  claufc  in  queftion  they  arc  direfted^to  be 
paid  by  the  matter  or  the  owner.     For   the   goods,  the  ovsner 
or  confignee  was  to  pay  according  to  certain  rates  fpecified  in  a* 
table  or  lift  \  and  thofe  rates  are  defcribed  as  levied  and  taken 
for  the  ufe  and  conveniency  of  the  docks,   for  die  quays, 
wharfs,  cranes>  and  other  machines,  for  land-waiters'  fees  on . 
account  of  the  goods  after  being  unjbippei^  (which  latter  words  • 

C  ^2  ]  muft  be  confined  to  the  land^waiters'  fees,  and  do  not  ride 
over  the  preceding  matter  ;  for  they  are  repeated  again  after  the 
mention  of  cooperage,  and  are  not  deferred  to  theconclufion  of 
the  fentence,  which  they  naturally  would  have  been  if  they  had 
been  meant  as  generally  reftriftive;)  aud  for  all  charges  of 

landing 
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landing,  wliarfage,  houdng,  and  weighing,  for  cooperage^  for        xSo^. 

warehoufe-roooij  and  all  charges  ^  ddivering  the  fame  from  the        

faid  wareboufes.  Now  as  the  rates  are  to  be  taken  in  fatisfa£lion  ^*?^* 
Df  ail  charts  of  delivering  the  goods  from  the  warehou/tSj  if  the  Smith, 
ufe  of  the  quays  and  cranes  be  neceffarjr  for  the  purpofe  of 
.  fuch  delivery,  no  claim  can  be  made  on  that  account,  though 
it  fhould  be  admitted  that  .feveral  of  the  things  fpecified  will 
be  fatisfied  by  the  ufe  made  of  them  in  the  importation  and 
landing.  If  the  goods  be  delivered  into  carts,  it  is  not  con- 
tended on  the  part  of  the  defendant  that  any  thing  is  to^be  paid 
for  the  cranes  ufed  in  fuch  delivery :  and  if  the  plaintiffs  are 
entitled  to  have  their  goods  delivered  into  a  lighter,  by  parity 
of  reafoning  no  compenfation  can  be  claimed  for  the  ufe  of 
the  neceflary  machinery  and  of  the  quay  employed  and  ufed  on 
fuch  occaCon.  This  brings  the  queftion  to  the  (ingle  point, 
whether  the  company  can  fay  they  will  adopt  only  one  mode 
of  delivery  ?  Now  it  has  been  truly  obfenred  that  the  legifla- 
ture  rouft  have  been  aware  that  mudh  of  the  produce  of  the 
Weft  Indies  would  be  removed  by  water  as  weir  as  by  land, 
and  delivered  from  the  warehoufes  into  lighters,  as  well  as  into 
carts }  and,  if  it  had  intended  that  the  compenfation  which  it 
has  given  (hould  be  confined  to  a  delivery  for  land-carriage 
only,  one  cannot  but  fuppofe  that  it  would  have  fo  faid.  It 
has  been  argued*  that,  as  no  mode  is  pointed  out  for  delivery, 
the  mode  of  delivery  is  left  to  the  company,  and  that  they  may  T  2t  1 
fix  on  that  which  they  think  beft.  But  it  rather  feeras,  that 
the  kgiilature  meant  the  delivery  to  be  made  in  all  the  ways  in 
which,  according  to  the  nature  of  the  fubje<Ei  matter,  it  could 
could  conveniently  be,  and  had  in  fa6t  ufually  been  made. 
And  it  would  be  a  violent  conftrufbion  of  the  a£i  to  hold  tliat 
when  goods  under  certain  circumftances  might  be  much  more 
conveniently  delivered  in  one  way  than  another,  that  the  legifla. 
ture  intended  to  invefl  the  company  with  a  right  of  refufing  to 
deliver  them  in  the  mod  convenient  way.  It  (hould  rather  in 
point  of  reafon  feem  ^hat  the  mode  of  delivery  fliould  be  left  to 
the  ele&ion  of  the  owner  of  the  goods,  whofe  intereft  is  to 
be  advanced  by  the  delivery,  and  who  muft  necefTarily  do  the 
hiftzfk  towards  a  delivery,  by  fending  either  a  land  or  water 
carriage  for  them.  As  to  the  argument  in  favour  of  the  de- 
fendant from  the  extraordinary  labour  and  riik  indeli.ering 
Vol.  VIII.  C  on 
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I  Sod.       on  board  lighters,  beyond  what  would  have  been  incurred  by 

delivering  for  land   carriage ;  that  has  no  foundation ;  ai  it 

?^*  does  not  appear  that  the  legiflature  looked  particularly,  much 
Smith.  l^fs  foleljr,  to  the  latter  mode  of  delivery  when  Ihe  fixing  of 
the  compenfadon  came  under  its  confideration*  If  indeed  that 
had  appeared,  it  might  have  had  fome  weight.  And  if  we 
fuppofe  the  legiflature  to  have  advcfrted  to  the  neceility  of  build* 
ing  the  warehoufes  at  fome  diftance  from  the  parts  of  the  dock 
where  lighters  could  come,  it  mull  in  that  cafe  be  prefumed 
that  in  fixing  the  grofs  quantum  of  compenfation  the  probabU 
lity  of  fuch  extra  trou|>Ie  and  ri(k  was  adverted  to  as  an  ingre- 
dient in  forming  that  calculation.  It  was  admitted  in  the  argu«- 
ment  that  a  delivery  fr^m  the  warehoufe  did  not  neceffarily 
mean  a  delivery  at  the  warehoufe^  if  a  delivery  at  the 
quay  fliould  appear  to  have  been  intended.  And  fuch 
£  24  ]  muft  have  been  intended,  unlefs  the  ad,  (and  that  too 
without '  any  thing  being  faid  in  it  to  narrow  the  modes 
of  delivery,)  is  to  be  conftrued  as  giving  a. right  to,  and  a  com« 
penfation  for,  one  mode  of  delivery  only,  when  there  exift«d 
at  the  fame  time  ailother  equally  obvious  one,  and  which 
would  in  many  cafes  be  much  the  mod  beneficial.  The  a& 
muft  be  conftrued  by  its  words,  that  is,  by  what  it  has  faid, 
and  not  by  the  confideration  of  extrinfic  matter,  which  it  has 
not  mentioned  or  adverted  to  |  fuch  as  extraordinary  trouble^ 
rifk,  &c. 

In  giving  this  opinion  it  muft  not  be  underftood  that  more  is 
meant  than  that  the  owner  of  the  goods  is  entitled  to  have  fuch 
a  complete  delivery  of  them  made  to  him  for  the  amount  of 
compenfation  limited  by  the  ad,  as  may  enable  him  to  cany 
them  away  either  by  land  or  by  water,  at  his  eledion.  It  is  not 
meant  that  any  thing  neceflary  for  purpofes  beyond  the  mere 
a&  of  fafe  delivery  into  the  proper  medium  of  conveyance  by 
'  land  or  water  can  be  claimed  of  the  company ;  or  that  the 
owner  of  the  goods  has  any  right  to  have  the  period  of  their 
paflage  from  the  warehoufc  to  his  cart  or  lighter,  when  once 
begun,  prolonged  or  interrupted  for  any  other  collateral  or  dif- 
tinft  purpofe  to  be  anfwercd  thereby  ;  and  that  upon  fuch  pur- 
pofc  being  anfwered,  the  company  are  bound  to  take  them  up 
again  de  novo,  and  to  proceed  with  the  conveyance  of  them  to 
liis  lighter.    Such  a  tranfaflion  does  not  appear  to  U8>  as  at 

5  prefent 
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prcfent  advifed,  to  fall  within  the  provifions  of  this  a£l:of  par-  *l8orf. 

liament ;  and  wc  are  defirous  that  no  inference  may  be  drawn  — - 

from  what  is  now  faid  that  the  conipany  may  not  in  fuch  cafe  "Ardeii 

be  entitled  to  ulterior  compenfation.     It  will  however  be  time  Smith 
enough  to  decide  upon  fuch  queftion  when  it  (hall  hercaftet 

arife.     For  the  reafons  already  given  we  are  of  opinion  that  the  C  *5  2 
plaintiffs  in  thefe  cafes  are  entitled  to  retain  the  verdi£is  they 
have  obtained,  and  that  of  courfe  the  rules  nifi  for  new  trials 
muft  be  difcharged. 


The  King  tf^j/«/?  The  Inhabitants  of  Caom^orD.      *  ^it^i^^i 

TTPON  appeal  againlt  ^n  order  of  two  jullices  removing  Where  the 

Mary  Higton  from  the  townfhip  of  Wirlfworth  to  that  of  mafterandfn- 
Cromfordy  in  the  county  of  Derby^  the  Seffions  confirmed  the  ^^^^^^  ^^ 
order,  fubjeft  to  the  opinion  of  the  Court  on  this  cafe.  j^^^  that^the 

The  pauper's  hufband  JVm,  Higtouy  being  fettled  at  Crom^  raafter  (hould 
ford^  went  on  the  ift  of  May  1796,  being  then  14  years  of  age,  ^^*^  ^^®  ^^^ 
as  an  apprentice  to  N.  Kniveton  of  Wirkfworthy  weaver,  and  in^^-^y  *"c 
continued  to  fenre  him  as  an  apprentice  for  5  years.     The  fol-  weaving  for 
lowing  indenture  vsras  executed  by  N.  JST.,  the  matter,  and  Jtb  five  year9,and 
Higton^  the  father  of  WtHiam,  but  not  by  William  Hlgton  him-  ^^  Se"  fia 
fclf.     "This  agreement  made  the  ift  of  May  i']^6  between  (hould receive 
Jtf.  if.,  weaver,  and  Job  Higton^  miner ;  and  the  faid  N.  JC-  half  his  earn- 
(hall  teach  or  canfe  to  be  taught  Wm.  Higton,  the  fon  of  Job  *"^'  and  the 
HigtM,  the  art  and  myftery  of  weaving,  &c.  in  the  beft  way  he  other   half  t 
can,  for  5  years  from  the   date  above ;  and   that   N.  K.  (hall  under  which. 
find  W.  H.  all  utcnfils  belonging  to  the  faid  bufmefs }  and  that  '^^'^  ^°7  ^^Z^" 
W.  H.  (hall  receive  of  N.  K.  half  of  what  he  earns,  and  the  ^^^^^  ^g  ^^  ^^^ 
remainder   to  N.K,:  to   which  we  have  interchangeably  fet  prentice:  held 
our  hand  and  feal,  the  date  above  written.     (Signed  and  feaJed  ^Hat  this  a- 
by  N,  Kmviton   and  Job  Migton.y*     William  Higton  did  not  f^y^^^^he  fal 
execute  or  become  a  party  to  any  other  indenture.  ther  and  maf- 

^ Clarke  was  to  have  argued  in  fupport  of  the  order  of  Sef&ons  ;  ^er  (to  which 

znd  Balguy  jun.  agataft  it ;  but  upon  the  firft  opening  of  the  ^J^  arT^^ot 

binding  the 
fon,  or  the  father  for  him,  to  any  fervice  to  the  mafter  ;  but  the  fon's  fervice  in  faft 
being  merely  voluntary;  wa»  no  apprenti^efhip  in  point  of  law;  and  confequently 
no  (ettlemenc  could  be  gained  by  the  foa  ferving  his  mafter  under  fuch  a  contra6t» 

C  2  cafci    f  [  26  3 
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iio6.        eafci    after  the  latter  had  referred  to  4  Com.  Dig.  80.  tit. 

'* Juilices  of  Peace,  B,  55.  thslt  by  the  common  law  a  man  may 

'^     be  bound  apprentice  by  his  parents  before  his  full  age : 
The  Inhabit       ^^^  Ellenborough  C.  J.  faid,  Here  is  neither  a  binding 
tantd  of        of  the  fon  himfelf  apprentice,  nor,  if  I  may  fo  fay,  of  his  pa- 
CaoMroaD.    ^^^^  f^  j^j^j^ .  f^^  ^j^^^g  jg  ^^  contraft  for  hisferving  his  mailer  ; 

nothing  to  bind  the  fon  to  fenre.  He  might  ferve  in  fa£l,  but 
Was  under  no  obligation  to  do  fo :  he  only  continued  to  be 
taught  as  long  as  he  pleafed,  but  was  not  obliged  to  (lay. 
This  was  no  apprenticefhxp. 

Tlie  other  Judges  concurred  5  and  Lawrence  J.  afked  how 
any  aflion  could  have  been  brought  againft  any  perfon  for  har- 
bouring the  boy  as  an  apprentice :  or  how  he  himfelf  could 
have  been  proceeded  againft  under  any  of  the  ftatutes  for  regu* 
lating  apprentices  ? 

Order  confirmed. 


[  ^7  3 

JVednefday 
Kov.  J  2th. 


t 


Ex  parte  Bruce* 


plication  had  "ClR  ^.  Gibbs  moTed  for  a  writ  of  habeas  corpus  to  bring  up 
been  made  for  ^  an  imprefled  fcaman  for  the  purpofe  of  his  being  liberated, 
the  difcKar^  Bruce  firft  went  to  fea  in  the  merchant  fervice  on  the  15th  of 
cdfeamanke-  J'^h  '804,  and  was  imprefled  on  the  16th  oi  April  1S06,  be- 
fore the  two  fore  the  expiration  of  the  two  years  during  which  all  new  feameh 
y^**^  ?^  k^*  ^^^  exempted  from  the  imprefs  fervice  by  the  ftat.  13  G.  %. 
the  ftat  IX  c.  \1.  f.  1*  His  brother  had  applied  for  his  difcharge  to  the 
Geo.  2,e.  17.  Ld-  C.  Juftice  on  the  i8th  of  June  x8o6;  but  the  affidavit  on 
were  expired,  which  that  application  was  made  only  dating  that  jBr/yr/ had 

then  ineffec-  ^^^  8®"^  ^^  ^^*  ^^^^^  ^^  *S^^  °^  7^h  ^804,  it  was  thought 

tuai,  becaufe  not  fufficiently  certain  that  the  two  years  were  not  expired  at 

the  fa£ks  were  the  time  of  the  application.     The  fadl  however  being  now  ve- 

"^tK  ^T^ffi  rifled  as  above,  and  the  argument  prefled,  that,  unlefs  relief 

cient  ceruin*  could  ftill  be  obtained,  the  temporary  prote£lion  meant  to  be 

ty ;  yet  the  given  by  the  legiflature  might  often  be  violated  for  want  of  the 

doubt   being  j^^jj^s  of  applying  in  time  \ 

by   another  "LiotA  Ellenborough  C.  J.  faid,  that  as  an  application  for 

affidavit,  the   the  party's  difcharge  had  been  made  in  time,  before  the  two 
Court  grant- 
ed a  wnt  of  habeas  .corpus  for  the  purpofe  of  liberating  him,  though  the  two  jears 
were  now  expired. 

yeart 
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years  expired,  although  from  fdme  ambiguity  in  the  mode  of  ex- 
prei&on  in  the  affidavit  then  produced  it  M^as  not  eifeflual ;  yet 
the  doubt  being  removed,  he  (hould  have  his  writ,  though  the     -^P^^^^ 
time  of  prote£lion  was  now  expired* 
Per  Curiam,  Writ  granted. 


Clark  againji  Ascew. 


Thurfday% 
.  Nov.  ijth. 


n^HIS  was  a  rule  on  the  plaintiff  to  fhew  caufc  why  he  Requefts  aA 

fiiould  not  bring  the  poftea  into  court  and  file  the  plea  roll,  for  South- 
fo  that  the  defendant  may  enter  a  fuggeftion  thereon,  that  the  ^^Cr'  ^' 
damages  recovered  do  not  amount  to  40/.,  and  that  the  de-  "i/inanyac- 
fendant  at  the  time  of  the  commencement  of  this  a£iion  was  an  tion,  &c.  for 
inhabitant  and  redded  within  the  jurifdiftion  of,  and  liable  to  ^^^^/^  r^^ 
be  fummoned  to,  the  Southwark  Court  of  Requefts :  and  why  ajrainft  any 
the  plaintiff  fliould  not  pay  the  defendant  his  cods  to  be  taxed,  perfon  (with- 
&c.,  purfuant  to  the  ftat.  22  Geo.  2.  c.  47.     The  6th  fed,  of  ^^,  ^}^^  j.""^- 
that  ftatute  enafts,  «  that  if  in  any  aaion  of  debt,  &c.  fued  f^^^^}  J^e 
«•  againil  any  perfon  aforefaid  (i.  e.  within  the  jurifdiftion)  in  king's  count 
*«  any  of  the  King*s  courts  at  JFeJtminfter^  &c.  it  (hall  appear  to  ^t.lVeftmnJler 
«« the  Judge,  &c,  that  the  debt  to  be  recovered  by  the  plaintiff  in.  ^^'  ^J  ^^ 
<'  fuch  tlQXojx  doth  not  amount  to  40/.  -,"  and  the  defendant  Judge,  3cc. 
(hall  prove  himfelf  refiding,  &c.  within  the  jurifdiftion,  the  thai  the  4ebt 
plaintiff  (hall  pay  the  defendant  cofts,  &c.     The  affidavit  of  the  ^^J^^^  Z^^t^g 
defendant  befides  verifying  his  rcGdence,  and  that  the  debt  arofc  plaintiff  doth 
within  the  jurifdiflion,  alfo  dated  that  the  plaintiff,  at  the  (ittings  not  ai^ount  ta 
after    Trinity  term   at    Wejlmin/iery   obtained  a    verdift    for  ^^[^^^'^^^ 
l/.  19/.  6rf.     And  it  alfo  appeared  by  the  evidence  of  the  only  pay  the  dc- 
witnefs  examined  for  the  plaintiff  at  the  trial,  that  the  plaintiff's  fendant  cofts, 
original  demand  which  arofe  upon  a  promiffory  note,  was  8/. ;  ^^'*  ^?* 
and  that  the  defendant  had  paid  6/.  o/.  6</.,  on  account,  before  ^\^^  plaintiif't  ^ 
the  a^ion  brought.  witnefs  prov- 

"^Andrenvi  (hewed  caufe,  and   cited  M'Collam  v.    Carr  {a)  ^^i^^*^\^.^f 
where  Ld.  C.  J,  Eyre,  upon  the  con{lru£lion  of  tlic  MiddUfex  wasori«rinally 

ab^ve^     was 
reduced  below  40/.  by  fart  payment  before  the  adion  brought,  the  cafe  was  within 
the  ftatute. 

{a)  I  £0/.  W  PuL  223.  •  [  29  3 
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iSotf-        court  of  confcicncc  a£l  23  Geo.  2.  c.  33.  confidered  that  no  cafe 
would  be  within  it  where  the  original  debt,  being  above  40/., 

aratnfi       ^^®  reduced  below  that  funj  by  a  balance  of  accounts ;  becaufe, 
AsKBW.      as  he  faid^  the  moll  intricate  accounts  between  merchant  and 
merchant  might  by  that  means  come  to  be  decided  before  a 
county  court. 

Sir  V.  Gibisf  in  fupport  of  the  rule,  diftinguiflied  this  from 
the  cafe  where  the  plaintiff^  demand  is  reduced  below  40/*  by 
means  of  a  fet-off  arifing  upon  a  different  account ;  becaufe 
the  plaintifPs  debt  is  flill  above  40/.,  and  till  plea  pleaded  it  is 
uncertain  whether  the  defendant  will  avail  himfelf  of  his 
fet-oiF:  and  if  the' plaintiff  only  brought  his  a£tion  for  the  ba- 
lance, the  defendant  not  availing  himfelf  of  his  fet-off,  the 
plaintiff*  would  be  concluded.  But  here  the  plaintiff's  Mi  was 
^reduced  below  40/.,  bj  zGLual  payments  on  ^(^conntf  before  the 
a£^ion  brought. 

Tifi  Courtf  though  they  conGdered  that  the  con{lru£lion  con« 
tended  for  by  the  plaintiff  preffed  hard  againft  the  words  of 
the  iOiy  yet  thought  at  firft  that  the  cafe  was  governed  in  prin- 
ciple by  the  former  deciGon ;  but  they  deGred  to  hear  read 
the  words  of  the  Mtddlefex  a£):,  on  which  that  conftru^ion 
was  put,  to  fee  how  far  they  conrefponded  with  the  Soufiwark 
$L&.  And  it  appearing  that  ihc  Middle/ex  acl  23  Geo.  2.  c.  33. 
yi  19.  ena^s  ^'  that  in  cafe  any  a£lion  of  debt  or  aflumpGt 
<'  fl>all  be  commenced  in  any  of  the  King's  courts  at  Wejlminfier^ 
^*  and  the  defendant  (hall  live,  &c.  in  Midd/e/epc,  andibejaty  upon 
**  the  trial  of fuch  caufe  Jhall find  the  damages  for  the  plaintiff  under 
<<  the  value  of  ^os.\  unlefs  the  Judge  {hall  in  open  court  certify 
<<  on  the  back  of  the  record,  that  the  freehold,  "Sec.  or  any  zQt 
<<  of  bankruptcy  principally  came  in  queftion,  &c.  the  defendant 
**  Jhall  recover  double  cofts  ;'* 

Lord  Ellen^orough  C.  J.  intimated  a  ftrong  fuljpicion  that 
the  attention  of  l^,  C.  J.  Eyre  in  the  cafe  referred  to  had  not 
been  called  particularly  to  the  words.of  that  aft,  which  feemed 
hardly  capable  of  receiving  the  condrudion  which  had  been  put 
Tupon  them}  for  they  are  peremptory,  that  the  defendant ^^7/ 
recover  his  cofts  in  cafe  f he  jury  upon  the, trial  of  the  caufe  (hall 
find  damages  for  the  plaintiff  under  40J.,  unkfs  the  Judge  (hall 
certify  fpecially  in  certain  cafes^  of  which  the  cafe  before  the 
court  was  not  one.  The  authority  then  of  the  opinion  being 
(fOt  of  the  queftionj  the  fa£l$  here  arc  brought  dircdily  within 
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the   words  of  the  Southtuark  z{k',  for  it  appeared  upon  the  l8o5» 

plaintiff's  own  (hewing  at  the  trial  that  his  dcbk  was  under  40/.  ~— 

before  the  zQdon  commenced.  ^Jl^a 

The  other  Judges  concurprmgi  ^^  ^  ^^^ 

Rule  abfolute. 


C3V3 

Saturdayp 

The  Kino  againji  Valentine  Jokes.  Nov.  15th. 

THE  ftat.42  Gio.  3.  c.  8c.  enafls  (/.  i.)  that  any  pcrfon  A  defendant 
I       J   •       i_      ir-     r  r      •        •  •  -I  •!•  indided  hert 

employed  m  the  Kmg's  lervice   m  any  ciril  or  military  ^^^  mifde- 

capacity^  Sec.  onVof  preat  Britain^  guilty  of  any  ofience  in  the  meanorscom- 

execution,  or  uader  colour^  or  in  the  exertife  of  any  fuch  ca-  pitted  by  him 

pacity,  &c.  may  be  profecuted  in  the  Court  of  King's  Bench  in  jIj^jj^^  j^  \ 

JEffglarsd,  either  upon  information  by  the  Attomey^General  or  public  capa- 

indiAment.     And  by  /.  a.  in  cafe  of  fiKh  indi&ment  found  or  ci^y  under  ft. 

information  exhibited,  the  Court  of  K.  B.  may.  on  mption  on  ^^   /^*f\i^j 

'  /.  *.         *5  "^^  entitled 

behalf  of  the  Attorney-General  or  other  profecutor,  or  of  the  under  that  ila« 

defendant}  award  at  its  dlfcretton  writs  of  mandamus  to  any  tute  upon  an 
^ef  Juftice  and  Judges,  &c.  or  auy  court  of  judicature  in  ™^^*^  *^ 
the  country  or  ifland,  or  near  to  the  place  where  the  offence  f^^jn  fo^  p^^. 
fliall  be  charged  to  have  been  committed,  or  to  any  governor,  tiogoffatrial 
&c.  or  to  any  other  perfon  or  perfons  rcfiding  there,  as  to  the  J?P°°   }^ 
Court  of  K-'  B.  may  under  ail  the  circumftances  of  the  cafe  terialwitnefs 
feem  moft  expedient.      And  the  perfons  to  whom  the  writ  is  to  put  off  hia 

direfted  are  authorized  to  take  the  examinations  of  witncffcs  in  trial  till  return 

made  to  wntA 
writing  touching  the  matters  charged  in  the  indictment  or  in-  ^f  mandamus 

formation,  and  tranfmit  the  fame  to  the  Court  of  K.  B.j  which  to  the  courts, 

examinations  (hall  be  allowed   to  be  read   as  evidence  on  the  &c.  abroad  to 
^  ,  examine  wit- 

^»'-  .  neffea;  which 

This  being  the  firft  cafe  of  a  procedure  under  this  a£l,  to  are  direded 

which  the  ajttentiofi^  of  the  Court  was  icalled,  it  may  be  ufeful  ^o  be   iffned 
to  report  the  cqurfc  which  was  purfued.     On  a  former  day  in       ^1      t/. 
ihe  term  the  defeildants  agalnd  whom  an  indidlment  had  been,  tion  of  the 
found  by  a  MiddUfex  grand  jury  on  *  the  25th  June  laft,  charging  court  of  B.R. 
him  with  breaches  of  duty  in  his  capacity  of  commiffary  general  ia"^i^efo,^th 

court  fuch 
fpecial  grounds  by  a£Bdavit  as  may  reafonably  induce  them  to  thiok  that  the  witnefTes 
fought  to  be  examined  are  material  to  his  defence.     But  the  profecutor  in  fuch  eafe 

it  of  oourfe  entitled  to  writs  of  mandamus  for  the  like  purpofe*  *  [  3^  J 

C  4  of 
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1 806.      ,  of  ftoreSi  provifions,  arid  forage  to  his  Majefty*s  forces  in  the 

' Caribbee  IJlands^  &c,  in  1796  and  1797,  obtained  a  rule  calling 

'  'y?°     upon  the  profecutor  to  (hew  caufe  "  why  fcYcral  writs  of  man- 
Jones*        damns  fiioald  not  iffuc,    direftcd   to   the   Chief  Jufticc'  and 

Judges  of  the  courts  of  [a] for  the  feveral  iflands  of  Barbae 

does,  Grenada,  and  Dominica,  in   the  We/l  Indies,  refpeftively 
requiring  them  to  hold  courts  with  all  convenient  fpeed  for  the 
^  examination  of  witnefles  and  receiving  other  proofs  concerning 

the  matters  charged  in  the  indidlment  in  this  profecution  :  and 
in  the  mean  time  to  caufe  fuch  public  notice  to  be  given  of  the 
holding  of  the  faid  courts  refpeflively,  and  to  iCTue  fuch  fum- 
mons  or  other  procefs,  as  mayberequifitefor  the  attendance  of 
witnefTeSy  and  to  adjourn  from  time  to  time  as  occafion  may  re- 
quire, purfuant  to  the  ftat.  42  Geo,  3.  for  the  trying  and  punifhing* 
in  G.  B.  perfons  holding  public  empioymetitSy   for   ofitnces 
committed  abroad,  and  to  perform  all  fuch  other  matters  and 
things  as  by  the  faid  ftatute  is  required  :  and  why  the  examina-> 
tion  and  proofs  to  be  thereupon  taken  (hould  not  be  tranfmitted 
by  fome  perfon  or  perfons  coming  fxx>m  the  faid  iflands  refpec-* 
tivelyi  and  to  be  delivered   upon  oath,  in  fuch  form  as  this 
Court  (hould  dired,  to  H,  D.  and  H.  J?.,  the  clerks  in  court 
of  this  courr,  or  one  of  them,  in  the  Crown  Office,  for  the 
fafe  cuftody  thereof,  and  in  order  to  their  being  read,  in  evidence 
on  the  trial  pf  the  iffue  joined  in  this  profecution,  or  any  other 
fubfoquent   proceedings  thereon  or  relating  thereto :  and  why 
tie  trial  Jbould  ftot  be   put  (ff  until  the  return  of  the  faid  feveral 
C  33  1       wrd'j  9f  mandamus :  upon  notice  of  this  rule  to  the  attorney  or 
agent  of  the  profecutor  in  the  mean  time.'* 

This  rule  was  obtained  upon  an  affidavit  of  the  defendant, 
vhich,  after  ftating  generally  that  an  indiflment  had  been 
found  againft  him,  charging  him  with  breach  of  duty  in  his 
capacity  of  commifTary  general  of  {lores,  &c.  in  1796  and  1797, 
(as  befpre  mentioned)'  concluded,  in  the  common  form  of  an 
affidavit  for  putting  ofF  a  trial  on  account  of  the  abfence  of  a 
material  witnefs,  that  certain  perfon^  (by  name)  and  feveral  other 
perfons  wdk'e  now  in  the  Wefi  Indies ;  and  that  he  was  advifed 
and  Believed  that  their  evidence  would  be  material  for  him  upon 
the  trial.     And  on  the  day  giyeiji  for  (hewing  caufe. 

Tie  AttomeyGeneral,  for  the  crown,  faid,  that  he  thought  it 
bis  duty  to  ftate  the  circumftances  undei^  which  the  application 

{a)  Tiie  proper  dcfci^tioa  of  theft  coHrti  ^tn^  afterwards  Ai|)plie.d« 

was 
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was  made  to  the  Court,  not  with  a  view,  of  oppofmg  it^  if  the       1806. 
Court  in  the  exercife  of  the  difcretion  veiled  in  them  by  the        " 
aft  tliought  it  proper  to  be  granted  5  but  rather  to  call  their  .  '^® 

attention  to  it,  that  it  might  not  pafs  as  a  matter  0^  courfe*       Juhes. 
For  this  purpofe,  after  adverting  to  the  objeft  of  the  (latute^  he 
ftated  the  rule,  and  the  affidavit  on  which  it  had  been  obtained  : 
in  doing  which  the  attention  of  the  Court  was  called  to  the 
generality  of  the  defendant's  affidavit  for  putting  ofF  the  trial  till 
the  return  of  the  Mrrits  prayed  for  :  and  Lord  Ellenhorough  C  J. 
intimated  his  opinion  that  the  affidavit  was  not  fufficicntly  full  for 
the  purpofe ;  omitting,  as  it  did,  to  (hew  in  what  refped  the 
evidence  of  the   witnefles    (fome  of  which  he  alfo  obferved 
were  not  named)  was  material.     The  aft  of  parliament,  he  faid, 
required  the  Court  to  exercife  their  difcretion  upon  the  fubjcft 
of  awarding  any  writ  of  mandamus  under  it ;    and  therefore 
called  upon  the  party  applying  for  fuch  writ  to  lay  before  the       T  34  3 
Court  fome  materials  on  which  to  exercife  that  difcretion*     In 
common  cafes  where  application  was  made  to  put  off  the  trial, 
if  nothing  appeared  to  induce  a  fufpicion  that  the  application 
was  made  for  delay,  the  Court  were  fatisfied  with  an  affidavit 
in  the  common  form,  for  poftponing  the  trial  upon  the  abfence 
of  a  material  witnefs  from  one  fittings  or  affifes  to  the  next, 
becaufe  little  inconvenience  comparatively  was  likely  to  arife 
from  a  (hort  delay  :  but  here  from  the  very  nature  of  the  pro- 
ceeding much  longer  delay  mud  intervene  :  and  this  too  in  a 
criminal  cafe,  which  it  was  more  necefla^y  to  watch  over,  from 
the  temptation  to  offi:nders  to  gain  time, 

Park^  in  fupport  of  the  rule,  faid  that  the  affidavit  was  in  the 
fame  form  as  in  Piffon^s  cafe,  the  only  other  inftance  of  a  pro* 
ceeding  under  the  aft  in  queilion  i  and  Gmilar  to  the  form  of 
affidavits  for  the  like  purpofe,  to  obtain  depoGtions  in  the  £q^ 
Indies  under  the  ftat.  7,4,  Geo.  3.  c.  25. 

Lawi^ence  J.  Where  juflice  is  to  be  delayed  fo  long,  as  in  thcfe 
cafes  it  muft  be  when  the  trial  is  poftponed  till  the  return  of 
the  writs  of  mandamus,  the  Court  ought  to  have  fome  fpecial 
grounds  laid  before  them  to  induce  a  probability  at  leafl  that 
the  evidence  fought  to  be  obtained  may  be  material.  Such 
appears  to  have  been  the  intention  of  the  aft ;  and  I  fee  no 
difficulty  in  the  defendant's  doing  fo.  It  is  not  required  of  him 
^o  (late  his  evidence,  but  only  the  nature  of  it :  othcrwife,  under 
^^  general  form  of  affidavit^  be  may  delay  the  trial  a^erely  to 

get 
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1 8o6w       ^-!t  depofirions  ©f  witncffcs  to  his  chamAef .     But  it  is  tKa 
pr*C~^        conftant  prafticc  at  the  Old  Batl<y  not  to  put  off  trials  for  the 

agalnjl       *  atj^encc  of  witneffes  to  charaaer  only,  on  jiccount  of  the  facility 

Jones.       of  making  fuch  applications  in  delay  of  juftice. 

Park  then  faid,  that  if  the  Court  required  an  affidavit  from 

L  35  J  the  defendant,  that  the  application  waa  not  made  for  the  pur, 
pofe  of  delay,  fuch  an  affidavit  might  be  obtained :  but  it  could 
not  be  cxpe£led  of  a  defendant  to  difclofc  his  defence  before 
the  trial.  And  in  the  interpretation  of  the  ftatute  fome  con- 
Cderation  ought  to  be  had  to  the  difficulty  thrown  upon  the 
defendant  of  preparing  for  his  defence  at  fo  great  a  diftance 
from  the  place  where  the  offence  charged  was  committed,  and 
where  moft  of  the  witneffes  to  the  tranfa£iion  refide. 

Lord  Ellenborouch  C.  J.  obfcrved,  Aat  the  Court  would 
not  be  fatisficd  merely  with  a  general  affidavit  that  the  applica- 
tion was  not  made  for  delay  ;  but  that  they  fliould  expef^  mate- 
rials to  be  laid  before  them  to  enable  them  to  fay,  exercifing 
-  their  judgment  upon  fair  and  probable  grounds,  that  the  evidence 
fought  to  be  obtained  was  in  its  nature  material. 

The  cafe  ftood  over  for  a  few  days.  And  now  another 
affidavit  of  the  defendant  was  produced,  ftating  in  fubftancc 
that  the  indidment  was  found  on  the  25th  of  Jam  laft,  td 
which  he  had  pleaded  without  delay.  That  certain  perfons 
(naming  them)  were  acquainted  with  feveral  of  the  dealings 
and  tranfa£tions  which  took  place  between  the  defendant  atid 
Matthe%u  Higgins  in  the  indiftment  mentioned  in  the  Wefl 
Indies  in  1796  and  1797,  relating  to  the  fupplying  the  veffeis 
ftores  and  provifions,  &c.  in  tlie  indiftment  mentioned-  And 
that  amongft  the  other  witneffes,  referred  to  but  not  named  in 
E  36  ]  *^  defendant's  firft  affidavit,  rcfident  in  Barhadofs\  &c.  or  fome 
of  the  other  Leeward  Iflands,  whofe  evidence  he  was  advifed 
and  believed  would  be  material  for  him  on  the  trial,- was  IV.  IV, 
who  he  believed  was  now  refident  in  BarbadQes\  and  who 
during  the  years  1796  and  1797  was  the  clerk  and  book-keeper 
of  the  faid  M.  Higgins^  at  head  quarters ;  and  who  kept  and 
fettled  many  accounts  between  the  faid  M,  H.  and  the  defend- 
ant, refpefting  the  veffeis,  ftores,  &c.  fupplied  by  M.  H.  for 
the  ufe  of  the  Britijb  array  5  and  on  the  departure  of  M.  H. 
was  left  as  his  attorney,  and  as  fuch  had  other  dealings  on  the 
fame  account  with  the  defendant,  and  received  payments  on 
account.     And  it  concluded  with  ftating  that  the  application 

was 
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was  not  for  delay,  but  to  obtain  evidence,  which  the  defendant        l8o6. 
was  advifed  and  believed  to  be  material.  — . 

The  Attorney-General^  after  dating  the  above,  which  he  ^  •  '/?^ 
feemed  to  think  f^itisfadlory,  adverted  to  the  form  of  the  rule,  Jomks. 
w^hich  he  propofed  jp  amend  by  inferting  the  proper  ftiles  of 
the  Courts  in  the  feveral  iflands,  to  which  the  refpeftive  writs 
^of  mandamus  werfe  to  go ;  and  that  to  Barbadoes  was  propofed 
to  be  dircfted  to  the  governor  or  elded  member  of  the  council 
for  the  time  being.  He  alfo  prayed  for  other  writs  of  mandamus 
as  of  courfc,  on  the  part  of  the  profecution  :  dating  that  it  was 
impoffible  for  him  to  produce  any  afHdavit  as  to  the  witnefTes' 
names  or  the  objedls  of  their  examination,  as  thofe  mud  depend 
upon  the  nature  of  the  examinations  taken  by  the  defendant  \ 
fome  of  whofe^witnefles  were  not  even  named. 

Lord  EllenboroUGH  C.  J.  faid  that  the  application  jud 
made  by  Mr.  Attorney -General  on  the  part  of  the  crown  was  C  37  3 
of  courfe  to  be  granted,  without  requiring  an  affidavit  \  as  the 
ueceffity  of  it  was  apparent  upon  the  face  of  the  proceedings. 
And  with  refpeft  to  the  application  made  by  the  defendant, 
there  was  now  a  fatisfa£lory  affidavit  to  induce  the  Court  to 
exercife  their  difcretion  in  iffuing  the  ^rits  required.  But, 
he  added,  that  it  muft  not  be  underftood  that  the  Court,  in  re- 
quiring fuch  an  affidavit,  had  departed  from  ancient  ufage  and 
introduced  a  new  rule :  for  in  the  cafe  of  The  King  v.  Le  Chevalier 
IXEon^  3  Burr,  15 13.  upon  an  application  to  put  off  the  trial 
upon  an  affidavit  of  the  abfence  of  material  witnedes,  in  the 
common  form,  it  was,  after  a  full  hearing,  rejefted  by  the 
Court;  who  faid  that  an  affidavit  in  the  common  form 
might  be  fufficieht  where  no  caufe  of  fufpicion  appeared 
to  the  Court:  but  that  where  a  fufpicion  arofe  from 
the  nature  of  the  quedion,  the  Court  would  examine  into  the 
ground  upon  which  the  delay  was  afked,  and  had  in  criminal  as 
well  as  civil  cafes  refufed  to  put  o(Fa  trial:  in  fuch  a  cafe  it  was 
not  fufficicnt  to  fwear  in  the  common  form  that  the  witneiTes 
were  material^  but  the  Court  would  require  a  fpecial  affidavit  to 
fatisfy  them  that  the  perfons  were  material  witnefTes,  before  the 
trial  was  put  off*  on  account  of  their  abfence. 

The  Court  now  direfled  the  iffuing  of  the  feveral  writs  of 
mandamus  prayed  for  on  the  part  of  the  defendant  and  of  the 
^own» 
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Tuefdajt  Johnson  a^ainjl  Hodgson  and  Others. 

N9V.  i8th.  ^     "^ 

An  inclofuw  ^PRESPASS   for  breaking  and  entering   a   certain  dofe  of 
ad  having  di-  the  plaintifF  at  Bridlington^    in  the  county  of  1V4,    and 

refkedthat  dcpafturing,  and  taking  the  herbage  there.  The  defendant 
ments  made  j^*'*^*^d  under  an  aft  paffed  in  the  8th  of  Geo.  3.  for  dividing 
by  the  com-  and  incIoGng  the  open  fields  and  commons  in  Bridlington,  and 
^^^uV^  for  extinguiftiing  the  right  of  common  on  certain  ancient  la- 
ever  remain  ^'o^"^^*  there;  whereby  it  was  enafted^  that  all  the  faid  open 
for  the  bene-  fields  and  commons  (hould  be  divided  and  allotted  by  certain 
tit  of^the  ap.  commiflioners ;  and  that  it  (hould  be  lawful  for  them  to  Ojffign  and 
neW  that  an  ^^^^^  ^^^^  parcels  of  land  in  Bridlington  Moor,  See.  as  they  fiiould 
award  and  adjudge  mod  convenient  for  digging  and  getting  gravel  or  other 
aflignment  of  materials  for  the  repairs  of  the  roads  in  J?,  and  for  the  commoa 
of^ac'^^"^'  ufe  of  the  inhabitants  thereof,  or  for  any  other  public  and 
dofe  to  the  necefTary  purpofe  the  commiflioners  (hould  think  proper  for  the 
furvejort  of  convenience  or  utility  of  the  townfliip  of  B ;  and  that  all  the 
J'l?  .V'  grafi  and  herbage  upon  the  parcels  fct  out,  for  getting  materials 
r^r/,forthe  ^^'  *^^  repairs  of  the  highways,  icc.Jbould  be  and  fir  ever  remain 
benefit  of  the  to  and  fir  the  ufe  and  benefit  of fuch  perfons  as  the  commifflonersfhauld 
^h "  iT  K^*  flWflr//,  order,  or  appoint :  whofe  award  to  be  drawn  up  within 
as  a  common  4  i^^nths  after  the  allotments  made,  and  to  be  iigned  and  fealed 
law  convey,  by  the  commiflioners,  and  enrolled,  (hould  exprefs  the  c^uantity^ 
ancc,  the  ap-  f^^^  ^f  ^^^j^  parcel  ajfigned  and  allotted  to  every  of  the  parties  in- 
bein^a  cor-  tcrefted  therein,  and  (hould  contain  fuch  other  orders,  regula- 
poration,  was  tions,  8rc.  as  fliould  be  proper  or  neceflary  to  be  inferted  therein, 
yet  good  as  a  according  to  the  tenor  and  true  meaning  of  the  faid  a£l :  *  and 
an'  dcclara-  ^^^^  ^'^  feveral  allotments  and  divlfions,  and  all  orders,  &c. 
tlon  of  the  made  in  the  award,  (hould  be  binding  and  concluGve  upon  all 
perfons  cnti-  ^^  parties  interefted.  The  plea  then  averred  that  the  allot- 
the  fame  as  if  ™^"^s  were  made,  and  an  award  drawn  up  by  the  commiflioners,^ 
the  terms  of  exprefling  the  quantities  allotted,  &c.  with  their  abuttals  and 
the  award  boundaries,  and  fuch  other  orders,  &c.  as  were  proper  or  neccf- 
^^  U^"  ^S  ^^T  ^^  ^  inferted  therein,  &c. :  and  that  fuch  award  was  cn- 
afted.    And  groflcd,  figned  and  fealed,  and  enrolled,  &c. ;  by  which  award 

the  lord  of 

the  manor,  in  whom  the  fee  of  the  foil  remained,  is  a  tniftec  for  the  furveyorsof  tht 

highways  for  the  time  being. 

•c  39  3  "^ 
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the  commiffioners  awarded,  allotted,  afTigned,  and  fct  out  the        i8o6. 
locus  in  quo,  for  the  purpofe  of  digging  for  and  getting  ftonc/  . 

and  other  materials  for  the  repairs  of  the  roads  within  B, :  and        azainft 
after  feven  years  from  the  date  thereof  they  did  ajftgn  and  award    HodgsoiC 
the  herbage  of  the  fame  allotment  to  THE  surveyors  of  the  high-  and  Othen. 
"WAYS  within  the  townfhip  of  Bridlington  and  THpiR  successors 
fir  the  time  beings  and  alfo  the  grafs  to  be  mown  thereupon,  in 
the  mean  time  to  be  by  them  annually  let  and  difpofed  of  in  aid 
of  the  highway  tax  within  the  townfhip.     The  plea  then  dated, 
that  at  the  end  of  the  feven  years,  and  before  the  trefpafs  com- 
plained of,  the  defendants  Hodgfon  and  'Paul^  and  one  C  5. 
being  furveyors  of  the  highways  within  B,  did,  by  virtue  of  the 
faid  a£t  and  award,  let  the  herbage  of  the  locus  in  quo  to  R,  G. 
for  a  year,  under  whom  the  defendants  juftify  the  entering  and 
taking  the  grafs  and  herbage  during  the  faid  letting.    To  which 
there  was  a  general  demurrer  and  joinder. 

Littledale^  in  fupport  of  the  demurrer,  argued  that  the  afTign* 
ment  by  the  commiffioners  of  the  herbage  to  the  furveyors  of  the 
highways  and  their  fuccejfors  for  the  time  being  was  void  in  point 
of  law,  they  not  being  a  corporation,  nor  capable  of  taking  by 
that  dcfcription  in  perpetuity.  The  legiflature  cannot  be  taken  C  4^  3 
to  have  intended  to  give  the  commiffioners  a  power  of  making 
any  other  fort  of  affignment  than  the  law  in  general  recognizes. 
The  furveyors  then  to  whom  the  affignment  was  firft  made 
would  only  take  during  their  continuance  in  office,  and  certainly 
not  longer  than  for  their  own  lives ;  and  it  does  not  appear  that 
thefe  under  whom  title  is  made  were  the  fame. 

Lord  ELLENBORoucii  C.  J.  If  the  aft  itfelf  had  direSed  the 
herbage  to  be  taken  by  the  furveyors  of  the  highways  for  the 
time  being,  would  it  not  have  been  binding  upon  all  perfons  ? 
And  this  is  the  fame  in  efFeft  ;  for  the  aft  empowers  the  com- 
miffioners to  do  that  which  itfelf  might  have  done.  The  fur- 
veyors for  the  time  being  do  not  take  by  way  of  grant,  but  by 
way  of  parliamentary  declaration  defignating  the  perfons  who 
arc  to  take  and  enjoy  the  herbage.  By  analogy  to  a  common 
law  conveyance  the  objeftion  would  be  good ;  but  here  they 
claim  under  theaft.  That  which  has  been  done  throughthe  inftru- 
mentality  of  the  arbitrators  is  the  fame  as  if  direfted  fpecifically 
by  the  aft ;  as  if  the  award  had  been  fet  out  in  the  aft.  If  they 
have  allotted  the  herbage  only,  the  lord  of  the  manor  in  whom 

the 
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i8o6.       the  fee  of  the  foil  is  will  be  a  truftee  for  the  funreyors  for  the 

time  being  as  to  thfe  herbage. 

Johnson 

agatnjl  l^  Blanc  J.    The  fee  will  remain  where  it  was  before  the 

Hodgson       ,, 
and  Others,    allotment. 

Per  Curiam^  Judgment  for  the  Defendants. 

Holroydvrz^  to  hate  argued  for  the  defendants* 


IX  THC  FoRTT- SEVENTH  TfiAR  OF  GEORGE  IIL  ^t 

t8o6. 


The  King  again/i  F.  Kingston,  J.  Ellis,  J.  Wallis,  Wednefday^ 
W.  Hart,  J.  N.  Bacon,  W.  Bacon,  G.  Sheriff,  -^«^-  19th. 
W.  Wells,  and  J.  Wellingham. 

npHE  indiament  dated,  that  by  an  aft  of  the  44  Gto.  3.  for  i-  It  j»no 

paving,  lighting,  and  regulating,  &c.  the  ftreets  of  the  ^^^   ^^°  ^^ 

borough  of  &.  Alban\  reciting  that  the  ftreets  were  fubjcft  that  feveral 

difiFerent  de- 
Tendantt  are  charged  in  different  counts  of  an  indiflment  for  pfiFences  of  the  fame 
nature;  though  it  may  be  a  ground  for  application  to  the  difcretion  of  the  court  to 
quafli  the  indi^ment. 

2.  The  St,  jilhan*%  paving  and  regulating  aft,  44  C  3.  empowers  five  commif- 
fionerSy  ajfemhied  at  a  public  meeting  holden  by  virtue  of  the  Jlatute^  to  do  certain  a£t8  ; 
amongft  others,  to  deliver  notice  In  writing  to  any  inhabitant  to  abate  nufancea  and 
encroachments  in  the  ftreet  before  their  houfes  ;  and,  on  failure^  empowers  the  com- 
xniffioners  to  abate  them ;  and  ^ves  an  appeal  to  the  Q.  Sefs.  of  the  borough. 
**  again  ft  any  matter  or  thing  to  oe  done  by  the  commiflioners  in  purfuance  of  the 
z€tP^  hdd  that  nn-  appeal  hy  againft  fuch  notice  in  writing ;  fuch  conftruAioa 
being  within  the  words  of  the  aft.  Sec,  and  moll  beneficial  for  the  commiflioners 
themfelvesy  as  well  as  for  the  inhabitants  whofe  property  was  to  be  affcfted  by 
fuch  afts. 

3.  Thouc^hthe  aft  faya,  that  **  all  monies  paid,  expended  by,  or  recovered  againft 
tbe  commiflioners  or  their  treafurer,  Sec,  by  meads  of  any  aftion,  profecutiony  &c. 
or  appeal^  for  any  caufe  relating  to  the  aft,  or  any  thing  done  by  or  under 
the  authority  of  tW  fame,  fhall  be  defrayed  out  of  the  money  in  the  hands  of  the 
treafurer,"  it  does  not  extend  to  diOcharge  the  commiflioners  from  perfonal  refpon- 
fibility,  in  the  firft  inftance,  for  the  cofts  of  an  appeal  awarded  to  be  paid  by  them  ; 
lioweYer,  they  may  afterwards  recoup  themfelves  out  of  the  fund  in  the  treafurer'g 
hands. 

4.  And  an  indiftment  againft  certain  commiflioners  for  a  contempt  of  an  order 
ot  fefBons  in  not  paying  fuch  cofts,  ftating,  generally,  that  the  party  appealed  to 
the  feflions  againft  fuch  notice  in  writing  under  the  hands  of  five  commifllioners 
afting  in  the  execution  of  the  ftatute,  and  which  notice  was  made,  or  purported 
to  be  niadey  under  tl\e  powers  16  them  given  by  the  aft,  feems  fufficient ;  for  the 
Court  will  prefume,  as  againft  tbe  perfons  ifTuing  fuch  notice,  that  it  was  figned 
by  them  when  lawfully  aflembled  at  a  public  meeting  holden  by  virtue  of  the  aft. 

5.  But  counts  in  the  indiftment  ftating  an  appeal  againft  a  notice  in  writing,^ 

figned  by  jf,  B.  C*  D.  and  j^.  five  of  the  commiflioners,  and   an  order  by  the 

tt{&»n%  that  the  commlffi^ners  acting  under  thejlatute  and  being  the  refpondents  in  the 

faidappeaU  on  fervice  of  the  faid  order,  fhould  pay  the  appellant   10/.  cofts  of 

appeaJ;  and  alleging  fervice  of  the  order  on  thofefive  and  others  a3ing  as  commif' 

^wKTjy  lffc.\  and  then  charging  that  at  a  fubfequen^  meeting  held  by  virtue  of  the 
zJSkf  A*  B'.  (omitting  C)  2?.and  E»  and  alfo  F.  and  G;  commiffioners,  were  prefent 
and  aftinc^,  and  formed  a  majority,  a  demand  of  the  10/.  cofts  was  made  on  thofe 
fix,  whicn  they  refufed  to  pay:  and  other  like  counts,  charging  fervice  of  the 
order  upon  part  only  of  thofe  who  were  indifted  for  a  contempt  of  it,  were,  on 
£efieral  demurrer,  holden  bad.  And  the  offence  being  \d\^  jointly  againft  the  feveral 
lets  of  defendants  in  each  count,  the  Court  could  not  give  judgment,  oa  fuch  an 
indiftment,  even  againft  the  four  who  were  parties  to  the  appeal^  and  on  whom 
of  ;he  order  was  alleged,  there  being  no  one  count  including  thofe  only. 

to 
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1806.       to  various  encroachments  and  nufances,  it  was  enaAedj  that 

the  mayor,  aldermen^  &c.  of  the  borough  and  their  ailiftantSy 

The  ^'j*®  and  certain  perfons  therein  named  (amongft  whom  were  the 
Kingston  (defendants)  (bould  be  commiflioners  for  putting  the  aft  into 
and  Others,  execution ;  that  they  fliould  meet  for  that  purpofe  from  time  to 
time ;  that  not  lefs  than  five  ihould  conftitute  a  meeting  \  but 
that  any  five  or  mor6  aflembled  at  a  public  meeting,  &c.  might 
execute  the  powers  of  the  ad,  and  **  fiat  no  aB  ofthefaid  com" 
m'ljfioners  Jbould  be  valid  unlefs  done  at fome  meeting  to  be  held  by  wV- 
tue  of  the  /aid  oB^^  And  it  was  further  ena£ledj  **  that  if  any 
perfons  (hould  think  themfelves  aggrieved  by  any  rate  or  afleil^ 
ment  to  be  made,  or  other  matter  or  thing  to  be  done  in  pur- 
fuance  of  the  faid  a£l,  fuch  perfons  might  appeal  to  the  quarter 
feflions  for  the  borough  within  (ix  months,  &c.  fuch  appellants 
firft  giving  14  days  notice  in  writing  of  appeal,  &c.  to  the  clerk 
or  treafurer  to  the  faid  commiflioners,  or  one  of  them,  and 
ivithinfo^  days  after  fuch  notice  entering  into  recognizance  before 
ajuftice  of  the  peace^  faV.  Hvith  two  ft^lcient  fureties  conditioned 
to  try  fuch  appeal,  and  abide  the  order,  and  pay  cofts,  &c. 
And  that  the  juftices  at  feflions  fliould  hear  and  finally  determine 
the  appeal  in  a  fummary  way,  and  award  coftsj  See.  \  and  their 
determination  be  concluGve/'  &c.  The  indiftmeot  then  ftated^ 
that  the  defendants,  Kingfton^  EUisy  WalHs^  Hart^  J.  N.  Bacon, 
W,  Bacony  Wells,  and  Wellinghamy  named  in  the  aA,  took  on 
themfelves  the  office  and  duty  of  commiflioners  for  executing 
the  a£l,  &c. ;  and  that  Roht.  Ruffell  and  (the  other  defendant) 
G.  Sheriff  were  at  the  time  afliftants  to  the  mayor,  &c.  and  alfo 
took  on  themfelves  the  ofiice  and  duty  of  commiflioners,  &c.  That 
J*  C.  Gape,  clerk,  being  then  refident  within  the  borough^  and 
[  43  ]  ^c  owner  of  a  dwelling-houfe  and  premifes  there,  and  within  the 
jurifdiflion  of  the  commiflioners,  did  duly  and  according  to 
the  directions  of  the  a&,  on  the  25th  of  May  1805^  appeal  to 
the  juftices  of  the  peace  at  the  general  quarter  feflions  for  the 
faid  borough  next  enfuing,  &c.  againft  a  certain  requifition  in 
writing  and  notice  under  the  bands  of  the  faid  F.  Kingjlon,  J*  Ellis, 
R.  Ruffell,  J.  Wallis,  and  IV.  Hart,  five  of  the  faid  commif- 
lioners fo  a^ing  in  the  execution  of  the  faid  a£t,  and  dated  the 
fioth  of  May  1805,  before  then  given  to  the  faid  J.  C.  Gape;  and 
which  faid  requifition  or  notice  in  writing  was  made  or  fur* 
ported  to  be  made  under  the  powers  to  them  give|i  by  the  zfk,  and 

againft 
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:^aiftft  die  order  or  orders  in  purfuance  whereof  fuch  notice  or        x  806. 
requifition  was  or  might  have  been  given;  and  by  which  faid  ■ 

requt/ition  J.  C.  Gape  was  required  at  his  own  cojls  and  charges  .  « 

within  7  days  from  the  date,  &c.  to  caufe  the  projefiion  or  an-    Kingstoji 
noyance  therein-after  mentioned  belonging  to  the  houfe  in  his   and  Others. 
occupation  in  the  borou;yh  to  be  removed,  &c.  i.  e.  he  was  re* 
quired  to  remove  the  rails  in  the  flreets  near  his  dwelling- 
houfe  ;  and  the  commiflioners  thereby  gave  him  notice  that  in 
cafe  he  negledled  or  refufed  fo  to  do,  they  would  caufe  the  fame  ^ 

to   be  done,  and  that  the  cofts  and  charges  thereof  would  be 
levied  in  the  manner  direded  by  the  a£l.     That.  J.  C.  Gape 
gave  14  Jays  notice  in  writing  of  his  intention  to  appeal,  pur- 
fuant  to  the  ftatute,  to  the  clerk  of  the  commiflioners,  and  did 
in  all  refpeEts  conform  to  the  directions  and  regulations  refpeEling 
the  faid  appeal,  as  was    by  the  faid  act  required.     That   at    the 
borough  feflions,  &c.  holden  on  the  i^ih.^Ju!y  1805,  to  which 
he  had  fo  given  notice  to  appeal,  the  faid   appeal,  wherein  the 
faid  J.  C.  Gape  was  appellant,  and  the  commffoners  aBing  under 
the  faid  aEl  were  refpondents^  was  heard  before  the  faid  court  of       C  44  3 
quarter  fcflions,  &c.  when  that  court  allowed  the  appeal,  and 
ordered  that  the  order  and  requifition  in  writing  before  men- 
tioned, dated  the  aoth  bi  May  1805,  and  all    orders,  matters,    ' 
and  things  whereon  it  was  founded,  or  which  had  been  done 
in  purfuance  thereof,  (hould  be  quaflied.     And  it  was  further 
ordered  by  the  faiu  Court,  that  tin  commijftcncrs  aSling  under  the 
faid  a  fi  of  parliament  J  and  being  the  refpon  dents  in  the  faid  appeal^ 
onfervice  cf  the  faid  order  of  quarter  feffions,  ifc.  fhould  pay  to  tht 
faid 'I*  C.  Gape  10/.  for  the  cofts  of  the  faid  appeal.     That  the 
faid  order  of  feflions  was,  on  the  2d  of  April  1S06,  duly  ferved 
upon  the  faid  F.  Kingfton,  J.  Ellis,  R^  Ruflell,  J.  Wallis,  and 
W.  Hart,  and  others  acting  as  commifjioners  in  the  execution  of  thi 
faidaa,  and  they,  the  faid  F.  K.,  J.  E,,  R,  R.,  J.  JV.,  tr.  H., 
and  the  faid  commiflioners,  were  required  to  pay  the  faid  cofts 
fo  ordered.     That  at  a  certain  meeting,  duly  held  by  virtue  of 
the  faid  a£l,    of  the  faid   commiflioners  ailing  in   execution 
of  the  faid  aft,  on    nth  April  i3o6,  the  faid  F.  Kingston^ 
J.  Ellis,    J.  Wallis,   W.  Hart,   J.   N.  Bacon;  and  W,  Baccn, 
did  attend  as  fuch  commiflioners,  and  afted  in  the  execution  of 
the  aft;  and   that  the  faid  F,  Kingston,  J.  Ellis,    J,  Wallis, 
W*  Hart,   y.  N.  Bacon^  and  JF.  Bacon,  were  the  majority  of 
Voi.,VIir-  O  the 
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j8o6.       the  commilfiotien  To  afleitibledi  and  had  foil  power  and  au<* 
•— —        thority  under  the  zOt  to  order  that  the  faid  lo/.  fo  ordered  by 
a^nfi^    the  fcffions,  &c.  to  be  paid  to  7.  C.  Gape  fliould be  paid  to  him, 
Kingston    ^"*  ^^rc  all  rcquefted  to  pay  the  faid  loA  &c.     I1?at  the/aid 
aiid  Other*.    P.  Kingston.  J.  Ellis,  J.  ITallis,  JF.  Hart,  J.  N.  Bacon,  and 
W.  Bacon,  not  regarding  the  faid  a  A,  nor  the  faid  order  of  fef- 
fionsi  &c.  did  unlawfully,  wilfully,  and  contemptuoufly  mgUEi 
C  45  3      ^^  ^(/^f  and  hare  hitlieno  negledcd  and  refufed  to  pay  to 
the  faid  J.  C.  Gapi  or  to  order  to  he  paid  the  faid  xo/.  fo  or- 
dered to  be  paid  to  him,  &c.  for  the  cods  of  the  faid  ap- 
peal, &e.  in  contempt,  &c.  and  agatnft  the  peace,  &c.    The 
ad  count,  which  was  in  fubftance  the  fame,  charged  the  fame 
perfons.    The  3d  count  charged  Kingston,  Ellis,  Wallis,  Hart, 
y.  N*  Bacon,  Wells,  and  Sbrrif,  as  commiSoners,  &c. :  And 
the  4th  count  charged  Ellis,  Hart,  Udells,  J.  N.  Bacon,  JVeU 
lingham,  and  W^.  Bacon,  commlflioners,  Sec,  with  like  offences, 
in  refuGng  to  pay  the  1  o/.  coils  of  appeal.    Thefe  counts  dated 
the  fame  preliminary  matters  as  the  firft :  and,  in  anfwer  to  m 
queftion  aftenn'ards  put  by  the  Court  to  the  defendant's  counfcl, 
were  admitted  to  be  open  to  the  fame  fort  of  obje£lion  as 
finally  prevailed  againft  the  firft  count.    The  defendants  de-> 
murred  generally  to  all  the  counts. 

iFood,  in  fupport  of  the  demurrers,  obje£led|  xft.  to  the 
form  of  the  indidment,  that  the  offences  charged  in  the  feveral 
counts  are  againft  diffitrent  defendants ;  which  offences,  being 
in  their  nature  feveral  and  diftindl,  cannot  properly  be  joined 
in  the  fame  indi£bment.  Tlie  firft  and  fecond  counts  charge 
fiX  defendants,  viz.  Kingston,  Ellis,  Wallis,  Hart,  and  the  twp 
Bacons,  the  two  latter  ef  whom  were  no  parties  to  the  appeal, 
omitting  Rujfell,  who  was  a  party.  The  3d  count  charges y<^M 
defendants,  omitting  W.  Bacon  before  charged,  and  including 
Wells  and  Sheriffs  new  parties.  Tlie  fourth  count  charges^x 
defendants,  including  Wellingham,  who  was  not  mentioned 
C  46  ]  before.  This  he  argued  was  a  misjoinder  of  counts  aguinft 
different  fets  of  offender:!^  unprecedented,  and  tending  to  em- 
barrafs  them  in.  their  defence  \  and  not  like  charging  the 
fame  defendants  wirh  diiRrent  offences  ejufdem  generis  in 
different  counts.  And  that  if  the  Court  would  have  quaflied 
the  indidiment  on  motion  for  this  misjoinder,  a  fortiori  thejr 
would  do  fo  on  demurrer* 
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Tit  Catnip  however,  over-ruled  the  obje£lion.     And  by  l8o6. 

Lord  Ellenborouqh  0.  J*    This  would  have  been  a  good        ■    ■  ■ 
ground  of  application  to  the  difcretion  of  the  Qoort  to  qua(h    ^"^  -a^ 
the  indi£^ment  for  the  inconvenience  which  may  arife  at  the    King  stow 
trial  from  joining  different  counts  againft  different  offenders  »   aad  Others^ 
but  where  to  the  offences  fo  charged  in  different  counti»  there 
maj  be  the  fame  plea  and  the  fame  judgment,  there  is  no  autho- 
rity for  faying  that  fuch  joinder  in  one  indictment  is  bad  in  point 
of  law ;  nor  is  there  any  legal  incongruity  on  the  face  of  it,  to 
warrant  us  in  giving  judgment  for  the  defendants  on  demurrer. 

LaWremce  J.  referred  to  feveral  authorities  to  (hew  the 
legal  congruity  of  foch  a  joinder  of  counts  i  though  he  agreed  T  47  1 
that  it  was  matter  of  difcrecion  for  the  Court  on  motion  to 
quaQi  an  indi&ment  fo  framed.  In  2  Ro/I.  Rtp,  345.  the  cafe 
is  ftated  of  an  indi£lment  againft  four  perfons  f<ir  ete£ling  four 
fcvcral  inns,  and  felling  vidiutils  to  cravcilers  ad  commune 
nocumentum :  and  it  was  quafhed,  becaufc  it  was  not  alleged 
that  they /epara/iter  did  the  u£ts,  and  feveral  a£ts  are  attributed 
to  them  jointly.  For  though  four  for  feveral  iffetues  may  he  in^  ' 
diifedin  tl^fame  wdiffmentf  it  is  as  feveral  indi£tment$  in  law; 
and  the  form  (hall  be  feparaliter  erexerunt.  And  Lord  Hak 
(a  Hale  P.  C.  174.)  after  giving  fomc  inftances  of  indi£lments 
againft  feveral  for  fcparate  ads  of  the  fame  iclnd,  which  were 
qualhed,  refers  to  the  fame  cafe  which  is  reported  in  a  RoL  as 
laying  down  the  rule,  that  for  feveral  offi^ilces  of  the  fame  na- 
ture feveral  perfons  may  be  indicted  in  the  fame  indiClment; 
h\xx.  then  he  fays  it  muft  be  hid  fparatitiir ;  for  want  of  which 
word  that  indictment  Mras  quaihed.  And  he  adds  tliat  **  it 
ta  in  common  experience  at  this  day  that  xa  perfons  may-  be 
indi&cd  for  keeping  difofderly  houfcs,  &c.  and  they  are  daily 
convicl  upon  fach  indiclmcnts  (  for  the  word  feparaliter  mAc^ 
them  fcveral  indi£lmcnts  ** 

The  other  Judges  concurring  to  over-rule  this  obj^flion  (/i)^ 

Jf^ood  proceeded  lo  ftnte  othct  dbjeftions.  adly,  the  appeal 
is  given  on  condition  only  of  giving  14  days  notice  to  the  clerk 
of  the  commiffionets.  (whitih  is  averred  to  have  been  done)  [•  4I  1 
dhd  wiiin  4  days  after  fuch  notiet  entering  ititi  recognizance  ic 
Jiri  ajufiice  rf  peaee^  isfc.  with  inuio  ftiffficitntf unties^  to  try,  &c.; 
gf  which   pesfbrmance  is  not  fpecidcally  averred ;    and  the 

(tf)  Vide  %  Havfl.  r.  15.  /.  89. 

Da  want 
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1806.        want  of  fuch  averment  is    not  fupplied  by  the  general  alle- 

gation  that  the  profccutor  did  in  all  reJpeBs  confirm  to  the  di* 

^.  '^®  regions  and  regulations  refpeEling  the  faid  appeal j  as  was  by  the 
KiNGSTOH  -/^'^  ^^  required.  As  in  Ladbroke  v^  Jafnes  (a),  an  infolvent 
aad  Others,  aft  having  empowered  the  quarter  feflions  to  difcharge  certain 
perfons  who  had  furrendered  before  a  given  time;  it  was 
holden,  that  in  pleading  a  difcharge  by  that  court,  it  was  ne- 
ceffary  to  allege  that  the  party  was  in  prifon,  or  had  furrendered 
himfelf  before  that  time;  and  that  it  was  not  enough  to  fay 
that  he  was  duly  difcharged  by  the  court,  &c.  (To  this  no- 
thing was  faid  at  the  time  {b)  by  the  Court.)     3dly,  It  is  only 

f  ftated  that  a  notice  or  requifition  in  writing  was  given  to  the 

profecutor  by  five  of  the  commiffioners  to  remove  the  nufance: 
but  it  is  nbt  alleged  that  fuch  requiHtion  was  made,  or  any  order 
given  for  the  making  it,  at  any  public  meeting  held  under  the  oB : 

[  49  1  .  vrithout  which  the  requifition  itfelf  was  purely  void,  and  no  appeal 
would  lie  againft  it.  (To  tiiis  it  was  anfwered  by  Lord  Ellen^ 
borough  C.  J.  and  Le  Blanc  J.  that  the  indi£lment  alleged  that  the 
requifition  Was,  or  purported  to  be,  made  under  the  powers  given 
to  the  coinmiflioners  by  the  a£^  :  and  that  as  agatnR  them  it  was 
•  evidence  that  they  were  ading  in  their  public  capacity  \  and  that 
the  Court  would  intend  that  it  was  done  by  them  when  lawfully 
afiembled.)  4thly,  He  contended  that  fuch  a  requifition  in 
writing  to  remove  a  nufance  was  not  the  fubje£l  of  appeal^ 
upon  the  true  condruc^ion  of  the  a£t,  which  was  only  given 
againft  the  infliAion  of  penalties  to  be  levied  before  magiftrates. 
But  that  as  to  the  removal  of  nufances,  which  may  be  done  by 
order  of  the  commiffioners,  if  the-parties  upon  fuch  notice  will 
not  themfelves  remove  them,  the  aft  meant  to  vcft  an  entire 
difcretion  in  the  commiffioners,  and  not  to  transfer  it  from  them 
to  the  quarter  feffions :  leaving  the  party  to  his  remedy  by  adion 

(a)  irdin*  Rep,  igg. 

(b)  At  the  concluiion  of  th?  cafe  Lord  EHenhorough  feemed  to 
think  that  the  general  a'l.  gation  of  conformity  to  the  aft  i-vas  not  fuf- 
iicient  to  fnpply  the*  want  of  a  dillin6l  aferc^ent  that  the  appeilant 

-•   ^  had,  within  4  days  after  notice  of  appeal*  entered  into  recogiuaance, 

&c.  with  two  fuIHcieut  fureiiea :  But  Efpinajfe^  for  ibe-  profecutor, 
ftatiag  that  he  meant  to  contend  that  that,  being  merely  an  induce- 
ment  to  the  charge  in  the  indiAmcnt,  might  be  ftated  generally ;  and 
referring  to  I^ri/hi^s  cafe,  I  Fentr.  170.  and  Hmrt*%  cafe,  Cro, 
Jac.  47  3  ;  Lord  Elknborough  faid,  that  without  deciding  that  point* 
the  other  objcd^ion  (which  was  afterwards kftly^ taken)  was  decifive. 

4  of 
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of  trefpafs  if  they  exceeded  their  jurifdidion.      [To  which        i8o6, 
IjOxAEllenborough  C.  J.  and  Lawrence  J.  faid  that  it  was  a  more        ""    * 
beneficial  cQnftruaion,  even  for  the  commiffionera  thcmfelves,    ^ "^   .  '"^ 
to  give  the  appeal  before  the  a£l,  which  might  lubjett  them    Kimcstow 
to    be  treated  as.  tzefpafiersi   was  done:   and   the   words   of   and  Others,  • 
the  aft  were  fufEcient  for  that  purpofe;   giving  the  appeal 
(p.  26.)  to  any  perfon  aggrieved  by  any  rate,  &c.  to  be  made, 
or  other  matter  $r  thing  to  he  done  in  purfuance  of  this  a6l  {a): 
and  it  is  hardly  to  be  fuppofed  that  the  legiflature  could  have 
meant  to  give  the  commiDioners  a  difcretion,  without  appeal, 
to  pull  down  part   of  a  man's  houfe,  and  leave  him  to  his 
remedy  by  a£ticn  of  trefpafs :  and  in  point  of  difcretion  the      [  50  ] 
quarter  feflions  of  the  borough  were  as  likely  to  be  as  good 
judges   of  local  nufances   as  the  commiflioners.]     S^hly,  He 
objeAed  that  the  commiffioners  were  not  perfonally  liable  for 
the  cofts  of  appeal ;  but  that  the  order  of  the  feflions  for  the 
payment  of  the  cofts  fliould  have  been  carried  to  the  treafurer; 
and  that  if  he,  having  fufficient  funds  in  his  hands,  had  refufed 
payment,  he  would  have  been  indiftable.     In  fupport  of  this 
obje£tion    he  referred  to  various  claufes  of  the  aft.  (p.  7.) 
**  The  commifEoncrs  (hall  fue  and  be  fued  in  the  name  of  the 
trcafurer."    (p.  10.)    «  No  contrail  which  (hall  be  made  by  any 
of  the  commiflioners  for  any  of  the  purpofcs  of  this  aA  (hall 
be   binding  on  them  as  individuals  in  their  private  capacities; 
nor  (hall  any  of  them  perfonally,  or  their  refpeftive  eftates,  be 
anfwerable  for  or  fubjeft  td-the  payment  of  the  iutereftof  monies, 
&c.   And  that  all  the  money  which  (hall  be  paid,  expended  by,  or 
recovered  againjl  any  of  the  faid  commifftoners  or  their  treafurer^  or 
any  perfon  employed  by  them,  by  means  of  any  aclion,  profe-^ 
cution,  proceeding  at  law,  or  appeal  for  any  caufe  relating  to 
this  aft,  or  any  thing  done   by  or  under  the  authority  of  the 
fame,  (hall  be  borne  and  dcfrnyed  out  of  the   money  which 
fhall  come  to  the  hands  6f  the  treafurer  to  the  faid  comraifTioners 
by  virtue  of  this  aft."     The  indiftment  charges  that  the  de* 
fendants,  comnn(noners,  negkfted  and  refufed  io  pay  or  to  ordtr 
to  be  paid  the  cofts  of  appeal  to  the  profecutor :  but  no  claufe  of 
the  aft  requires  them  to  pay  or  to  make  fuch  order  far  pay- 
ment :  nor  is  it  even  ftated  that  there  was  any  money  in  the 

{a)  Vide  Bonnell  v.  BeJjhfon,  jTVrw  Rep,  187. 

D3  "  hands- 
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l8o6«        (lands  of  the  trcafurer  out  of  which  fuob  payment  tould  have 

-         been  ^  made :  but  this  is  an  attempt  to  make  the  commiffioners 

armn^^    perfonally  liable  for  the  cofts  {a). 

KiMosTDii        Lord  ELLENBoaoycH  C  J.    There  is  nothing  in  the  z(k  to 

snd  Others,    bar  a  recovery  againft  the  tommiffioners  themfelves  in  the  firft 

^  S^  ^    inftance  for  the  cods  awarded   ag;iinft  them.    The  principal 

claufe  referred  to  (p.  lo.)  fpeaks  of  money  to  be  recovered 

againfl  the  commiffioners ;  which  afiumes  that  they  would  be  fubr 

je£k  to  fuch  recovery.    Though  when,  the  money  is  recovered 

againft  them»  foraAs  done  in  their  public  capacityi  they  may 

recoup  themfelves  out  of  the  money  in  the  hands  of  their  trear 

furcr. 

LAWRENCE  J.  According  to  the  conftru^iion  contended  for^ 
if,  after  notice  to  a  party  to  abate  a  nufance,  he  negle£ked  to 
do  fo,  and  the  commilfioners  thereupon  directed  it  to  be  done, 
they  would  not  be  liable  for  the  charges  of  the  workmen  if 
there  were  no  money  in  the  hands  of  their  trenfurcr.  Suppo(9 
a  recovery  againd  the  commiflioners  in  an  adion  of  trefpafs  for 
an  a£l  done  by  them  in  their  public  capacity ;  can  it  be  contended 
thaf:  they  would  not  be  perfonally  liable  to  execution  upon  the 
judgment  for  the  damages  and  cofts;  however  they  might 
afterward^  come  upon  the  funds  in  the  hands  of  their  treafurev 
to  reimburfe  themfelves,  There  i&  nothing  in  the  a£k  to  dif« 
cbarge  the  commiflioners  from  being  perfonally  liabl?  for  their 
Qwn  a6ts. 

Wood  then  obje£led,  6th]y,  that  at  any  rate  only  the  five 
C  5^  3  commiflioners,  Kingjlqaf  Ellis^  Ruffclli  WaUis^  and  Hart^  who 
figncd  the  requifition  ii^  writing,  againft  which  the  appeal  was 
made,  would  be  liable  pef fonally  for  the  cofts ;  and  there  could 
not  be  judgment  againft  the  nine  defendants  for  the  a£ts  of  four 
of  them,  together  with  Rujpiil  the  fifth  not  made  a  d<:fendant, 
when  each  of  the  counts  charges  fome  other  befides  the  four, 
and  fome  of  them  are  npt  (lated  tQ  have  been  ferved  with  tlic; 
order  of  feflions : 

Efpinaffi^  contra,  waf  called  upon  by  the  G)urt  to  anfwer 
this  laft  objedion  |  and  «ras  aflced  if  the  charge  were  not  vitious 
in  every  count  in  c|iarging  a  fervice  of  the  order  on  part  cnl j 

(a)  Seeupoti  this  point  Leader 'w.  Jlf^jc/sn,  |  Wilfm  4^1.  and  %Bla^ 
Rip,  914,  and  The  Qovmrwtr  emd  C9.  •J  Britifli  Caji  Plf^  Mannfat* 
gurm  >.  fiertdkh^  4  Term  Ref.  794. 
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of  thofe  who  were  indiAed  for  non-payment  of  it :  and  ofiering        1 8o6. 
no  anfwer  to  thisi  the  Court  waved  hearing  any  further  dif*        ' 
Cttilionon  other  points  of  the  cafe.  ^"^  'A^ 

Lord  Ellenbo&pugh  C.J.     It  is  a  decifire  objeAion  to  the    ^inostom 
firil  count  that  it  charges  a  contempt  by  fix  perfons  of  an  order,   and  Others. 
which  is  only  dated  to  have  been  ferved  on  /bur  of  them  (for 
the  fifth  perfon,  on  whom  it  was  ferved,  is  not  included  in  tbe  . 
indictment.)    There  mud  be  perfonal  fervice  of  the  order  on  all 
the  perfons  who  are  charged  with  a  contempt  of  it.     A  fiinilar 
obje£iion  is  admitted  to  run  through  all  the  counts. 

Grose  J.  concurred. 

La  WRBNCE  J.  The  indictment  is  for  a  difobedicnce  and 
contempt  of  an  order  of  felCons,  which  order  is  only  ftated  to 
have  been  ferved  on  five  perfons }  thofe  alone  therefore  could  be 
guilty  of  a  contempt  of  it :  and  yet  the  contempt  is  charged  in 
every  count  upon  others  than  thofe. 

Lb  Blamc  J.  .  The  firft  count  does  not  date  that  the  fix  per«  [53  3 
fons,  whom  it  charges  with  the  contempt  of  the  order  of  feflions, 
had  ever  been  ferved  with  it ;  but  it  only  dates  fervice  of  the 
order  on  five  perfons  by  name,  and  others  whom  it  does  not 
name,  four  of  whom  named,  omitting  Rujfell^  are  included  in 
the  charge.  This  is  attempted  to  be  fupplied  by  dating  that  at 
a  meeting  of  the  commiflioners,  at  which  thofe  four  and  the 
two  Bacons  were  prefent,  a  demand  was  made  of  the  monev 
on  all  the  fix,  which  they  refufed  to  pay,  or  to  give  an  order  ~ 
for  the  payment  of  it :  but  it  is  no  where  alleged  that  the  tWo 
Bmcofu^  charged  alfo  in  that  count,  had  been  ferved  with  the  , 

order.    The  (ame  obje£lion  is  admitted  to  apply  to  all    he 
counts. 

Judgment  for  the  DefendantSj^ 
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Novfi^ih.  The  King  againji  Bridges, 

One  convift-  HPHE  defendant  was  brought  up  for  judgmenti  after  con- 
ed upon  the  ^  yiftion  on  the  flat.  9  &  lo  W^.  3.  r.  41.  /  2,  for  un- 
IV  ^  It  '^^^^'^y  havinj*  in  his  poflcflion  the  king's  naval  {lores  marked 
/.  2.  ofhav-'  with  the  king's  mark:  and  judgment  was  about  to  be  pro- 
injjr  unlaw-  nounced  that  he  ihoufd  be  imprifoncd  in  the  houfe  oif  correAion 
^ff  ffi"  "  ^^^  ^^^  county  of  Surry ^  and  there  fcept  to  hard  labour  for 
concealing^  3  calendar  months,  and  be  once  during  that  time  publicly 
the  king's      whipped.     This  would    have  been  warranted  by  the  ftatute 

cannLt  ^fmce  ^'  ^^'  ^'  ^'  ^^'-^  '°'  reciting  the  ft.  9  &  10  W.  3.  c.  /[i.  and 
the  flat.  39  9  ^^'  X*  ^*  8-  But  a  doubt  occurring  how  far  the  power  of 
&  40  G<#.  3.  fentencing  to  hard  •  labour  was  taken  away  by  the  fubfequent 
f*  ^(^'/'  ^J  ftatute  of  the  39  &  40  Geo.  3.  r.  89.  /  a.  the  Court  upon  fur- 
to  hard  la-  ^^^  conCderation,  and  comparing  the  different  provifions  of 
hour.  thefe  ftatutes.  Were  of  opinion,  that  the  power  of  fentencing  to 

•  L  J4  J  hard  labour  was  taken  away  by  the  latter  ftatute  5  and  therefore 
pronounced  judgment,  that  the  defendant  (hould  be  imprifoncd 
in  the  houfe  of  correftion  for  the  county  of  Surry  for  three 
calendar  months^  and  be  once  during  thfit  time  publicly 
whipped. 


■I 


TburfJay  Irvine  againji  El.NON* 

No%.  2cth.  ^     -^ 

After  the  dc-  A  N  umpire  made  his  award  within  time ;  but  in  calculating 
livery  of  an  -^>-  ^he  fum  due  to  one  partner,  he  mifcalculatcd  his  fliare 
brtrator  can-  ^•3^**  inftcad  of  1.3d ;  and  after  delivery  of  the  award  the 
not,  though  •  error  was  pointed  out  to  him :  on  which,  within  the  time  al- 

within  the      lowed  by  the  terms  of  fubmiflion,  he  made  a  fecond  awards 

time    limited  «•  '     t. 

by  the  f«b.  correamg  the  error.. 

million,   cor«- 

reda  midake  in  the  calculation  of  figures,  by  making  another  award  correfpond* 

ing  to  the  admitted  proportions  of  a  partncrfhip  fund. 

Garrow 
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^4 


Gamnv  zni  Marryatf  on  (hewing  caufe  againft  a  rule  for 
fetting  afide  the  fecond  award,  cited  Henfree  v.  Brondey  (0), 
where  Lord  Ellenhorcugh  feemed  to  diftinguiih  between  a  cafe 
Jike  the  prefent  \  where,  as  they  contended,  the  alteration  was 
merely  intended  to  correA  an  eitor  in  the  calculation  of  figurea ; 
and  the  cafe,  then  before  the  Court;  where  the  arbitrator, 
after  having  completed  his  .award  and.  delivered  it  out  of  his 
hands,  bad  attempted  to  exercife  a  new  zGt  of  judgment  as  to 
the  cofts  of  the  Preference,  which  he  had  not  meant  to  include 
in  his  original  award.    But 

Lord  Ellenborough  C.  J.  faid,  that  what  had  been  there 
obferved  by  him  was  merely  in  anfwer  to  an  argument  uigcd 
at  the  bar :  and  that  the  refult  of  his  judgment  then  was,  as  it 
ftili  continued  to  be,  that  the  arbitrator's  authority,  having 
been  once  completely  exercifed  purfuant  to  the  terms  of  the  re- 
ference, was  at  an  end,  and  could  not  be  revived  again  even 
for  the  purpofe  of  corre£ling  a  miltaken  calculation  of  figures  \ 
obferving  at  the  fame  time  that  fuch  miftakes  might  include 
the  efiential  merits  of  the  cafe. 

Thi  Court  was  thereupon  prepared  to  make  the  rule  abfolute, 
when  it  was  fuggefted  to  Sir  V»  Gibis,  whofe  rule  it  was,  that 
the  eSt€t  of  makiing  it  abfolute  would  be  to  fet  up  th^  original 
award,  which  was  admitted  on  all  hands  to  be  erroneous  in  this 
refped.  To  obviate  the  inconvenience,  therefore,  it  was 
agreed  that  both  the  awards  fliould  be  fet  afide. 

(a)  6 Eaji^ III. 


t8o6. 

iaviNB 
againfi 

ELNOMi 


[  ss  1 


Bell  dgainji  Saunderson. 


Thurfdayt 
Nov.  20th. 


^T^O  aflumpGt  for  >good8  fold   and  delivered   the  defendant  The  infol- 

pleadcd  his  difcharge   under  the  infolvent  debtors'  z€t  of  vent  debtors* 
the  41   Geo.  3.  c.  70.  and  the  replication,  admitting  the  dif-  *^  ^^   ^^^ 
charge  as  to  his  perfon,  prayed  judgment  againft  his  goods;  Jnlv'^diT-^^* 
and  the  plaintiff  obtained  interlocutory  judgment  accordingly,  charges  the 

per/on  znAnot 
the  effeS*  of  the  debtor,  as  appears  by  /  38.  giving  the  plea  of  difcharge,/.  4.  in 
the  terms  of  it  includes  both,  but  with  reference  to  the  fubfequent  provifioQ. 

and 
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Bill 
ugainfi 


C  S«3 


iSotf*        and  executed  a  writ  of  inquiry;   and  after  final  judgment 

(which  by  miftake  was  entered  up  generally)  ifliied  a  writ  o( 

fieri  facias  and  levied  his  damages.    And  now  Effmaje^  in 

SAVMDia-   fupport  of  a  rule  nifi  obtained  by  him  on  a  former  day  for 

SON.        fetting  aGde  the  judgment  and  execution,  fir  irregulariiyf  in» 

filled  that  the  4th  fe£lion  of  the  uSt  difcharged  not  only  the 

perjin  but  the  j^^/ of  the  defendant;  enafking  that  every  per* 

fon  within  the  relief  of  the  a£k  <<  (hall,  as  to  liis  per/on  and 

^  ^tBs  reJpeBivelj^  be  for  ever  releafed,  difcharged,  and  exo- 

'<  nerated  tofiub  exttnt  and  infucb  mammr  as  is  bsninafitr  fr§^ 

**  viJed^  and  no  otherwife.*^     But 

The  Court  held  that  thcfe  latter  words  controlled  the  generality 
of  the  former ;  and  as  the  only  fubfcquent  prorifion  touching 
the  difchatge  was  in  fe£lion  38*  enabling  defendants  fued  for 
exifting  debts  to  plead  the  ftatute  in  difcharge  of  xhim  perfint 
alone  from  execution,  that  the  interlocutory  judgment  was 
regular,  and  the  execution  fuch  as  was  meant  to  be  allowed  by 
the  aA ;  though  final  judgment  had  been  entered  up  generally 
by  miftake.  This,  however,  was  no  matter  of  irreguUrity  ^ 
and  therefore  they  difcharged  the  rule  which  was  obtained  on 
that  ground :  but  it  was  agreed  to  be  referred  to  the  mafter,  to 
fee  whether  more  bad  been  levied  on  the  fieri  facias  than  was 
due,  and  the  cofts  to  be  in  his  difcretioo* 
^UttiedaU  for  the  plaintiff. 


IK  THB  FouTT-aBVENTH  Teiji  Of  GEORGE  IIL  5 J 

1806. , 


Sir  F.  Barikg  zad  Others  again/l  Day,  ^^Tift 

I N  trover  for  a  cargo  of  fogar  and  cotton^  tried  before  Thom^  The  com. 
-^  >f  B.  at  Winehefier,  a  vcrdia  was  found  for  the  pUintifli,  SSTiSd"  vet 
fubjeA  to  the  opinion  of  this  Court  on  die  following  cafe.    In  fd  having  bj 
M^  1805,  the  (hip  John,  and  William  failed  from  Surinam  thcrecom- 
bound  for  Lwdom^  with  the  cargo  in  queftion,  configned  to  the  ^|^^  *|^^  ^^^^ 
plaintiffs,  merchants  in  Landgn  /  and  having  in  the  courfe  of  came  to  his 
her  Topge  met  with  bad  weather  and  parted  all  her  cablei^  Ihe  affiftance 
was  on  the  ajd  of  Ofhber  1 805,  about  half  paft  two  in  the  ^!^^^^ 
nKynungt  ftranded  at  SowUy  Biacb^    near  Lymingtm^  in  the  (hore,  till 
county  of  Southampton.    Between  7  and  8  o'clock  on  the  fame  ^ben  a  ftraa- 
morning)  two  pilots  went  on  board)  at  whoft  recommendation  the  ^  |.    .   » ' 
mate  of  the  (hip,  who^  then  had  the  command  of  her,  (the  the  help 
mafter  having  gone  on  fliore  at  Stoke/ay  the  evening  before,)^«/  which  was 
Jir  an  anchor  and  cahli  to  the  defendant^  who  lived  at  Cowej^  in  !^:tif 7* 
the  J^  ef  Wight^  and  who  was  then  aftranger  to  the  mafter  cordiogly 
and  owpers ;  but  before  the  anchor  and  cable  arrived,  which  did ;  and  un* 
vas  not  till  the  04*  at  day  light,  the  tide  had  forced  in  the  ^j^*  J^"^^ 
bead  of  the  (hip,  and  (he  had   fallen  upon  her  fide,  and  had  alfo  under 
five  feet  water  in  her  hold*    The  anchor  and  cable  were  of  no  thein^dioii 
fcrvice  vhcn  they  arrived  5  and  the  fituation  of  the  (hip  becom-  ?^  fc 'a  * 
iiig  more  urgent,  ^he  mate,  who  (lill  had  the  comnund  of  her,  attending,) 
pnt  to  the  defendant  to  fend  all  the  help  which  tvas  neceffary  ;  and  the  goods 

he  accordingly  fent  feveral  fmall  veffcls  with  men  to  their  af-  '^^rebrought 
^«  «      •    -.  r    f  1/1         ,       on ihore and 

fiitance.     But  before  any  of  the  cargo  was  removed,  (but  whe-  houfcd  under 

ther  before  or  after  the  *  arrival  of  any  of  thefe  veflels  was  no^  the joiot 

exaaiy  afcertained,)   a  cuftom-houfe  officer  from  Lymington  Yl£^^* 

came  on  board,  who  was  accompanied   or  followed  by  other  colledor  ^ 

cttftom-houfe  officers,  one  or  other  of  whom  remained  on  board  the  cuftoms ; 

during  the  whole  time  that  the  cargo  was  unlading.     And  as  *JJ**  ^^  P?*^ 

the  goods  were  carried  off  in  the  veffels  fumifhed   by  the  de-  ^ors :  held 

fendant,  the  mate  of  the  (hip  and  a  cufiom»houfe  officer  took  that  this  con* 

an  account  of  them,  and  a  cudom-boufe  officer  went  to  and  ^^^^^  ^»™ 

fro  with  each  boat.    The  cargo  was  in  this  manner  un(faipped  xh^  owners^ 

in  about  a  wecic  after  the  ftranding,  and  was  carried  to  Cowis%  and  took  the 

where  it  was  lodged  in  the  defendant's  warehoufes,  under  th9  ca^«  <>ut  of 

^  theftat. 

7  2  Aon. ft,  a.  €*  18./  2.  for  regulating  the  quantum  of  falvage  by  the  award  of 
three  juftices  of  peace  ;  which  itatute  only  applies  to  cafes  where  application  is  made 
by  the  owners,  &Cy  to  certain  public  officer;}  named,  and  the  (lavage  is  made  under 
their  orders. 
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1806.       y*'^  '^^-^  ^f  '*'  defendant  and  of  the  coUedfor  rf  the   eujloms  of 
■         that  port,  as  is  always  done  when  foreign  goods  fubjefi  to  du- 

Barino      ties  arc  brought  into  port,  and  alfo  in   the  cafe  of  wrecked  and 

^i^^fi  ftranded  goods.  The  cu (lorn -houfe  fees  and  charges  were  paid 
by  the  defendant,  including  the  demands  of  fuch  of  thecuftotn- 
houfe  officers  as  affilted  at  the  wreck  in  faring  and  taking  care 
of  the  goods,  and  of  others  of  them  who  attended  at  the  de- 
fendant's warehoufes  where  they  were  (lowed ;  all  which  pay- 
'  ments  were  charged  by  the  defendant  in  the  account  afterwards 
delivered  in  by  him  to  the  plaintiffs,  and  which  account  was  af- 
terwards fubmitted  by  the  plaintiffs  to  the  magiftratcs,  and  upon 
which  they  made  their  award  as  after-mentioned.  During  the 
•  faring  and  ftowing  away  of  the  goods  the  defendant  alfo,  at  the 
requeft  of  the  maftcr,  advanced  to  him  300/.  to  pay  feamens* 
wages  J  which  fum  of  300/.  was  foon  aftet  repaid  by  the  maftcr, 
and  forms  no  part  of  the  defendant's  claim  to  retain  in  this  ac- 
tion. The  plaintiffs  afterwards  fent  an  authorized  agent  to 
Cowes  to  fettle  the  amount  of  the  falvage,  and  to  refhip  the 
goods  for  the  port  of  London^  their  original  deftination  ;  having 

C  59  3  petitioned  the  board  of  cufloms  for  that  purpofe.  The  plain- 
tiffs' agent  accordingly  applied  to  the  defendant  for  an  account 
of  the  expences  of  the  falvage ;  who  delivered  in  a  bill 
amounting  to- 1816/.  16/.  2^.  (not  including  the  300/.  before 
mentioned  to  have  been  repaid  to  him,)  with  which  the  plain- 
tiffs being  diffjttsfied,  they  refufed  to  pay  it,  andligniGed  to  the 
defendant  and  to  the  colledor  of  the  cuftoms  their  intention  of 
applying  to  the  ma  udrates  to  fettle  the  amount  of  the  falvage 
purfuant  to  the  d^Gt  of  parliament.  On  the  24th  of  OBober  the 
mafter,  who  had  then  heard  of  the  difafter  which  had  befallen 
the  (hip,  went  alfo  to  Cowes  to  the  defendant,  from  whom  he 
learnt  what  meafures  had  been  taken,  which  he  approved  ;  and 
foon  afterwards  went  to  the  (hip,  where  he  found  the  perfons 
whom  the  defendant  had  fent  employed  in  getting  out  the  car- 
go, of  which  they  had  the  management ;  and  he  confulted  with 
the  defendant  what  was  beft  to  be  done.  The  coUeAor  of  the 
cnftoms  at  Cowei^  or  any  officer  under  his  controul,  did  not  go 
on  board  the  (hip  ;  nor  was  the  place  where  (he  was  ftranded 
within  his  diftriftf  but  within  the  port  of  Southampton^  of  which 
fori  Lymington  is  a  member.  1S*^t\j  in  December  1805,  the  de- 
fendant applied  to  the  collefbor  of  the  cnftoms  at  Cowes^  and 
inquired  if  he  had  any  diredUone  from  the  Board  for  the  rc- 

(bipping 
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flipping  of  tlie  cargo  in  queftion  for  the  port  of  LdnJon;  to        i8o6. 
which  he  anfwcrcd,  as  the  faft  was,  that  he  had  received  the        — — 
leave  of  the  Board  conditionally,  that  the  falvors  ftiould  be  firft      Baring 
iatisfied  what  they  were  entitled  to  have,  and  that  the  crown        D av. 
(hould  be  put  to  no  expence  on  account  of  it.     The  defendant 
then   faid   that  the   owners   refufed  to   pay  his  demand,  and 
wiflied  to  refer  it  to  the   adjudication   of  the    magiftrates,  to 
which  he  would  not  confent.     The  coIle£^or  faid,  that  as  the       [  60  J 
plaintiffs  objected  to  the  defendant's  charges,  he  (the  colle3or) 
could  not  agree  to  them^  and  the  matter  muft  go  to  the  adju- 
dication of  the  neighbouring   magidrates.     And  the  colIe£tor 
alfb  informed  the   plaintiffs'  agent  that  till  they  could  agree 
with  the  falvors,  or  the  matter  was  fettled  by  the  magiftrates,  he 
could  not  fuSer  the  plaintiffs  to  refhip  their  goods*     Soon  after^ 
upon  the  application  of  the  plaintiffs  the  colle£tor  nominated 
two   neighbouring  juftices  of   the  peace,  and  the  plaintiffs  a 
third,  (of  which   notice  was  given  to  the  defendant,)  for  the 
purpofe  of  adjufting  the  quantum  of  the  mqnies  and  gratuities 
to  be  paid  to  the  defendant  and  the  feveral  other  perfons  who 
had   zSLcd  in  the  falvage  of  the  faid  cargo.    And  the  faid  ' 

juftices  afterwards  appointed  the  ad  of  Jan,  1806,  for  the 
hearing  and  adjudication  of  the  faid  matters ;  of  which  the 
defendant  had  notice,  but  did  not  attend  :  whereupon  the  ma- 
giftrates adjourned  to  a  fubfequent  day,  of  which  the  defendant 
had  alfo  notice ;  and  he  not  then  attending,  the  magidrates  ex- 
amined the  faid  matters,  and  every  charge  made  by  the  defend- 
ant in  his  bill  delivered,  and  heard  the  witnefles,  and  made  their 
adjudication  and  award  as  follows :  "  JJle  of  Wight^  county  of 
Southampton.  Whereas  in  order  to  fettle  and  adjuft  the  quan- 
tum of  monies  or  gratuities  to  be  paid  to  the  feveral  perfons 
who  a£ied  and  were  employed  in  faving  and  prcferving  the  car- 
go and  materials  of  the  fhip  John  and  WtHianiy  J,  P.  mafler, 
bound  from  Surinam  to  London ,  laden,  &c.  ftranded  on  Sowlej 
Beachj  between  Leap  and  Lymington^  in  the  faid  county,  on 
the  23d  of  Oilober  1805,  a  meeting  of  us,  tlie  Rev.  Sir 
H.  W.  Holmes^  Bart.,  J.  D.  Efq.  and  the  Rev.  J.  JF.  clerk, 
three  neighbouring  juftices  of  the  peace,  \^rs  on  the  day  and 
year  hereunder  written,  duly  had,  at  Newport^  &c.  purfuant  [  61  1 
to  notice  to  us  for  that  purpofe  given,  as  well  by  the  f  lid  mafler 
and  merchants  whofe  goods  were  on  board,  as  alfo  by  J.  ^, 
Efq,  colleftor  of  tlie  culloms  of  the  port  of  Coives  in  the  faid 
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lZo6*       yU;  Now  know  yc,  that  we  the  Taid  juftices^  having  fullf 

confidered  the  particalars  of  the  claims,  charges  aod  demands, 

J^]^n  charged  to  be  paid  and  expended  by  and  due  to  the  faid  fcvcral 
Day.  perfons  refpeAiveiy,^  and  contained  in  the  firft  column  of  tlie 
account  hereunto  annexed,  amounting  in  the  whole  to 
i8i6/.  1 6/.  %d.  do  hereby  in  purfaance  of  the  ftatutc  in  that 
cafe  made,  and  the  power  to  us  hereby  given,  declare  that  the 
(aid  fereral  perfons  are  in  our  judgment  refpe£UvcIy  entitled  to 
the  feveraland  refpeAive  fums  of  money  contained  in  the  fecond 
column  of  the  (aid  annexed  account,  amounting  in  the  whole  to 
714/.  15^.  4//*,  and  that  the  (ame  is  juftly  due  to  them :  and 
therefore  we  the  faid  juftices  do  hereby  fettle,  adjudge  and  de-^ 
termine  that  the  faid  feveral  and  refpc&iye  fums  of  money 
contained  in  the  fecond  column  of  the  faid  annexed  account  are 
juftly  due  and  payable  to  the  faid  feveral  perfons  refpedively, 
clear  of  all  deduAions,  for  their  trouble  and  affiftance  in  faving 
and  preferving  the  faid  cargo  and  materials}  and  the  faid  quan* 
turn  of  the  monies  or  gratuities  for  falvage  of  the  faid  cargo 
and  materials  to  the  faid  feveral  perfons  are  hereby  fettled  and 
adjufted  at  the  faid  fum  of  714/.  19/.  41/.  In  teftimony 
whereof,  we  the  faid  juftices,  as  well  at  the  requeft  of  the  faid 
matters  and  merchants  as  of  the  faid  J.  W.^  have  to  this  our 
adjudication  or  adjuftment  fet  our  hands  and  feals  the  4th  of 
January  1806/'  (Signed  and  fealed  by  the  three  juftices.)  A, 
copy  of  this  adjudication  and  award  was  afterwards  fcrved  upon 
the  defendant ;  and  the  plaintifis' agent  at  the  fame  time  tendct«» 
C  tf ^  }  ed  to  the  defendant  the  714/.  19/.  ^d.  as  direded  by  the  ma'^ 
giftrates,  and  demanded  the  cargo,  llie  defendant  refufed  to 
accept  the  money  tendered  :  contending,  as  he  had  all  along 
done,  that  the  cafe  was  not  within  either  of  the  a£ls  of  par- 
liament -^hich  give  the  magiftrates  jurifdidion  \  and  now  de- 
tains the  cargo,  though  the  coUeflor  of  the  cuftoms  is  ready 
and  willing  to  deliver  up  the  fame  to  the  plaintifF-i.  Suppofing 
the  cafe  not  to  be  within  the  ftatutes,  the  fum  awarded  and 
tendered  has  by  an  arbitrator  to  whom  that  point  has  been  tc* 
ferred  been  found  to  be  infufBcient  by  274/.  11/.  ^\d.  Th« 
queftion  for  the  opinion  of  the  Court  was,  whethei  fuch  adju- 
dication and  award  of  the  magiftrates  were  concluGve  upon  the 
defendant  ?  If  it  were,  then  the  venlid  entered  for  the  plains 
tiSs  was  to  ftand  }  if  not,  then  a  nonfuit  was  to  be  entered. 
Eaft^  for  the  plaintiffsi   contended  that  this  Was  a  cafe 

withia 
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Within  the  ftat  x  %  Ann.Ji.  2.  c.  1 8.  whether  or  not  the  defendant        1 8od« 
were  to  be  conGdered  as  an  agent  employed  by  the  owners  in  the  ■     ■ 

falTagc.  The  mifchiefs  recited  in  the  aft,  that  ttrandcd  (hips  ^^*.jy 
near  home  have  been  plundered  and  their  cargoes  embezzled)  DaiC 
and  when  any  part  has  been  faTcd,  it  has  been  fwallowed  up  ty 
exorbitant  demands  for  faivftge,  apply  as  well  to  agents  as  to 
ftrangers ;  f.nd  fo  neceflary  and  juft  an  a£t  ought  to  be  con- 
ftrued  mod  beneficially  to  reprefs  the  mifchief  and  advance  the 
remedy.  The  ift  fe&ion  is  merely  direfiory  to  (herifTs,  jufti- 
ces  of  peace,  cuftom-houfc  officers,  and  other  public  officers 
named,  upon  application  made  to  them  on  behalf  of  wreclc^d 
or  ftranded  vefiels,  to  command  the  condables  of  the  feveral  , 
ports  neareft  to  the  fea-coaft  to  procure  affiftance  i  and  parti* 
cularly  to  command  the  affiftance  of  the  fuperlor  officer  of  any 
man  of  war,  or  merchant  veflel  at  anchor  near  the  place  j  upon  r  63  j 
which  latter  a  penalty  of  100/.  is  impofed  in  cafe  of  refufal  or 
negled.  But  the  fubfequent  provifions  of  the  zGt  are  indepen- 
dent of,  and  more  eztenfive  than,  the  firft  claufe.  For  by  the 
ad  fe£Hon,  **  for  the  encouragement  ol  fuch  perfons  as  fhall 
giyt  their  afliftahce,''  which  includes  voluntary  affiftance  given 
by  any  perfon,  whether  commanded  or  not  by  any  of  theoffi-- 
ccrs  named  in  the  firft  fedlion  \  it  is  enaded,  .*<  that  the  faid 
colle£lors  of  thecuftoros.  See.  and  all  others  wlH>Jbali  aB  vVi  be 
employed  in  the  falvage,  (hall,  within  30  days  after,  be  paid  a 
reafonahle  reward  by  the  owners,  &c.  of  the*  diftreffi^d  veflel. 
Nothing  can  be  more  general  than  the  defcription  of  all  others 
who  (ball  aB  or  he  employed:  and  the  latter  words  feem  in  terms 
to  include  the  owner's  agents  as  well  as  others.  The  reward  is 
xxihc  reafonahle.  This  was  meant  to  exclude  all  hard  bargain^ 
extorted  by  thofe  who  oflFer  their  affiftance  under  the  preflure  of 
the  owner's  diflrefs.  If  the  exprefs  or  implied  employment  of 
an  agent,  (and  at  moft  the  defendant's  cafe  only  amounts  to  an 
implied  agency)  take  the  cafe  out  of  the  afl,  it  will  in  moft 
iuftances  be  a  dead  letter ;  for  then  every  call  tor  affiftance  to 
individuals  at  hand,  however  urgent  the  neceffity,  will  be  an 
implied  employment.  And  this  cafe  is  no  more}  for  the  de* 
feodant  was  a  ftranger  at  the  time  to  the  mafter  and  owners  \ 
and  the  recommendation  of  the  pilots  to  fend  to  him  was  mere- 
ly becaufe,  from  the  nature  of  his  dealing,  he  was  moft  likely 
to  afford  the  fpeedieft  affiftanqe  in  boats,  cables,  8cc.  Befides, 
if  no  cafe  of  falvage  be  within  the  aift|  except,  upon  applica^ 

tion 
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« 

%to6*  tkm  to  tbe  public  (^cers,  tlie  afliftance  he  rendered  under  their. 
dtderS)  the  mifchief  meant  to  be  prevented  will  happen  while 
fearch  is  making  for  them»  inftead  of  getting  the  feadieft  hclp^ 
And  the  obje&ion  appKes  with  (till  greater  force  to  foreign  fliips, 
winch  were  equally  within  the  view  of  the  legiilAture,  the 
mafters  of  which  cannot  be  fuppofed  to  be  cognizant  of  our 
laws,  and  cannot  know  vrhere  to  fend. for  fuch  afEilance.  The 
ad  fedion  then  goes  on  to  provide,  in  default  of  a  reafonable 
reward  paid  by  the  owners  to  the  falvors,  that  <<  the  veflel  or 
goods  fofaved  fhall  remain  in  the  cuftody  of  fuch  officer  of  the  cuf- 
toms,  &c.  until  all  charges  (hall  be  paid,  and  until  the  faid  officer 
of  the  cuftoms,  &c.  and  all  others  Jo  employed  as  aforefaid  ihal!  be 
reafinably  gratified^  or  fecurity  given  to  the  fatisfaHion  of  the  par* 
ties  toho  are  to  receive  the  fame  J*  The  cudom-Jioufe  officer  i» 
hereby  appointed  a  truftee  for  the  falvors,  as  well  as  for  the 
crown ;  and  therefore  the  veilcl  or  goods  are  to  remain  as  a 
pledge  in  his  cuftody  until  all  the  charges  (hall  be  paid,  and 
every  perfon  employed  in  the  falvage  is  reafonably  gratified,  or 
fecurity  given  (not  to  his  but)  to  their  fatisfa£lion.  The  legifla* 
ture  could  never  have  intended,  when  they  meant  to  give  a 
boon  tq  perfons  in  diftre(s,  that  their  property  (hould  be  kept 
in  pledge  for  one  fet  of  falvors,  while  another  fet  was  fuing 
them  at  law.  Then  the  a£t  provides  that  in  cafe  the  owner,  Sec. 
whofe  property  is  favcd  **  Jhall  difagree  with  the  /aid  officer  of  the 
cuftoms  touching  the  mpnies  defcrvcd  by  any  of  the  perfons  fo  em* 
t  ployed  as  aforefaid^  it  ftiall  be  lawful  for  the  owner ^  Wr.  and  the 
faid  officer  of  the  cuftoms  to  nominate  three  of  the  neighbouring 
jullices  of  peace,  who  (hall  thereupon  adjuft  the  (]uantum  of 
the  monies  or  gratuities  to  be  paid  to  the  feveral  perfons  aBing 
or  being  employed  in  the  falvage,  &c.;  which  adjuftment  (hall 
be  binding  to  all  parties/'  The  nomination  of  the  juftices  is 
to  be  made  by  the  owners  on  the  one  part,  and  the  cuftom-houfe 

r  g^  n  officer,  as  truftee  for  all  the  falvors,  and  having  the  pledge  in 
his  hands,  on  the  other  part.  [Lord  Ellenhorough  put  the  cafe 
that  the  officer  might  agree  with  the  owners  to  give  the  fal- 
vors lefs  than  they  dcferved.^  That  would  be  a  breach  of  his 
truft  for  which  the  officer  would  be  anfwerable  to  the  falvors 
either  at  law  or  in  equity  ;  but  the  court  will  not  prefume  that 
he  would  fo  mifconduft  himfelf.  He  then  referred  to  other 
feclions  (particularly/  3  &  4.)  of  the  aflb  of  Anne^  and/.  13. 
of  the  ftat«  26  Geo.  %*  c.  19.  as  Ihewing  that  tlie  Legiflature 

looked 
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looked  to  tlic  owner*s  control  over  the  wrecked  or  ftrahded  i8o5. 
property  continuing,  notwithftandihg  the  temporary  cuftody  — — 
of  it  confided  for  a  particular  purj^fe  to  the  public  oflBcers  ;  and  •  BARiua 
therefore  that  the  general  provifions  of  the  €id  were  fiot  con-  ^^!"-^ 
£ned  to  cafes  of  compulfory  aflillance  only.  But  he  argued 
that  if  the  employment  of  a  particular  falvor  took  the  cafe  out 
of  the  aft,  the  owner  would  lofc  the  benefit  of  all  thcJe  pro- 
tecting provifions  which  fuppofed  a  joint  controul  of  the  owner 
and  the  officers.  This  conftruftion  is  ftrengthened  by  the  ftat, 
26  Gw.  2.  c.  19.;  which,  confidering  the  cafe  of  falvors  em- 
ployed by  the  owners  or  by  the  public  officers  as  provided  for 
by  the  former  aft,  extends  the  like  provifions  to  thofe  who  aft 
of  their  own  accord,  and  therefore  enafts  (/.  5.)  that  in  cafe 
any  perfon  not  employed  iy  the  owners y  Sec,  or  other perfons  lawfully 
authorized  in  the  falvage  of  any  veflel,  &c.  {hall  in  the  ab/ence  of 
pcrfonsT©  employed  or  authorized  fave  any  fhip,  &c.  he  (hall  be 
entitled  to  a  reafonable  reward,  to  be  adjufted  in  cafe  of  difa-^ 
greement  about  the  quanfum  in  Hie  manner  as  by  flat.  12  Annei 
orelfe  in  the  manner  therein-after  prefcribed.  And  then  it  pro- 
ceeds {/*  (S.)  to  extend  the  jurifdiftion  to  other  clafTes^of  per- 
fons ef  a  lower  dcfcription  than  judices  of  the  peace  ;  requiring 
however,  thzt  five  of  them  fliould  aft  in  adjufting  the  falvage  :  r  a/:  -i 
and  leaving  it  optional  in  the  owners  and  in  the  colleftors  of 
cuftoms  to  call  in  three  judices  of  peace  under  the  ftatute  of 
Anne^  or  five  of  the  commiffioners  authorized  by  the  ftati 
2.6  Gto.  2.  to  adjuft  the  falvage,  under  the  joint  provifions  of  the 
two  afts.  He  alfo  argued  that  the  circumdances  of  this  cafe 
did  not  amount  to  a  fpecial  employment  of  the  defendant  by 
the  mader  or  owners.  The  fafts  of  drangers  fending  for  a  ca^ 
hie  and  anchor y  (which  however  came  loo  late,)  and  afterwards 
fending  to  the  defendant  for  all  the  help  which  was  necejfary^  were 
no  more  than  calling  for  the  neared  affidance  at  hand  in  the 
hour  of  extremity  :  and  this  was  not  carried  further  by  the 
fubfequent  approbation  of  the  captain  after  the  goods  were 
faved.  The  aft  of  unloading  the  fliip  was  after  the  officers  had 
taken  charge  of  her ;  and  the  goods  were  carried  to  the  de- 
fendant's warehoufcs  merely  as  to  a  convenient  place  of  de- 
pofit,  and  not  upon  any  fpecial  cdntraft  that  they  diould  be 
lodged  there  ;  and  they  were  kept  there  under  the  lock  of  the 
officer  as  well  as  of  the  defendant. 

Vol.  Vllt.  B  Gafelee, 
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1 8ci$.  GtiffW^  oontfa  infifted  that  the  employment  of  the  defendant 

■•  by  the  pljiiHlifiti,  in  the  (alvagie  qf  the  ihip  apd  cargo,  to^k  tl\e 

B^ 4 III  a     ^.j^^  0^  qI"  ^h^  ft^tut^a,  s»nd  th^t  no  c^fe  ws^s  within  th^Ri  unlcfs 

^^^^  wlicre  the  f»)vage  was  made  hy  (he  oirdera  ;^Qd  und^v  the  iinin^-  « 
diatc  control  of  the  public  officers  ns^ed  tberein.  The  legifl^* 
tuEC  ncTtr  meant  to  deprife  the  owqers  and  mailer^  of  fliipy  in 
dilirefs  of  the  liberty  of  employing  vuhat  agents  they  pleaf<^d  to 
afliil  them ;  and  therefose  by  the  iir(l  feftion  of  the  ft.  1 9  Anp^ 
Ji.  %.  c.  1 8.  in  order  tagive  the  public  officers  any  jurifdiflion  tp 
interfere,  it  muft  be  <<  upon  apptuatiom  n\ade  to  them»  or  any  of 

t  67  3  them,  hf  of:  o»  bthatf  tf  tbi chief  o0ciri^  of  the  vefTnl  in  diftrefi^^ 
and  therefore  fuch  public  officers  only  are  empowered  to  cam^ 
tuastd  the  neceflary  afliftance.  But  here  no  appjicatipn  was  mad^ 
for  affiftance  to  the  public  officers^  but  only  to  thf  d^fi^ndai^t* 
AU  the  fubfequentclaufea  of  the  aA  h^ve  referpQ^q  %q  the  fir(|. 
The  tA  feAiou  fays  that  <*  t/ie  SAiP  colUSiors  of  the  ctjficf^s^  &<:. 
and  all  others  who  (hall  aAorbe  employed  in  the  pr^ferving  of 
^inyfuch  Ihip  or  veilel  in  diftiefs  as  t^efaidy  &c.  ihall  be  paid  9 
rcafonable  reward.  It  fuppofes  that  the  fliip  had  been  tak^r\ 
poilisiCon  of  by  the  colleftor  or  his  deputy,  in  €onf(:quenc^  of 
a^  application  made  to  him  under  the  proviGons  of  the  a^,  3^4 
that  it  was  to  remain  in  his  pofleffion  till  the  f^ilvors  wqre  fatis* 
iied  ;  for  it  ufes  the  word  remain.  There  was  nq  neceffity  far 
enacting,  that  perfons  employed  by  the  owners  thearvfelves,  of 
their  authorized  fervants,  in  the  falvage,  (houldbe  paid  are^foH- 
able  reward  by  the  owners,  &c.:  Suchaprovifioncan  only  apply 
to  perfons  employed  by  others  in  the  fame  fervice.  And  the  Uke 
obfervation  applies  to  the  other  claufcs  of  the  a£l  relating  to  the 
falvors.  Again,  the  remedy  given  by  the  zQ.  to  the  fal?ors,  ia 
cafe  of  difagreement  with  the  owners  as  to  the  amount  of  the 
reward,  lopks  to  the  coUe£lor  of  the  cu(h>ms  only,  and  thofe 
employed  by  him  or  a£ting  under  bis  authority.  He  and  the 
owners  name  the  julltces  who  are  to  arbitrate  between  them  ; 
and  no  confideration  is  bad  of  the  intereft  of  agents  employed 
by  the  owners  themfelves,  nor  have  they  any  voice  in  the  nomi-* 
nation  of  the  arbitrators.  This  conibii£tion  is  rather  OMifirm- 
ed  than  fhaken by  the  proviflons  of  the  ft.  26  Geo.  a.  r.  19.  which, 
by.  the  very  terms  of  the  5th  claufe,  excludes  the  cafe  of  pev<- 
fons  employed  by  the  owners  in  the  falvage,  but  extends  the 
former  provifiops  to  perfons  voluntarily  interfering  to  fave  thft 

5  property  5 
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^operty ;  vhick  would  not  have  been  necefiary  if  the  ^onfliito*        iSo<5» 

tioa  contended  for  on  the  firft  aft  were  well-? founded,  namely,         -^— ' 

tiiat  it  extended  to  all  perfons  a^ing  or  ht^ng  emphyed  in  the       -D-^V*^  ^ 

iaivage,  whether  under  the  direftion  of  the  public   officers  or        Day. 

aot*     And  the  <fth  feftion,  which  extends  the  jurifdtdion   to 

arbitrate  to  other  public  officers,  plainly  refers  to  a  fahage  by 

dttV  cart  or  (Hre5iipn ;  as  do  all  the  other  provifions  of  the  fame 

ftatutQ,.    He  then  argued  that  the  Cuftom4ioufe  officers  only 

^eoton  bpard  and  inf{>efted  the  la.iding  of  the  goodd^  With  a 

view  to  fecuire  the  king's  duties,  and  not  for  the  purpofe  of  faU 

vage  undfi  the  af^s  Qf  .pariinipent.     And  he  sijfp  obferved  that 

the  cqlle^bor  of  the  cuftoms  at  Cowes  never  wa$  o^  board  at} 

hU  ;  i)qr  was  Cawis-  the  nMr§Ji  port  to  the  place  where  the  vefieji 

wasftranded.     [The  Court,  however,  laid   no  ilrefs  on  this 

latter  circuria(l^H€e«3 

Enfiy  in  reply,  obferved  principally  that  the  jth  feftion  of 
IM  %S  G'  ?•  did  not  provide  generally  for  the  remuneration  of 
faWors  not  employed  by  the  owners,  &c.  but  for  fuch  perfoas^ 
Ml  (ic  nkfenci  of  perfius  fi  eptj^pyfd  i}  the  ewrierj  or  auUm'isaed  id 
^ ^iit^.fijfiffrf  i  confidering  the  cafes  of  perfbns  employed  by 
tl^€  owners  or  public  officers  or  others  affifting  in  the  prefencc 
of  ?my  fuch>  as  fufficicntly  provided  for  by  the  former  aft :  and 
U  candcts  the  provi&Hi  further,  by  entitling  thp  difcoverers  of 
cocK:<)akd  effeds  taken  from  the  (Iranded  ve0el  to  a  reward, 
gn^e  Court,  he  faidj  would  prefume  that  the  officers  of  tho 
cyftpms  went  on  board  for  the  purpofe  of  exercifing  ull  the  du-< 
ties  c;;^  on  th^m  by  the  legiidature,  as  well  for  tlo. 
^nefit   of  the  owners  of  the  ilranded  property  as  for  tho 

CIOWI)- 

J^rd  EnXN^0RQuqrH  Q.  J.     The  eircumftances  difclofed  in       [  60  1 
thi$  caie  f^li  in  fo  much  with  the  experience  we  have  bad  on 
other  occafipns  of  the  extravagant  demands  made  and  extortions 
often  praftifed  by  perfons  employed  by  the  owners  in  the  fai^ 
vage  of  veiTels  ^nd  <?argoes,  and  the  conltruftion  of  the  adla 
contended  for  pn  the  jpart  of  the  plaimiffs  is  fo  much  in  unifon 
with  our  wiihcs  to  extend  the  remedy  given  by  them,  as  far  as 
we  are  authorized,  tp  c^fes  of  this  kind  falling  ^like  within  ths 
mifchiefs  recited,  that  one's  judgment  is  apt  at  .firft  to  be  warped 
In  endeavouring  to  generalize  the  language  of  the  aft,  fo  as  to 
make  it  comprehend  a  cafe  which  on  an  acci^rate  view  doesjiot 
^B^^  to  be  i^iihin  it,.    The  pwWic,  hpwvcr,  arcmuch.in- 
E  %  dcbtcd 
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iSotf.        debted  to  the  plaintiffs  for  bringing  forward  the  confideratioit 

of  the  queftion,  in  order  that  the  attention  of  the  legiflaturc 

iJARiNo       ^^^  ^^  drawn  to  it,  and  fuch  remedy  be  applied  as  may  meet 

Day.  ^^c  raifchiefs  difclofed  to  us  in  their  full  extent.      But  on  look- 

ing into  the  ena£ling  claufes,  it  is  much  to  be  lamented  that  the 
legiflature  has  made  no  provifion  for  a  cafe  like  the  prefent :  it 
has  only  provided  for  cafes  where  application  is  made  by  or  on 
behalf  of  the  commander  of  any  vcffel  in  didrefs  to  certain  pub- 
lic officers,  and  where  the  falvage  is  made  through  them  and' 
others  employed  by  them.  Such  officers  alone  are  authorized  to 
command  the  aflifliance  of  (hips  of  war  and  others  at  anchor 
near  the  place.  But  it  has  omitted  to  provide  for  the  cafe  of 
perfons  employed  in  the  falvagc  by  the  owners  where  refort  has 
not  been  bad  to  the  public  officers  named.  This  is  a  cafe  of  the 
latter  defcription,  where  the  mate  fent  on  fliore  to  the  defendant 

L  70  ]  for  affiftance,  without  adverting  at  all  to  the  a£l$  of  parliament, 
which  were  not  in  his  contemplation  at  the  time :  nor  does 
the  courfe  which  was  purfued  fquare  with  any  of  the 
provifions  of  them.  I  (hould  have  been  well  pleafed  to  have 
conHdered  the  firft  feSion  of  the  ftatute  of  Aftne  to  be 
merely  direftory,  as  it  is  contended  to  be  :  but  on  reading 
the  fecond  claufe,  which  gives  the  juftices  power  to  arbitrate 
and  adjuft  the  quantum  of  falvagc  between  the  mafter  of  the 
vcffel,  or  owner,  on  the  one  part,  and  the  officer  of  the  cuftoms 
on. the  other,  looking  to  thefe  only  as  the  litigant  parties,  there 
are  words  of  reference  which  conne^i  and  incorporate  it  with 
the  firft  claufe ;  for  it  does  not  merely  fay,  «  for  the  encourage- 
ment, of  fuch  as  fliall  give  their  affiftance  to  Juch  veffels,  fo  in 
diftrcfs  as  aforefaidj'  and  refer  to  ««  the  faid  colleftors  of  thd 
cuftoms,"  &c.  words  which  of  themfelves  might  not  ncceffariV 
incorporate  the  two  claufes  j  but  it  goes  on  to  ftate  that  in  de- 
fault of  a  reafonable  reward  paid  to  the  fa}vors  within  30  days 
^fter  the  fcrvice  performed  *«  the  (hip  or  goods  fo  faved  as  afore- 
faid  (hall  remain  in  the  cuftody  of  fuch  officer  of  the  cuftoms,** 
&c.  until  fatisfefiion  made.  This  muft  refer  to  the  fame  cuf- 
tody  of  tlic  property  dircSed  to  be  taken  by  the  public  officers 
under  the  firft  fcflion  of  the  afl,  and  rannot  admit  of  any 
other  fignlfication.  That,  therefore,  narrows  the  mode  chalked 
ot)t  by  the  2d  claufe  for  afcertaining  the  quantum  of  compen- 
fation,  if  difputed;  to  the  fingle  cafe  of  a  prerious  application 
on  the  part  of  the   mafter  or  owners  to  the  public  officers 

named 
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nimed  in  the  firft  claufe,  amongft  whom  are  the  oflScers  of  the  iSotf. 
cuftoms,  in  whofe  cuftody  the  fliip  and  cargo  arc  ordered  to  — — 
remains  and  it  excludes  the  cafe  of  a  voluntary  employment  of  Barinoj 
their  own  agents  by  the  mafter  or  owners  ;  the  property  *  in  that  Day  ' 
cafe  remaining  exclufively  in  their  own  cuftody.  The  a£l  of  *  [  71  1 
George  2d  applies  to  the  cafe  of  perfons  volunteering  their  aflift- 
ancc  to  fave  the  property  under  no  employment  or  requifition 
whatever,  either  by  the  owners  or  the  public  officers.  It  was 
proper  to  hold  out  encouragement  to  all  perfons  to  give  help  to 
veflels  in  diftrefs  :  and  their  encouragement  for  faving  the  (hip 
and  goods  is  the  fame  as  was  before  given  in  the  other  cafes 
provided  for ;  and  the  quantum,  in  cafe  of  difagreement,  is  to 
be  adjuftcd  by  the  magiftratcs  or  other  commiffioners  named. 
But  the  legiflature  have  unfortunately  omitted  to  e;ctend  the  re-^ 
inedy  to  a  third  and  moft  important  clafs  of  perfons,  who  are  moft 
ufually  employed  on  fuch  occafions,  namtily,  perfons  who,  like 
the  defendant,  have  the  readieft  means  at  hand  of  affording  afEft^ 
ance>  and  who  are  commonly  recommended  to  them,  as  in  thid 
inftance,  by  the  pilots,  who  firft  come  out  to  a  (hip  in  diftrefs ; 
and  in  confequence  of  fuch  recommendations  they  fall  into  the 
hands  of  thefe  perfons ;  and  their  property,  Jnftead  of  being 
wrecked  and  deftroyed  by  the  perils  of  the  fea,  is  fwallowed 
up  on  (hore  by  exorbitant  demands  for  {alvage.  It  is  therefore 
extremely  fit  that  the  attention  of  the  legiflature  fliould  be 
drawn  to  this  great  evil,  and  that  provifion  fliouId  be  made 
againft  it  by  including  in  the  remedy  all  cafes  of  falvage:  making 
the  firft  claufe  of  the  ftatute  of  ^nne  merely  direftory ;  but 
giving  refort  in  all  cafes  to  the  domeftic  jurifdidlion,  to.  favc 
the  unfortunate  owners. from  the  pillage  of  thofe  whom  their 
neceflity  leads  them  unwarily  to  employ  ip  the  falvage.  It  feemg 
to  me,  therefore,  that  the  award  of  the  magiftrates  is  not  bind- 
ing on  the  defendant,  and  that  he  is  entitled  to  the  larger  fum 
given  to  him  by  the  arbitrator,  which,  however,  is  little  more 
than  a  moiety  of  his  original  demand. 

Grose  J.  Whether  or  not  the  adjudication  of  the  magiftrates  C  72  1 
JjC  conclufive  muft  depend  upon  the  manner  in  which  the  one 
party  employed  the  other,  and  that  other  confented  to  be  em- 
ployed in  the  falvage :  if  it  were  under  the  aft,  the  award  is 
conclufive :  if  upon  a  contract  between  the  owners  and  per- 
fon  employed,  it  is  otherwife.  Now  here  the  contraSing  par- 
ties bad  no  idea  at  the  time  that  they  were  afting  under  the 

E  3  ftatute : 
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iSctS.        ftatate:   Tliofe  on  board  never  applied  to  Any  pttbliie  officer  fo^r. 

the  affiftance  dircQcd  by  the  aQ,  ^-hich  they  -were  bound  to 

^***?*^        Have  giyert :    but  the  /recurrencfe  to  the  aft,  wheri  the  difpute 

^T^^  about  the  falvage  arofe,  was  plainly  an  after- thought.  The  firft 
Hep  taken  at  the  time  was  to  fend  froih  the  (hip  to  the  dcfend*i 
ant  for  an  anchor  and  cable :  Had  thefe  arrired  foon  iafter,  it  is 
probable  that  the  neceflity  of  further  afTiftance  would  have  been 
fuperfcded.  But  the  fituation  of  the  (hip  growing  worfc,  the 
mate  afterwards  fent  to  the  defendant  for  all  the  help  that  was 
hbceflary.  Still  tlie  aft  of  parliament  was  neVer  thought  of ; 
but  the  defendant  was  fent  tO)  as  any  other  agent  might  be,  for 
iiCiftance.  On  the  othdr  hand  the  defendaitt,  without  attend- 
ihg  to  the  direftions  of  the  aft,  by  giving  notice  to  the  public 
officers,  and  taking  his  orders  from  thcmi  voluntarily  at  the  re- 
iquefl:  of  the  mate,  {ent  his  Own  vtflels  and  men  to  the  afliftance 
of  the  (hip,  unloaded  if,  and  lodged  the  cargo  in  his  own  ware^ 
bottles  on  (bore.  In  the  mean  time  indeed  the  cuilom-houfe 
officers  had  gone  on  board,  and  they  took  an  account  of  the 
cargo,  and  the  coileftor  put  his  lock  alfo  upon  xht  warehouibs  ( 
but  aH  this  was  done  by  them  to  fecure  the  king's  duties.  The 
falvage  then  was  made  not  by  the  public  officers  afting  upon  the 
application  of  the  mafter^  and  under  the  authority  of  the  fta- 

r  73  D  ^^^  t  ^^^  by  ^i^c  defendant  afting  under  them  ;  but  by  the  de- 
fendant afting  under  the  employment  of  tlie  maftet  as  a  perfon 
employed  to  give  affiftanc^  for  a  reafonable  compenfation.  That 
takes  the  cafe  out  of  the  ftatute )  and  though  I  am  fotry  for  the 
confequence,  yet  I  can  find  nothing  which  authorizes  us  to  fay 
that  this  cafe  ranges  itfelf  under  the  ftatute.  The  defendant  is 
therefore  entitled  to  receive  the  compenfation  awarded  to  him 
by  the  arbitrator,  to  wnom  the  matter  was  referred  at  the  trial ; 
Mrhich  is  at  any  rate  confiderabiy  lefs  than  his  original  demand^ 
the  payment  of  which  was  properly  refifled  ;  and  lefs  than  that 
having  been  tendered,  there  mud  be  judgment  oJFNonfuit. 

Lawrence  J.  I  agree  that  the  cafe  is  not  within  either  of  the 
afts  of  parliament  referred  to.  The  objeft  of  thefe  laws  was 
to  provide  afliftance  to  (hips  in  diftrefs  from  thofe  who,  from 
t^eir  local  Ctuation  as  public  ofBcers  near  the  coafl,  were  beft 
able  to  give  it.  '  For  this^  purpofe  the  ftatute  of  j4»nt  requires  t>f 
them,  upon  application  of  the  chief  officer  of  the  vefiel  in  dif-- 
trefs,  that  leaving  for  the  time  all  other  duties^  they  (hould  give 
prefent  affiftftnce  to  thofe  who  are  in  immediate  need  of  it  i 

and 


IK  THE  FoKtT-sEVEin-H  Year  df  G£0RGE  in.  73 

und  they  are  empowered  ro  command  thte  afliftancc  of  othcfs        i8(o6. 

for  tht  fame  purpofe.     It  was  reafonable,  therefore,  that  thefe        

pcrfoiiSi  whofe  ftrvices  were  thus  compelled  to  be  given,  fllould        azminU 
*liavfe  a  reafonable  gratification  fecUred  to  them  by   thfe  famfe         DaV. 
la^hr.  And  in  afccrtaining  how  this  was  to  be  done  in  cafe  of  dif- 
agreemcnt  with  the  owners  by  whoni  it  was  to  be  paid,  it  is  not 
immaterial  to  confiderwho  are  the  contending  parties  contem- 
plated by  the  leglflature,  and  for  whom  the  pfovifion  made  Is 
adapted  ;  thcfe  are  the  owners  on  the  one  hand,  and  the  colleftor       C  74  3 
of  the  cuftoms  on  the  other,  iti  whofe  cuftody  the  property  faved 
is  direfied  by  the  fecond  claufe  to  remain,  and  who  is  charged 
to  take  care  of  the  interefts  of  thofe  employed  in  the  falvagfc 
under  the  dire£tioh  of  the  public  officers.     There  was  another 
clafs  of  perfons  for  whom  the  legiflaturc  afterwards  made  provi- 
fion,  and  thcfe  are  volunteers  bringing  in  from  fea  veAels  in  dif- 
trefs,  who  were  deferving  of  encouragement.     Thcfe  alfo,  are 
by  the  a£l  of  Gto.  a.,  in  cafe  of  difagrccment  with  the  owners  as 
to  the  quantum  of  falvage,  to  have  the  fame  fecurity  upon  the 
property  in  the  hands  of  the  colleflor  of  the  cuftoms,  and  their 
compenfation  is  to  be  adjufted  and  paid  in  the  fame  manner  a^ 
is   provided  by  the  former  ftatute.      It  is   difficult  indeed  to 
underftand  how  fucji  a  prpvifion,  which  was  properly  enough 
adapted  to  perfons  employed  by  the  public  officers  in  the  falvdge 
under  the  firft  a£k,  came  to  be  applied  to  volunteers  under  the 
fecond  a£l,  who  had  no  privity  with  the  colleftdr  df  the  cuf- 
toms ;  except  by  fuppofing  that  the  provifion  for  the  latter  arofc 
out  of,  and  followed  the  enactment  of  the  firft  a£l,  which  had 
before  placed  the  property  faved  in  the  hands  of  the  coIle£^or, 
for  the  benefit  of  all  thofe  whofe  fervice§  it  compelled,  and  ef 
thofc  who  were  employed  by  them.     And  therefore  t  take  it, 
that  when  the  firft  aft  pafTed,  the  legiflature  looked  only  to  the 
perfons  between  whom  the  contraft  for  falvage  was  to  be  made, 
namely,  the  owners  on  the  one  hand,  and  the  public  of&cers  and 
thofe  employed  by  them  on  the  other;  it  therefore  provided 
only  for  the  compenfation  of  the  latter,  and  for  the  means  of  ad- 
jufting  that  compefifatlon  in  cafe  of  difpute.   » And  the  fecortd  a€t 
was  only  intended  fo  enlarge  the  ptovilions  of  the  firft,  by  pro- 
viding the  fame  remedy  for  volunteers  afting  in  the  falvage  with-       [  75  1 
out  ahy  authority,  as  had  been  before  provided  for  thofe  whbfe 
erviees  were  cibmpelllid,  anflothtrs  employed  uftdtr  them  J  but 
ftill  it  did  not  include  perfons  who  were  employed  by  the  ihtiftet  or 
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1^06.        owners  iJiemfelves.  It  fccras,  however,  from  the  diflFercnt  word-» 

■  ing  of  the  aft  of  Geo,  2.  (though  I  have  not  fufficiently  confidet- 

RARING       gj  j^  vfith  that  view,  nor  is  it  neccflary  for  the  prefent  purpofe) 

Day,        ^s  *f  i^  meant  to  empower  the  ofEc<!rs  therein  named  to  aifemble 

and  give  aflliftance  to  the  vefTel  in  didrefs  without  being  called 

upon  by  the  parties  intereftcd  (<j).     I  concur  entirely  with  what 

my  Lord  has  faid  refpefting  the  ncceffity  of  fome  Icpiflativc  pro- 

yifion  to  meet  cafes  like  the  prefent.     It  often  fignifies  little  to 

the  owners  whether  their  property  be  loft  by  wreck,  or  by  the 

plunder  of  the  falvors  whom  they  employ.     I  think,  therefore, 

that  perfons  of  this  defcription,  though  employed  by  the  owners 

in  the  falvage,  fliould  only  be  entitled  to  fuch  remuneration  as  the 

magiflrates,  Sec.  {hall  think  proper;  perhaps  not  conclufiv^yji 

but  with  the  liberty  in  certain  cafes  to  refer  their  claims  to  the 

Court  of  admiralty,  or  to  the  courts  of  law. 

Le  Blanc  J.  The  plaintiffs  cannot  maintain  this  aftion  be- 
caufe  they  did  not  proceed  under  the  aft  of  parliament  in  pro- 
f  7^  3  curing  the  falvage  to  he  made ;  and  therefore  the  tribunal  re- 
forted  to  for  the  purpofe  of  fettling  the  amount  of  it  had  not  com- 
petent authority  to  form  the  judgment  which  they  pronounced. 
The  legiflature  in  the  ftatute  of  Anne  did  not  contemplate  the 
cafe  of  a  mafter  or  owner  employing  his  own  agent  in  the  fal- 
vage i  not  fort  feeing  that  cafes  would  arifc  in  modern  times 
^herein  merchants  would  require  as  much  proteftion  from 
agents  employed  by  themfelves  as  from  others.  All  the  provi- 
(ions  of  the  aft  look  only  to  perfons  employed  in  the  falvage 
through  the  medium  of  the  public  officers.  The  property  faved 
is  placed  in  the  cuftody  of  the  colleftor  of  the  cuftoms  for  the 
benefit  of  thofe  afting  under  him  *,  aud  in  cafe  of  difagreement 
the  magill rates  are  to  be  named  by  him  and  the  owners ;  con- 
iidering  thofe  as  the  only  parties  interefted.  In  this  cafe  the 
officers  took  upon  themfelves  no  part  of  the  falvage,  except  fa 
far  as  was  neceflary  to  fecurc  the  duties  due  to  the  crown.  Some 
of  them  continued,  indeed,  on  board  while  the  cargo  was  un- 


/ 


(a)  The  6th  fe^lion  of  the  ft.  26  Geo.  3.  f.  19.  empowering  the 
ynagiftratCo,  &c.  nearefl  to  the  place  where  any  ihip,  ^c;  fhall  be 
iranded,  forthwith  to  give  public  notice  of  a  meeting  of  the  officers 
.  therein  named,  who  are  required  ta  give  aid  in  execution  of  this  and 
the  former  ad,  and  to' em  ploy  proper  perfons  .for  the  faving  of  (hips  in 
difkrefs,  &c.  omits  the  words  *^  upon  application  ipade  to  them,  or 
any  of  them,  by  or  on  the  behalf  of  any  commander  or  chief  officer  of 
any  fhip,  &c.  in  danger  of  being  ilrandcd,"  &c.  which  are  to  be  found 
IB  the  corrcfponding  daufe  of  the  Aatute  of  Ji9ne^ 

ladin^^ 
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lading,  and  others  faw  the  goods  landed  and  warehoufed  ;  but         1806. 

that  was  in  the  ordinary  exercife  of  their  offici^il  duty,  to  pre- 

vent  any  of  the  goods  being  run  on  (horc  clandcftinely.     But  all        a^aln/l 

the   falvors  were   paid  by  the  defendant  as  the  agent  for  the         JDay. 

owners.     The  cafe,  therefore,  is  not  within  the  ftatute  o{  Anne. 

Then  the  a£l  of  Gee,  2.  was  for  the  encouragement  of  perfons 

who  happening  to  find  (hips  deferted  at  fea,  or  goods  caft  on 

fliore,  fliould  brin;;  them  into  port,  and   place  them  in  fafe  cuf- 

tody,  though  not  employed  by   any  perfon  fo   to  do :  and    it 

provides   for   them   the   fame  reafonable   fatisfaclioii  as  under 

the  former  ftatute,  to  be  adjufted,in  cafe  of  difagreement  about 

the  quantum^in  like  manner  as  the  falvage  is  to  beadjufted  and 

paid  by  virtue  of  that  ftatute.     Now  it  might  be  a  doubt  whe-  ' 

ther  that  meant,  that  in  cafe  of  difagreement  it  (hould  be  fettled       L   77  J 

through   the  medium   of  the  fame  litigaut  parties  as  under  the 

former  ftatute,  namely  hy  the  colleHor  of  the  cufloms  on  the  one  fide, 

and  the  owners   on  the  other ,  or  by   the  owners  on   the  one 

fide,  and  the  party  who  had  volunteered  his  fervices  to  fave  the 

wreck  on  the  other  fide :  fuch  volunteers,  within  the  ftatute  of 

Geo.   2.  not  having   been  employed  under  the  authority  of  the 

colle£lor  or  other  public  officers,  as  the  falvors  provided    for 

by  the  ftatute  of  Antie^  and  therefore  having  a  diftin£l  intereft  of 

their  own  jand  the  difagreement  to  be  adjufted  being  between 

thofe  volunteers  and  the  owners  ;  and  not,  as  under  the  former 

ftatute,  between  the  latter  and  the  colleftor  of  the  cuftoms. 

However,  it  is  not  neceffary  at  prefent  to  give  any  opinion  on 

that  point :  it  is  fufficient  to  fay,  that  at  any  rate  this  is  no   a 

cafe  within  either  of  the  ftatutes. 

A  nonfuit  to  be  entered* 


The  KiKG   aiainji  The  Inhabitants  of  Castell      J?'"^t/d 


Careinion. 


'yWO  juftices,  by  an  order,  removed  Gainor  Price^  the  wife  The  party  in- 

^    of  Oioen  Price,  (therein  ftated  to  have  been  conviftcd  of  ^^[^^^^^  j^^j. 

felony,  and  committed  to  Cardigan  gaol,)  and  their  children,  by  mony,  who  " 

was  ohjedted 
to  on  account  of  having  been  convi  Aed  for  felony,  and  his  imprifonment  being  un- 
expired,  i«  entitled  to  infifton  proof  of  fugh  conviction  by  the  record,  though  ad. 
pitt(4  by  th^  witnefs  bimfelf. 


namC| 
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^ ^^*"^*  ^^^^  Merysttiuth,  in  the  cduftty  ©f  CdrJtgtin,  fo  Cafle/l 

The  KiHo     ^''^'''''^"*  ^"  *^«  county  of  MoHigtnfiefy :   againft  which  otdcl- 
/i^/i/////       *^  ^^^*^r  appealed  -,  and  on  hearing  of  the  appeal  at  the  fcffionfe 
The  Inhabi-   it  was  propofcd  by  the  rcfpondcAts  to  cXaitiine  the  faid  Oweh 
cTsTELL     ^''''^^  ^^^^  ^^^^""^  V^ckM  in  court  in  the  Cuflody  of  the  gaoler,) 
Careinion.    ^^  P''^^^  ^^^^  ^^  J^ad  gained  a  fettlcment  in  the  appellant*s  parifti 
[  78  ]       by  renting  a  tenement  of  the  annuiil  value  of  10/.  and  rfcCding 
on  part  thereof,  in  the  faid  parifti,  for  mote  than  40  days.     It 
appeared  by  the  evidence  of  O^eH  PHce,  and  alfo  of  the  gaoler, 
that  Owen  Price  was  at  the  preceding  great  feffions  at  Cardigan 
on  the  26th  of  Marcb  1806,  cotivifted  of  grand  latcCny;  tut 
the  record  of fuch  conviBion  was  not  produced  on  the  trial  of  th6 
appeal  nor  a  copy  thereof ;    ahd  that  on  fuch  cohvldKon  h* 
prayed  the  benefit  of  the  ftatute,  and  the  fame  was  allowed  to 
him.     And   that  the   court  of  great  ffcffions  ordferfed  him,  for 
his  faid  offence,  to  be  kept  and  detained  in  the  cortknon  gaol  of 
the  faid  county  for   12  calendar  months.    The  feffibns  were 
thereupon  of  opinion,  that  by  reafon  of  thfc  faid  cortvlQion,  and 
lictil  the  expiration  of  his  imprifohmeiit,  Oni)eh  Price  ^as  not  1 
competent   witnefs,   and  refufed   to  allow  the  rCfpondents  td 
examine  him  concerning  his  fettlemeht.     Tlie  refpoddents  thfen 
applied  to  the  court  to  refpite  the  further  hearing  of  the  ap- 
peal ;  whith  they  refufed  j  and  quaflied  the  order  of  rerhoval, 
fubje£t  to  the  '^pinion  of  B.  k.  on  the  foregoing  ftatement. 

Abbot  and  Peah^  in  fupport  of  the  order  of  feffions,  faid,  that 
the  queflion  in  this  cafe  was  not  whether  the  witnefs  wcr6 
bound  to  have  anfwcrc4  the  qucdion,  as  to  his  own  convi£lion  \ 
but  whether  it  were  not  competent  to  him,  no  objection  being 
made  by  himfelf,  to  admit  the  fafl:  of  his  convidionj  cfpccially 
in  a  cafe  afFe£ling  his  own  fettlement. 

Lord  Ellenborough  C.  J.  We  mutt  take  it  upon  this  cafe, 
that  the  evidence  was  objefted  to  at  the  feffions  by  the  party 
C  79  3  interefted  in  repelling  it,  and  there  cannot  be  the  lead  doubt  that 
the  objediion  was  well  founded.  The  fevidcnfce  went  to  tiStOc 
the  rights  of  third  perfonS,  riiititly  the  litigant  pariflies  ;  for  the 
pauper  himfelf  is  n6  party  to  the  caufe  in  court.  Whether  of 
not  the  witnefs  were  conVifted  of  the  felony  would  d^pear  by 
the  record  ;  and  it  cannot  be  ferioUfly  argued  that  ft  reeoM  ^Ati 
be  proved  by  the  admiffion  of  any  witnefs.  He  may  have  mif- 
taken  what  pafled  in  courti  and  may  have  been  ordered  on  his 
knees  for  a  mifdcmeanor :  This  can  only  be  lmow&  by  tbe  re* 

cord  1 
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f:ord :  and  ther^  is  Qp  authority  for  admitting  parol  evidencts  I806. 

of  iu  

Lawrfiicb  J.     The  books  are  uniform  in  requiring  the  pror  *^   .  ^^^ 

du^lxon  of  the  record  to  prove  a  witnefs  conviftcd  of  an  ofFencc.  The  Inhabi- 

1  Hawk.  cb.  46.  f,  20.     3  Com,  Dig,  Evidence^  280.     5  Com.  tants  of 

Dig.  Teftmoi^ne,  <\6.     £ui/.  N.  P.  2Q2.  Castell 

The  other  judges  concurruig, 

Order  of  Soflions  qua  Hied. 

Touchei  was  to  have  ai^ued  againft  iL 


[  80] 
Gale  and  Others  azainji  Rhed..  Tucfday, 

^     ^  Nov,  2Sth. 

rpHIS  was  an  a£tiQh  of  covenant,  brought  by  the  three  plaintiffs  By  indenture 

^    againft  their  late  partner  Reed^  for  breaches  of  a  covenant  ^^^^'^^"  -^• 

contained  in  an  indenture^  confirming  and  carrying  into  further  6\,diffolvintr 

tf^fk  a  prior  indenture  made  between  them  for  the  diflToIution  theirpartner- 

bf  Aeir  partncrlhip  j  and  which  indenture,  made  the  ^ift  of  ^-^P'^sropr- 

*'  makers,  j1, 

and  B.  cove- 
tipnted  to  allow  C  during  his  life,  is.  6n  fetcry  cwt.  of  cordage  which  iheyjhould  make  on 
\bt  recwtime'hdatian  if  Q.  for  any  of  his  founds  and  connexions,  and  '■juhofe  debts  Jhould 
turn  out  to  be  good  :  and  that  A,  and  B,  fhould  ftand  the  rifk  of  fuch  debts  incurred, 
hnt  Jhould  not  be  compelled  to  furnt/h  goods  to  any  of  C.'/  connexions  whom  they  Jhould 
he  /tfikeliited  to  tmjl*  Aod  C»  covenanted  not  to  carry  on  the  buRnefs  of  a  rope-maker 
dunng  his  life  (except  on  government  contradts)  ;  and  that  aJl  debts  contraAed  or 
to  be  contraAed  in  his  or  their  names  purfuant  to  the  indenture,  (hould  be  the  ex- 
clufive  property  of  A,  and  B,  ;  and  that  C.  fhould,  during  his  life,  exclujiv^ly  employ 
A.  and  B%i  and  no  other  perfbn,  to  make  nil  the  cordage  ordered  of  him,  by  or  for  his 
friends  and  connexions,  w  the  ttrms  afortfaid^  ^XiA  Jhould  not  employ  any  other  perfon 
to  make  any  cordage  on  any  pretence  wbatfoever.     Held 

I  ft.  That  thb  covenant  by  C,  to  employ  A,  and  B.  exclufively  to  make  cordage 
for  his  friends)  and  nbt  to  employ  any  other,  &c.  A.  and  B.  not  being  obliged  to 
work  for  aHy  otfher  than  fuch  as  they  Chofe  to  truft,  was  not  illegal  and  void  as 
being  in  reftraint  of  trade  without  adequate  confideration  ;  for  the  whole  indenture 
mull  be  conftrued  togetlier,  according  to  the  apparent  leafonable  intent  of  the  par- 
ties ;  and  the  general  objeA  bting  only  to  appropriate  to  A,  and  B,  fo  much  of 
C*^  private  thide  as  th^  chofe  to  gi'^t  hid  friends  credit  for,  fo  much  only  was 
coveaanted  to  be  transferred,  and  C,  was  ftill  at  liberty  to  work  for  any  of  his  friends 
who  were  refufed  to  be  trufted  by  A,  and  B, :  by  which  conflruftion  the  reftraint 
on  C.  was  only  co-^extenfiw,  as  in  reafon  it  could  only  be  intended  to  be,  with  the 
benefit  to  A,  and  B,  \  and  theneforb  the  reftraint  on  C.  could  be  no  prejudice  to 
public  trade. 

2-  That  breaches  afifigned  generally  aera,-nft  C,  for  having  made  cordage  for  divers 
ferfuHi  other  than  for  jno^^^^nment,  and  for  employing  other  perfons  than  A.  and  B. 
to  make  cordage  for  his  friends^  &c.  were  well  afTigned ;  though  nO  particular 
perfons  were  named,  nor  the  quantities  or  kinds  of  <;ordage  mentioned,  &c. ;  fuch 
fa£b  lying  mOre  particularly  within  C.'s  krK)wIedge. 

January 
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1 806.        January  \  804,  whereupon  the  breaches  are^affigned,  is  as  follows* 

"  Whereas  the  faid  parties  have  further  agreed  to  confirm  the 

^^^^.       laid  deed  of  the  loth  of  January  inftant,  fo  far  as*  it  relates  to  the 

Reed,        difTolution  of  their  faid  copartnerfhip,  and  the  mutual  relcafes 

therein  contained  \  and  in  all  other  refpefls  to  declare  the  faid 

\  deed  of  the  10th  of  January  inflant,  void,  and  of  no  cfFeft : 

and  they  have  alfo  mutually  agreed  to  enter  into  fuch  covenants 
^  refpedlively  as  are  heremafter  exprefled  and  contained  :   Now 

this  indenture  witnefTcth  that,  in  purfuancc  and  performance  of 
the  fail!  agreement,  they,  the  faid  E,  Gale  the  elder,  E.  Gale  the 
r  81  1  younger,  and  J.  Gale^  and  the  faid  S,  Reed  have  mutually  dif- 
folved,  and  by  thcfe  prefcnts  do  diflblve  their  Lid  copartnerfhip, 
and  do  declare  that  the  fame  fliall  from  henceforth  ceafc  and 
determine  to  all  intents  and  purpofcs  whatfoever.  And  this  in- 
denture further  witneffeth,  that  in  further  performance  of  the 
faid  agreement,  the  plaintiffs^  for  themfclves,  their  heirs,  execu- 
tors, 8cc.  covenant  with  the  defendant,  his  executors,  &c.  that 
they  the  plaintiffs,  (hall,  ^r^w  time  to  time  and  at  all  times  here ^ 
ofter^  during  the  natural  life  of  the  defendant,  pay,  and  allow  to 
him  and  his  afTigns  2x.  on  every  lOO  weight  of  cordage,  which, 
from  the  14th  of  December  laft,  (hail  appear  to  have  been  made 
by  them  the  plaintiffs,  on  the  recommendation  of  the  defendant^  and 
delivered  to  any  perfon  or  pcrfons  whomfoever,  who  arc  or  may 
be  of  the  number  of  his  particular  friends  and  connexions^  and 
%vhofe  dthts  pall  turn  out  to  be  good.  And  further,  that  they,  the 
plaintiffs,  (hall  bear  all  loffes  which  may  happen  by  means  of 
any  of  the  debts  which  may  be  contracted  with  any  of  the  faid 
perfons,  the  particular  friends  .and  connexions  of  the  defendant : 
provided  that  nothing  herein  contained  (hall  extend  to  the  re- 
moving the  liability  of  the  defendant  as  an  owner  of  any  (hip 
which  may  be  fupplied  nvith  cordage  or  other  things  by  the  plain- 
tiffs to  pay  their  bills  for  the  fame,  or  to  the  compelling  the  plain- 
tiffs to  furni(h  any  cordage  or  other  goods  to  any  connexions  of 
the  defendant,  whom  they  (hall  be  dijinclined  to  truft  or  give  credit 
to.  And  the  defendant  doth  hereby  for  himfelf,  his  heirs, 
executors,  &c.  covenant  with  the  plaintiffs,  their  executors,  &c,  in 
manner  following,  viz.  That  he,  the  defendant,  (hall  not  in  his 
hfc-time  carry  on  the  bufincfs  of  a  rope-maker,  or  make  cordage 
for  any  perfon  or  perfons  whomfoever  {except  pny  contrail  which 
C  8a  ]  the  defendant  may  hereafter  enter  into  to  make  cordage,  new  or 
old,  or  any  other  articles,  for  government,  or  any  pnblic  board, 

and 
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and  which  he  (hall  have  free  liberty,  from  time  to  time,  to  cXc-        1806. 

cute  and  complete.)     And  the  defenddnt  dorh  further  covenant        

with  the  plaihtifFs,  that  all  the  debts  dtte^  and  to  become  due^  for  t^^\ 

cordage  or  other  things  fold  or  to  be  foUl,  whether  in  the  firm  of        Re edv 
Gale  J  Reedi  and  Gales ;   E.  Gale  and  Company  5  or  in  the  nama 
of  the  defendant,  purfuant  to  any  engagements  contained  in  any 
preceding  contraft  or  covenant  entered  into  between  them  the  faid 
parties  hereto  purfuant  to  the  terms  of  this  prefent  indenture, 
are  and  (hall  be  the  exclufive  property  of  the  plaintiffs^  their  exe- 
cutors,   &c.     And    that    the    defendant,    his    executors,    &c. 
(hall  not  at  any  time  or  times  hereafter,  willingly  do  or  fufFer 
any  aft  or  thing  to  hinder  or  diClurb  the  plaintiffs,  their  execu- 
tors, &c.  in  obtaining  the  faid  debts,  or  any  of  them.     But  in  cafe 
any  of  fuch  debts  (hall  at  any  time  or  times  hereafter  be  received 
by  the  defendant,  he  (hall  immediately  on  fuch  receipt,  from 
time  to  time,  pay  over  the  fame  to'  the  plaintiffs,  their  executors, 
&c.  without  any  deduftion  whatfoever.     And  further  that  the 
plaintiffs  (hall,  and  lawfully  may,  ufe  and  keep  pofTefTion  of  the 
rope-walk  belonging  to  the  defendarit,  fituate  at  Kin^  DavicTs 
Fort  aforefaid,  with  the  fixtures,   utenfils,  and  appurtenances 
thereunto  belonging,  until  the  31ft  of -M"dy  now  next  enfuing,  with- 
out any  hindrance  or^  interruption  from  or  by  the  defendant, 
his  executors,  &c.     Andiaftly  that  the  defendant  (hall,  during 
his  life,  continue  to  employ  exclufwely  the  plaintiffs,  to  make  all 
the  cordage  which  may  be  ordered  of  him  by  or  for  the  particular 
friends  and  connexions  of  the  defendant  on  the  terms  aforefaid^  and 
fiall  not  employ  any  other  perfon  or  perfons  whomfoever  to  make  any 
other  cordage^  or  any  part  thereof,  under  any  pretence  whatfoever.       r  go  i 
The  breaches  a(rigned  were,  i  ft.  That  after  the  making  of  the 
indenture  the  defendant  carried  on  die  bufinefs  of  a  rope-maker, 
and  made  cordage  for  divers  and,  very  many  perfons  other  than  by 
virtue  of  any  contra^  which  the  defendant  had  entered  into  after 
the  making  of  the  faid  indenture^  to  make  cordage  y  ^c.  for  government^ 
contrary  to  his  covenant.     And  2dly,  That  the  defendant,  after 
tlie  making  of  the  indenture,  did  not  nor  would  (though  often 
required)  employ  the  plaintiffs  to  make  all  or  any  part  of  the  faid  lafl" 
mentioned  cordage  according  to  the  indenture ^  but  ncglefked  fo  to 
do,  and  employed  divers  other  perfons  to  make  the  faid  lad-men- 
tioned .cordage ;  although  the  plaintiffs  were  ready  and  willing 
to  make  the  fame  on  the  terms  in  the  indenture  mentioned  ;  con- 
trary to  the  faid  indenture,  &c.     To  the  declaration  affigning 
thcfc  breaches,  in  making  cordage  for  ethers^  and  employing  others 

to 
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iSo^f       to  i|iak€  GQrdag9,  the  defendant,  after  enroUtng  the  indenture  at 
-    -  -         l^rgc,  demurred  to  the  firft  breach  *>  affigniiig  for  caufe,  <♦  that 
^^.^^       the  plaintiffs  had  not  (hewn  or  difdofed  any,  and  what  parti*. 
Re5d.       ^uUr  perfon  or  perfons  for  whom  tl^  defendant  made  cordage, 
or  any  and  vAxzt  particuiar  qi4antUits  or  kinds  of  cordage  the  de- 
fendant did  fo  make  for  them  }  nor  in  wbai  manmr  ox  by  ^bat 
a£is  he  carried  on  the  faid  bufinefs  of  a  rope-maker,  as  is  al-^ 
ledged  in  that  breach  of  covenant.     And  he  demurred  alfo  to 
the  fecond  breach  \  af&gning  for  caufe,  that  the  plaintiffs  have 
pot  (hewn  or  difclofed  by  'uihat  particular  friends  and  conn^saxms 
the  quantities  of  cordage  mentioned  in  that  breach  were  ordered  \ 
or  (hc>^n  or  difclofed  any  and  what  partiadar  quantities  or  kinds  o£ 
cordage  were  fo  ordered  by  them,  or  any  and  what  particular 
C  84  ]     perfons -wtxt  employed  by  the  defendant  to  make  fuch  cordage. 
Concluding  >^ith  the  general  allegations  of  tnfufficiency. 

This  cafe  wa$  argued  in  Trinity  term  laft  by  Holroydy  in  fup- 
port  of  the  demurrf.r,  and  Lawes  contra.     The  qneftions  turned^ 
3(t,  on  the  con(lru£lion  of  the  particular  cdvenants,  whether 
illegal  and  void,  as  being  in  particular  reftraint  of  trade,  without 
•     i^dequate  con(ideration ;  2dly,  upon  the  general  manner  of  Ailig«- 
Ing  the  breaches.     The  general  queftion  has  been  difcuffed  fo 
oftc^n  and  fo  piuch  at  large  in  odier  reported  cafes;  and  the 
Court,  in  giving  judgment,  went  fo  fu'ly  into  the  application  of 
the  general  princi)pLe  to  the  particular  covenants  in  queftion, 
that  it  is  unneceiiary  to  repeat  the  arguments.    The  cafes  cited 
on  the  general  principle  were  Mitchdl  v.  Reynolds^  i  Br.  Wms. 
i&i.  which  coUe^s  all  the  aotecedent  authorities,   and   Mr. 
(^^/s  notes  fupplies  others.     Garrick  v.  Barry^  cited  in  Shubrick 
v.  Salmondf  3  Burr.  1639.     Cbeftmm  v.  Rainbyt   2  Sira^  739. 
QUrke  V.   Comer,  Rep.  temp.  Hardw.  53.     7  Mod.  230.  aod 
Davis  V.   Majon,  5  Term  Rep.   ir8.    (and  vi.  Bunn  v.  Gr^, 
4  En/If  190.)     And  in  refpe£l  to  the  fpecial  caufes  of  demurred 
were  cited  FAnfon  v.  Stuart,  i  Term  Rep.  748.     Farrow  v. 
Chevalier^  I  Salk.  139.  and  Bartm  v.  Webb,  8  Term  Rep.  459. 
The  cafe  ftood  over  for  confideration  till  this  term,  when 

Lord  Ellbmborough  C.  J.  deUvered  the  opinion  of  the 
Court.  After  dating  the  pleadings  as  above — It  has  been  con- 
tended, on  the  part  of  the  defendant,  that  the  covenant  on 
which  the  breaches  have  been  afligned  is  void,  as  being  a  con* 
^  tradl  made  in  particular  reflraint  of  trade,  without  adequate  confix 
C  8S  J  deration  to  the  party  reftrained ;  upon  the  authority  of  Mitchell  v. 
Reynolds^  1  P.  Wms.  X 8 1,  and  other  cafes.    And  alfo  that  the 

breachci 
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bseacbe^  aie  ill  aQigqed  in  point  of   form^  Inafinuch  a&  the        1806, 
**  di%ft^4  Qfh^r  p&nfim^*  qlkged  to  have  been  employed  to  niako         ' 
cqrda4^  foT  th^  defe»^d?int,  (a^  conqplained  of  in  thofe  brcach<;s,)        ^^.^"l 
arc  geficr^Uy  fi  defcribed,  without  mentioning  theni  particularly        Ree^. 
bj  thw  Qajii(:8«  or  dating  the  kinds  and  qqjsntitics  of  cordage   , 
niadcj  ^^.ji  as  the  defendant's  counfel  contended  ought  to  havo 
b^en  done.     As  to  this  objeftion  of  form,  and  which  is  the 
caufe  fpecially  afligned  for  demurrer,  the  aufwer  given  to  it  by 
the   plaintiff's  counfel,  viz.  that  as  the  facts  alleged  in  thefe 
breaches  lie  more  properly  in  the  knowledge  of.  the  defendant^ 
who  mu(l  be  prefumed  conufant  of  his  own  dealings,  than  o( 
the  plaintiffs;^  there  was  no  occadon  to  (late  them  with  more 
particularity ;  is  in  our  opinion  a   fudicient  anfwer  in  point  pf  ' 
law.     What  is  laid  down  to  this  elK;£l  in  Robt.  Brfid/haiu^s  cafe, 
9  Co.  <Ji.  and  Cxo.  Jac.  304.  and  in  feveral  later  cafes,  which 
arc  all  cojledled  in  the  cafe  of  Barton  v.  Webbe^  8  Term  Rcj[u 
459,  and  in  a  note  of  my  brother  Williams  to  the  cafe  of  Lord 
Arlingtori  v.  ^eyricke^  2  Sand.  411.  has  fettled  the  law  on  th;^ 
point ;  \xk  oppofuion  to  the  cafe  pf  J^qnes  v.  WilHains^  DougL  2i4t 
which  b^S  been  overruled  in  the  two  late  cafes  of  Shum  v.Farring' 
ton,   I  Bof,  £5*  Pul-  640.  and  Barton  v.  Webbe,  8  Term  Rep.  455. 
Laying  therefore  this  objcftipn  of  form  out  of  the  cafe,  it 
remai^is  to  be  conGdered,  whether  the  covenant  in  queftion  b^ 
void,  upon  the  ground  already  mentioned,  viz.  "  as  being  4 
particular  reftraint  of  trade,  without  adequate  couftderationJ'     The 
objeft  and  intention  of  the  parties  to  this  indenture  appears  tp 
have  l^een  to   devolve  upon  and  exclufively  to  appropriate  to 
the  Gales,  tlie   plaintiffs,  all  the  beneficial  private  trade  pf  the 
defendant  in  this   bufinefs  of   rope-making  5    leaving  him  at       [  86  1 
liberty  to  make  and  execute  on  his  own  account  fuch  contrafls 
for  cordage  as  he  had  made  or  might  enter  into  with  governr 
ment  or  any  of  the  public  boards.     The  indenture  uniformly  con- 
lemplates  this  private  trade  as  a  trade  carried  on  upon  credit 
only.     The  only  compenfation  which  the  indenture  provides 
for  the  defendant,  as  the  confideration  for  his  reftraint,  and 
for  the  benefit  to  be.  derived  to  the  plaintiffs  in  this  refpeft,  is 
a  payment  and  allowance  of  2/.  on  every  hundred  weight  of 
cordage,  which,  from  the  j  4th  of  December  preceding  (hould 
appear  to  have  been  made  by  the  plaintiffs  on  the  recommenda- 
tion of  the  defendant,  and  dtlivered  to  the  order  of  his  parti- 
cular 
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1 806.        cular  friends  and  connexions,  and  whofi  debts  Jhould  turti  out  h 

be  good:  The  plaintifFs  agreeing  to  bear  all  lofies  which   might 

^^\        happen  by  means  of  any  of  the  debts  which  might  be  contrafled 

Reed.  ^'*^^  ^"7  °^  thefe  particular  friends  and  connexions  of  the  de- 
fendant. But,  as  the  plaintifFs  were  fubjecled  to  this  eventual 
lofs  by  bad  debts^  it  was  reafonable  that  they  (hoiild  be  al- 
lowed to  cxercife  their  own*  difcrtlion  as  to  the  perfons  to 
whom  they  fhould  give  credit.  It  is  therefore  accordingly 
provided  by  the  indenture,  "  that  nothing  therein  con- 
«*  tained  ftiould  extend,  or  be  conflrucd  to  extend,  to  the 
**  compelling  the  faid  plaintiffs  to  furnifti  any  cordage  or  other 
<*  goods  to  any  connexions  of 'the  defendant  whom  they  might 
«*  be  difinclined  to  truft  or  give  credit  to."  The  trade  there- 
fore which  the  indenture  contemplates  the  plaintiffs  as  exclu- 
Cvely  occupying  is  the  furniftiing  of  cordage  for  fuch  of  the 
defendant's  cuftomers  and  friends  as  the  plaintiffs  fliould  choofe 
to  truil :  And  the  reflraint  on  one  Gde  meant  to  be  enforced 
(hould  in  reafon  be  co-ex  ten  five  only  with  the  benefits  meant  to 

[  87  ]  be  enjoyed  on  the  other.  And  as  the  carrying  t^ie  reftraint  fur- 
ther would  be  arbitrary  and  ufelefs  as  between  thefe  parties,  a 
conftruflion  which  would  have  that  effcft  muft  be  reluftantly 
refortcd  to,  and  not  adopted  at  all  if  the  general  fcope  of  the 
whole  indenture  will  allow  a  different  fenfe  to  be  put  upon  the 
words  of  any  particular  covenant.  'ITie  indenture  does  not 
in  any  part  of  it  fuppofe  or  advert  to  any  cafe  of  furnifliing 
cordage,  &c.  to  any  connexions  of  the  defendant,  but  upon  truft 
or  credit.  It  then  provides  that  debts  to  become  due  for  cord- 
age,  &c.  fold  in  the  joint  names  of  them  all,  purfuant  to  the 
terms  of  that  indenture,  (hould  be  the  exclufive  property  of  the 
plaintiffs :  That  the  defendant  (hould  do  no  aft  to  hinder  or 
didurb  the  plaintiffs  in  obtaining  ihtfaid  debts:  but  in  cafe 
any  of  fuch  debts  (hould  be  received  by  him,  that  he  (hould  pay 
them  over  to  the  plaintiffs.  After  thefe  provifions  follows  the 
covenant  upon  which  the  immediate  quedion  arifcs.  **  And 
■<  laftly,  that  he,  the  faid  defendant,  (hall  and  will,  during  the 
**  term  of  his  natural  life,  continue  to  employ  exclufively  the  faid 
«*  plaintiffs  to  make  all  the  cordage  which  may  be  ordered  of  him 
«  by  or  for  the  particular  friends  or  connexions  of  the  faid 
<«  defendant,  on  the  terms  aforefaid :  and  (hall  not,  nor  will  cm-» 
^  ploy  any  other  perfon  or  perfons  whomfoever  to  make  a^y 

"  other 
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«*  other    cordage,    or   any   part<^ihefeof, '  under  any  prefence        1806. 
««  whatfocver."     The  covenan!t*i&,  it  will  be  obferved",  to  em-        " 
ploy  the  plaintiffs  excluftvely  tStfiake  the  cordage  whiclv  may  be       asalnjl 
ordered  «<  on  the  terms  aforef^id^    nhcfe  latter  v^QxJiS  incorpo-  '      REBOy 
rate  in  this  covenant,  by  refinF<^ce,  all  the  atitcccdcntprovirions 
of  the  indenture  containig^^hcifnnd.  upon  which  this  exclu- 
fivc  employment  was  tor'be  -given  to  the  plaintiff^./  What  then 
arc  thofe  terms  ?  principalfy  thcfe :  the  alloWancfe  of  ax.  per       C  88  ] 
cwt.  to  the   defendant  upon  goods  furniftied  on  his  recom- 
mendation, where  the>d«bts  turned  out  good ;  and  a  liberty  td 
the  plaintiffs  to  refufe  ihe  orders  of  perfons  they  (hould  be  dif- 
incllned  to  truft.     As^hefe  refufcd  orders  could  of  courfe  pro- 
duce no  good  debts  tp  the  plaintiffs,  they  could  not  of  courfe 
produce  any  fund  for  the    allowance  erf  a/,  per  cwt.  to  the 
defendant,  which  wiis  to  arifc  only  out  of  debts  turning  out  tcJ 
he  good.     Tliey  were  therefore  orders  not  within   iheitope  of 
the  exi  ft/five  employment  ftipulated  for,  and  to  which  the  ftipu- 
lated  compenfation  could  not  apply;  and  which,  after  being  fo 
refufed  by  the  plaintiffs,  might  therefore  be  executed  by  the 
defendant;  he  being  reftrained  only  as  to  cordage,  &c.  ordered 
on  the  terms  afdrefaid,  of  which  terms  'the  payment  of  2s,  per 
cwt.  out  6f  good  debts  was  the  mod  important  and  material. 
Suppqfing  the  former  part  of  this  covenant  to  be,  for  the  rca- 
fons  given,  properly  narrowed  by  the  terms  of  dealing  to  which 
it  refers,  it  will  hardly  be  contended  that  the  more  general 
words  to  be  found  in  the  latter  pirt  of  the  fame  covenant  fliall 
not  be  retrained  and  qualified  by  the  fame  context.     The  wordft 
arc,  "  and  fliall  not  nor  will  employ  any  other  perfon  or  pcr- 
*«  fons  whomfoever  to  make  any  other  cordage,  or  any  part 
««  thereof,    under    any   pretence    whatfoevei.*'      To  conftruc 
them  according  to  the  (IriA  letter  would  impofe  a  reftraint 
Vrithout  compenfation  to  the  party  redrained,  and  to  the  pofli^ 
ble  prejudice  of  the  public.     Whereas  to  ccJnftrue  them  with 
reference  to  the  immediately  antecedent  words  cjf  the  covenant 
in  queftion,  and  to  the  true  fcope  and  objcd  of  the  whole  in- 
denture, renders '  the  fenfe  uniform  and  confident  throughouf^ 
*makes  the  compenfation  and  redraint  commenfurate  with  each 
other,  and  obviates  the  poflible.  inconvenience"  both  public  and       [  89  3 
private,  which  might  refult  from  a  different  cohdru£lion.     And 
this  mode  of  condru£iion  is  agreeable  to  the  received  rules  and 
fiiaxims,  as  well  as  to  the  authorities  of  law :  for  as  is  faid  ia 
Pleivd.  18.,  «« The  fcope  and  end  of  every  matter  is  principally 
V0L.VIIL  F  '    «to 
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i8o6«       '<  to  be  confidered  $  and  if  the  fcope  and  end  of  the  matter  be 

'  •*  fatisficd,  then  is  the  matter  itfelf  and  the  intent  thereof  alfo 

^ahU!       "  accompliflied."    So  Lord  Hoiart,  275.,  «  The  hw  being  to 
Reed*       **  judge  of  an  aft,  deed,  or  bargain,  confiding  of  divers  parts, 
<'  containing  the  will  and  intent  of  the  parties,  all  tending  to 
•«  one  end,  doth  judge  of  the  whole,  and  gires  every  part  his 
<<  office  to  make  up  that  intent,  and  doth  not  break  the  words 
<<  in  pieces."     And  accordingly  in  many  cafes  the  mod  general 
words  in  a  deed  have  been  holden  to  be  narrowed  and  reftrained 
by  the  apparent  objeft  and  intent  of  the  parties,  as  coUefted 
from  other  parts  of  the  fame  deed.    Thus  in  Brougiton  v.  Con- 
nvay^  Moor,  58;  in  debt  upon  obligation  with  thb  condition, 
that  whereas  the  defendant  had  fold  to  the  plaintiflF  a  leafe  for 
years  of  the  manor  of  5,  he  would  not  do  nor  bad  done  any  zGt 
to  didurb  the  plaintiff's  pofTeflion  of  it;  htd  that  the  plaintiff 
fhould  hold  and  enjoy  this  peaceably,  without  the  didurbance 
of  the  defendant,  or  any  other  perfon ;  it  was  holden  by  all  the 
judices  that  the  defendant  was  not  bound  by  the  words  of  the 
condition  to  warrant  peaceable  pofieflion  to  the  vendee,  but 
only  againd  afts  done  or  to  be  done  by  himfelf ;  and  that  all 
the  fequel  of  the  condition  which  comes  after  the  word  hut  (hall 
be  referred  to  the  antecedent  part  of  the  condition,  and  ex^ 
pounded  and  extended  in  like  manner  \  that  is  to  fay,  that  he 
(hall  enjoy ,  it  without  didurbance  of  any  perfon  or  perfons  by 
any  aft  hy  him  done  or  to  be  done.     So  the  cafe  cited  in  Shep. 
(  90  3       Touch.  169,  as  determined  by  Bridgman  Judice;  if  one  make  a 
leafe  for  years  of  a  manor,  and  covenant  that  the  lefTee  fhali 
make  edates  for  life  or  years,  and  that  they  fhall  be  good ;  in 
this  cafe  it  feems  this  covenant  ftiall  not  be  taken  to  enable  the 
ledee  to  make  edates  for  a  longer  time  than  his  edate  will 
bean      Feeling  ourfelves  therefore  warranted,  by   thefe  and 
other  authorities  of  the  law,   in  narro\i^ing,  according  to  the 
intention  of  the  deed,  the  general  words  of  the  redriftive  co- 
venant to  thofe  cafes  of  redraint  only  in  which  the  party  re- 
drained  can  have  the  dipulated  benefit  for  his  redraint  \  and 
the  party,  in  whofe  favor  the  redraint  is  created,  (hall  choofe 
to  avail  himfcIf  of  the  redraint  impofed  upon  the  other;  the 
covenant  in  que  (lion  will  dand  clear  of  the  objeftion  made  to 
it}  as  being  a  particular  redraint  of  trade  without  adequate  con- 
fideration ;  and  that  objeftion  being  removed  out  of  the  way* 
(as  for  the  reafbiis  above  dated  we  think  it  is,)  the  plaintiff  is 
entitled  Co  judgment. 
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Do£  on  the  Demife  of  Harris   agdinjl  GREAtHED     Tue/Jay, 

and  Others;  -^«^-  ^jtb. 

npHIS  was  an  ejcftment  brought  by  the  leflbr  of  the  flaintifF,  One  having 
-*•    as  heir  at  law  of  E.  Greathei,  Efq.  on  demifes  laid'fub-  purqhafedof 
fequcnt  td  E.  OJs  death  }  and  at  the  ti-ial  before  Le  Blanc  J.  at  ^^^  certain^ 
Wincbefter  in  1 805,  a  verdift  was  found  for  two  of  the  dc-  lands  of  and 
fendants  who  wpre  in  pofleffion  of  leafehold  cftates  only,  and  '^J^J^ampreJIon 
for  the.  plaintiff  againft   the  other  defendants,  fubject  to  the  Qf^^rfetani 
opinion  of  the  Court  on  the  following  cafe.  Hanu^  and 

The  leflbr  of  the  plaintiff  is  lieir  at  law' to  Mr.  Greathed^  who  having  fettled 
died  feifed  in  fee  of  the  premifes  on  the  i8th  of  January  1803.  o^hf^^^ffj^*^ 
Mr.  Greathed  on  the  13th  of  OBober  1790  purchafed  of  Lord  outof  hi» 

tnanor  of 
Jfampreftgn^  in  the  county  of  Dorfet^  and  all  other  his  lands,  &c.'  in  Hamprejlon  afore* 
faid»  which  be  bought  of  A.\  and  having  afterwards  purchafed  of  other  perfons  other 
lands  in  Hampreflon  in  Hants^  (which  were  near  to  another  eiiate  of  his  called 
Uddens  in  Dorfet i)  by  his  will,  reciting  and  confirming  the.  fcitlement^  devifed  to 
truilees,  "  the  said  manor,  3c c.  and  other  hereditamenti  of  and  in  Hamprejlon 
*'  AFoaESAis,  and  all  other  the  manors,  lands,  farms,  &c.  and  other  hereditaments 
•*  in  or  near  Uddent  aforefaid,  or  elfewhere  in  the  f aid  county  of  Dorfet ^^  to  trutteeg 
for  different  ufes :  amongft  others,  giving  his  wife  an  additional  rent-charge,  payable 
put  of  **  the  manors  and  hereditaments  in  the  f aid  county  of  Dorfet :''  and  as  to  all 
and  fingular  "  ihefaid  manors  and  other  hereditaments  in  the  faid  county  of  Dorfet ^ 
**  with  their  appurtenances,  &c.  charged  as  aforefaid,**  he  devifed  the  fame  to  the 
ftrft  and  other  Ions  of  his  body,  remainder  to  his  daughters,  in  ftridl  fettlement  ; 
and  if  all  but  one  of  his  daughters  died  without  ifTue,  ''  then  as  to  the  entirety 
<•  of  they2ii^  manors  and  other  hereditaments,"  to  the  daughters  of  his  remaining 
daughter  in  tail,  &c.  ;  remainder  to  the  leflbr  of  the  plaintiff,  his  nepheiuy  and 
heir  at  law,  remainder  to  his  ftfns  and  daughters  in  ilrid  fettlement,  remainders 
over  to  other  junior  nephews  iu  like  manner:  with  power  to  the  tru(lees  to  raife 
money  on  the  fccurity  •*  of  the  manors  and  other  hereditaments  in  the  fa'id  county 
•*  of  Dorfet'^*  and  alfo  to  fell  the  devifed  lands,  except  fuch  as  were  fituate  at  Uddens^ 
or  Hamprejlon  aforefaid^  and  to  purchafe  other  lands  in  it%*iuithin  the  faid  manor 
of  Hamprefton,  in  the  faid  county  of  Dorfet,"  &c.  The  devifor,  by  a  fubfequent 
codicil,  m  which  he  fpeaks  of  the  prior  devifc  of  his  Dorfetjhire  ejiate^  revoked  the 
devife  to  the  leffor  of  the  plaintiff.  Held  that  the  Hamprejton  lands  lying  in  Hantt^ 
and  not  purchafed  of  A.,  though  Jttvated  within  and  furrounded  by  the  general  ambit 
of  Dorfetjhire^  and  alfo  near  Uddens^  and  holden  together  withy  and  at  part  of  a 
Dorfet(hire/ann,  did  hot  pafs  by  the  will ;  which  was  confined  in  exprels  terms  to 
the  manor  and  lands  in  Hamprjlouy  purchafed  of  A,  (by  force  of  the  words  "  said 
manor,  5cc.  and  hereditaments  aforesaid,"  referring  to  the  recital  of  the  fettle-* 
meat,)  or  which  lay  in  the  county  of  Dorfet  (by  the  addition  of  the  latter  words  ; 
which  would  not  have  been  neceflary  if  the  devifor  had  meant  to  pafs  all  his  lands 
near  Uddens^  in  whatever  county  fituateo).  For  though  when  a  thing  is  artainly 
expreffed  at  firft,  the  addition  of  another  certain  d«fcription  may  be  rejeded  as  fu« 
perfluous ;  yet  it  is  otherwife  where  the  thing  at  firit  defcribed  is  uocertain ;  at 
bere,  lauds,  &c  near  Uddent, 

F  %  Arundel^ 
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1 806.        Arundel^  who  by  bargain  and  falc  of  that  date  conveyed,  thi 

manor  or  hrdjhip  of  Hamprejlorty   in  the  fevered  counties  of  Dorfet 

Harris'    ^fid Southampton f  with  its  rights,  royalties,  members,  and  appur- 

againji       tenances,  and  the  advowfon  of  the  rcftory  of  Hampreflon^  and 

Greathed.  all  glebe  lands,  tithes,  8cc. ;  and  all  the  mcffuagcs,  farms,  lands, 

tenements,  cottages,  rents,  and  hereditaments  of  him.  Lord 
Arundel^  ftuate  lying  and  being  within  or  ari/ing  out  of  or  from  tht 
manor ^  parifb^  hamlet^  place y  precinEl^  or  territory  of  Hampre/lon 
aforefaidi  with  their  and  every  of  their  appurtenances,  to  the 
ufe  of  Mr.  Greathed  in  fee.  And  by  indentures  of  leafe  and 
releafe  of  the  i6th  and  V7th  of  OHober  1795,  being  a  fettle- 
ment  made  before  his  marriage  with  Jane  Gloverj  Mr.  Greathed 
conveyed  "  all  that  the  manor  or  lordlhip  of  Hampre/lon  in  the 
•*  county  of  Dorfet,  and  all  other  his  mefluages  or  tenements, 
**  farms,  lands,  and  hereditaments  in  Hampre/lon  aforefaid  which 
«*  were  lately  purchafed  by  him  from  Lord  Arundel  and  conveyed 
•*  by  Lord  Arundel  to  him  in  fee,  with  their  rights,  members, 
•*  and  appurtenances,  and  the  reverfion,  &c.  unto  M.  Raper 
**  and  W^  W.  Bird  and  their  heirs,  for  fecuring  (inter  alia)  a 
«*  yearly  rent  charge  for  his  intended  wife  ;"  and  a  term  of  99 
years  was  alfo  limited  to  the  truftces  for  that  purpofe.  ITie 
premifes  recovered  by  the  verdlfi  are  about  120  acres,  fituate 
in  the  hamlet  of  Longham  within  that  part  of  the  manor  and 
pari/b  of  Hampre/lon  which  lies  in  Hampfiire*  The  parifli  and 
manor  of  Hampre/lon  are  co-extcnfive,  and  lie  within  the 
general  boundary  of  the  county  of  Dorfet,  about  2  miles  dif- 
tant  from  the  general  boundary  of  Hampfbire,  Mr.  Greats 
hed'z  edates  in  Dorfet  and  Hants  jexceed  4000  acres,  of  which 
the  Uddens  eftate  contains  500  a.  5  waftes  in  Hampre/lon 
21 10  a.;  farm  lands  in  Hamprejlon  in  the  county  oi  Dorfet 
about "  1 270  a. ;  the  lands  recovered  by  the  verdift  as  in  Hamp- 
IC  93  3  fi^^^  about  I2ca.  Other  perfons  have  freehold  lands  in 
Hampre/lon  in  Dorfetfhire,  which  amount  to  about  200  acres : 
and  other  perfons  have  alfo  fome  freehold  lands  in  Hampre/lon 
in  Hampfhire.  The  annual  value  of  the  lands  recovered  by  the 
vcrdift  is  about  150/.  The  rental  of  Mr.  Greathed*%  eftate  in 
Hamprejlonj  including  the  lands  recovered,  is  about  1 200/.  per 
annum.     The  Hampfbire  lands  recovered  by  the  verdi£l  lie  in 

.  -  -  fmall  fcattcred  pieces,  many  of  them  furrounded  entirely  by 

lands  in.  the  county  of  Dorfet,  and  all  of  them  lying  within  the 
general  boundary  of  that  county^    The  other  Hdmpfhire  lands 

above- 
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aixiTe-mentioned  (i.e.  of  other  perfons)  are  fimilarly  fituated^        x8o6. 
The  lands  recovered  were  not  purchafcd  by  Mr.  Greathed  of  ~ 

Lord  Arundel^  but  of  different  perfonSy  prior  to  the  date  of  his       Harris' 
will,  (except  in  the  inflance  of  certain  lands  which  were  pur-        againfi 
chafed  with   the  manor  and  farm  of  Hi/ham  lands,  and  of  a  Gr.eathei>, 
houfe  called  Be//e  Vue ;  and  this  purchafe  was  completed  before 
the  making  of  thelaft  codicil  hereinafter  dated  :)  and  they  prin-i 
cipally  confift  of  certain  parts  of  four  eftates  c?\\^di  Redmans^ 
MitcbeUy  Fr$uds^  and  Lynes^  or  Haywards^  lying  as  before  de- 
fcribed  in  the  county  of  Hants  :  the  other  part  thereof  lying  \^ 
Dorfet.     About  40  acres  of  the  premifes  are  common   field 
arable- land.     The  clofes  called  StirtSy  part  of  the  lands  reco- 
vered, confift  of  about  13  acres,  are  fituate  in  Hampjhirey  and 
are  parcel  of  a  manor  and  farm  called  Hilham  lands,  containing 
about  X 14  acres,  and  lying  (with  the  exception  of  Sttrts)  in  the 
county  of  Dorfet.     Both  before  and  fince  Mr.  Greathed*^  pur- 
chafe Stirts  have  been  let  and  occupied  with  Hilham  lands  farm. 
The  reft  of  thefe  lands,  when  bought  by  Mr.  Greathed  at  dif- 
ferent times,  were  in  the  hands  of  different  occupiers  \  and  as 
their  feveral  interefts  determined  he  laid  them  in  fuch  parcels 
as  he  thought  convenient  to  different  farms   of  his  own  in       [  94  3  ^ 
Darfetjbire*     Mr.  Greathed  knew   diftinQly  that  the  lands  re- 
covered were  in  Hampjbire.     In  a  leafe  granted  by  him  to  John 
Parmiter  of  Hamprefton  farm  the  parcels  are  thus  defcribed,  all 
that  farm  called  Hamprejlon  farm^  Jttuate   at  Hamprejlon   in  the 
county  of  Dorfetf  arid  parcel  of  the /aid  manor  of  Hampre/hn^  now 
in  the  occupatioij  of  him  the  faid  E,  Greathed^  confiding  of  the 
particulars   therein  enumerated,    amongft  which  are    between 
7  and  8  acres  of  meadow  land,  part  of  Redmans,  and  part  of  the 
premifes  recovered,  and  which  had  been  thrown  to  that  farm  by 
the  teftator.     One  only  of  his  tenants,  J  jB,,  one  of  the  de- 
fendants, had  more  Hampjljire  than  DorfetJJjire  land.     The  tefta- 
t'>r  was  feifed  in  fee  of  the  manor  and  farm  of  Udd^ns  where  he 
refided,  which  is  in  Thrfdfbire,  in  the  parifli  of  Chalbury^  im- 
mediately adjoining   the  northern  Boundary  of  the  piriOi  and 
manor   of  HamprrJ^on,    and  about    3    miles   diftant   from   the 
remoteft  part  of  the  premifes  recovered.     Hamwood,  part  of 
the  premifes  recovered,  is  divided  from  Uddens  farm  only  by  a 
rivulet  and  a  lane.     Mr.  Greathed  by  his  will  dated  the   20th 
February  1 796,  reciting  that  by  indentures  of  leafe  and  releafe 
of  the  i6th  and  17th  OSfober.  ^195%  being  .a  fettlement  made 

F  3  before 
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|8o6.       before  the  marriage  with  Jane  his  then  vi^e,  he  had  tonvcyed 

—■*        his  manor  of  Hamprefion  in  the  county  rf  Dorfet^  and  his  mcf- 

Hare^"^     fuagcs  and  tenements,  farms,  lands  and  hereditaments  in  Harn^ 

againjt       freflon  aforefaidy  with  their  and  every  of  their  rights^  members^ 

G&SATUED.   and  appurtenances,  xvbicb  fend  mamr  and  other  hereditamcntf 

were  tben  lately  purckafed  by  him  from  Lord  Arundel^  unto  JIf  , 
Raper  and  W.  W.  Bird  and  their  heirs,  for  fecuring  a  yearly 
rent  charge  for  his  wife,  with  the  uf^al  powers  of  diftrefsi  ^c. 
and  alfo  by  a  term  of  5)9  years,  &c.  ratified  and  confirmed  the 
t  95  3  f^^^  ^^"^  charge,  powers,  &c.  and  term  of  5^  years;  and  then 
derifed  as  follows :  <'  I  give  and  devife  unto  W.  Wilherfurct 
*<  and  W,  W'  Bird  and  their  heirs  the  /aid  manor  or  lordfliips 
^  mefluages  or  tenements,  and  other  hereditaments  of  and  in 
f<  Hampreftom  afore/aid^  and  ail  and  (Jngular  other  the  manors  or 
« lordihips,  &c.  mefluages,  lands,  tenements,  farms,  and  other 
f<  hereditaments  fituate,  lying  and  being  in  or  near  Uddens  afore^ 
^^faidy  or  elfevjbere  in  the  faid  county  ofDorfet^  and  all  and  fingu-r 
f f  lar  the  manors  or  lordihips,  lands,  Sec.  fituate  in  the  county 
<<  of  Lincoln^  of  which  I  or  any  perfons  in  truft  for  me  am  or 
'<  are  fcifed  or  entitled  to  for  any  eftate,  &c.  (freehold  or  copy- 
f  hold)  in  poficffion,  reverfion,  remainder,  or  expe{iancy»  with 
f  <  their  and  every  of  their  rights,  members,  and  appurtenances  } 
f'  to  hold  the  faid  manors,  ^c.  and  ail  and  Angular  other  the 
<<  premlfes  hereby  devifed,  or  exprefled  or  intended  fo  to  be^ 
f<  with  their  appurtenances  (but  as  to  the  faid  manor  and  other 
<<  hereditaments  of  and  in  Hamprefion  aforefaid^  fubje£l  and 
<<  charged  as  herein-before  is  mentioned)  unto  the  faid  W. 
<'  Wdberforce  and  W.  W.  Bird,  their  heirs  and  aflign^  to  and 
<'  for  the  ufes  and  truils,  &c.  and  fubje£k  to  the  powers.  See* 
f <  hereinafter  exprefled ;  viz.  as  to  all  and  Cngular  the  manors 
<<  or  lordihips,  mefluages,  lands,  tenemen^Si  ^nd  hereditaments 
f <  in  the  county  ofJOorfet,  to  the  ufe,  intent  and  purpofe  that  tnj 
^  ^<  wife  may  during  her  life  and  widowhood,  and  the  minority 
f<  of  any  fon  y^o  under  my  will  may  for  the  tii^e  being  be 
V  entitled  to  the  faid  manors  and  other  hereditaments  in  tioi 
^' /aid  county  ofDor/ei,  or  any  part  or  (hare  thereof,  occupy  the 
f*  manfion-houfe  at  Uddens  aforefaid,  and  the  gardens,  &c. 
<<  belonging  thereto,  and  all  the  land  or  ground  adjoining  to  or 
r  0$  1  ^*  "^^^  ^^  fame,  as  occupied  by  me  as  tf  farm  or  otherwife^ 
'  '  '  f <  and  that  no  rent  or  other  conCderation  whatfocver  Ihall  be 
<<  payable  by  her  for  the  iiwe  i  ud  tbit  all  taxes  and  repairs 
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<<  for  keeping  the  faid  houfe,  8cc.  and  grounds  in  the  fame  (late        1806^ 

**  in  which  I  (hall  leave  the  fame  (hall  be  paid  out  of  the  rents        

«  and  profits  of  my  faid  Dorfctjbire  ^ates ;  and  that  during    "^^^^^j"" 
•«  fuch  minority  I  dircft  that  my  wife  Ihall  during  her  widow-       a^ainjl 
^  hood  receive  the  rents^  ifTueSj  and  profits  of  all  my  faid  efiates  GaEAXHta; 
««  in  the  faid  county  <f  Dorfet^  and  thereout  pay  the  taxes,  repairs* 
*',  and  expences  aforefaid ;  in  the  next  place  (hall  pay  on  account 
*'  of  the  child  fo  entitled  to  my  faid  manors  and  other  heredita- 
''  ments  fuch  annual  fum  for  maintenance  as  (he  (hall  think  fit^ 
'<  and  apply  the  furplut  of  the  faid  rents,  iflues  and  profits  as 
*<  herein   mentioned."      The  teftator  then  goes  on,    that  in 
default  of  iflue  of  the  faid  teftator  (which  happened  to  be  the 
cafe)  he  gave  his  wife  in  addition  to  the  yearly  rent  charge  of 
400/.  provided  for  her  by  the  before  recited  indentures  the 
annual  fum  of  aooA  to  be  charged  upon  and  payable  out  of  all 
and  fingular  the  manors  and  other  hereditaments  in  the  faid 
county  of  Dorfet*    And  as  to  all  and  fingular  the  faid  manors  and 
other  hereditaments  in  the  faid  county  ofDorfety  with  their  rights^ 
members,  and  appurtenants,  fubje£l  and  charged  as  btfore 
mentioned,  he  devifed  the  fame  to  the  ufe  of  the  firft  and  other 
fons  of  his  body  for  life,  with  divers  remainders  over  in  favor 
of  his  own  iflfue ;  which  never  took  zS^Oi  \  the  teftator  dying, 
without  ever  having  any  ifiue  ;  ^remainder,  if  all  but  one  of  his 
daughters  die  without  iffue,  then  as  to  the  intirety  of  the  faid 
manors  and  other  hereditaments^  to  the  daughters  of  his  remain* 
ing  daughter  as  tenants  in  comAion  in  tail ;  remainder  tp  his 
nephew  J.  Greathed  Harris^  (the  lefTor  of  the  plaiiitiiF,)  for 
life ;  and  fo  on  to  his  fons  and  daughters  In  fixvBt  fettlement ;      C  97  3 
remainder  to  His  nephews  George  Edward  and  Thomas  Herbert 
Harris,  and  his  niece  Mary  Harris^  the  younger  brothers  and 
fiiler  of  the  faid  J,  G.  Harris,  and  their  fon3  and  daughters 
fuccefiively  in  ftrifl  fettlement  \  remainder  to  the  faid  W.  1V^ 
Bird  in  fee.     Power  was  given  to  the  truftees  to  raife  money  on 
the  fecurity  of  the  manors  and  other  hereditaments  fituate  in  the 
faid  county  of  Dorfet  therein-before  mentioned  to  be  thereby 
devifed ;  and  the  fame  was  direfled  to  be  invefted  in  the  pur- 
chafe  of  lands  of  inheritance  to  be  fitu.^.te  in  the  county  of  Dorfet, 
or  of  copyhotld  lands  convenient  to  be  held  therewith  or  with 
the  lands  thereby  devifed,     Leaflng  and  jointuring  powers  were 
alfo  given  to  the  feveral  takers  for  life  of  thefe  prcmifes,  which 
ibc  teftator  fometimes  defcribed  as  his  manors  or  hereditaments 

F  4  in 
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1806.         in  the  fazd^  county  of  Dcrftt^  and  fomctimcs  as  his  Dorfdjbtre 
51?^/^.     Then  followed  a  power  to  the  truftecs,  at  the  rcqucft 

Ha     ^'     ^^  ^^  party  entitled,  to   fell   any  part  of  the  hereditaments 

agawfi        thereby  devifed  or  intended   fo  to  be  (except  fuch  of  the  faid 

Greathed.    hereditaments  as  were  fituated  at  UdiUnS'OT  Hnmprejlon  afore- 

faid)  or  either  of  them,)  and  to  purchafe  other  lands  and  here- 
ditaments in  fee  fimple  in  poflcflfion,  to  be  Hcuate  fomewhere 
Within  the  faid  manor  of  Hamprejion  in  the  faid  county  of  Dorfetf 
or  of  coovhold  or  leafe!  cM  lands  convenient  to  he  held  theretpith 
or  Hvith  the  lands  purcha/ed.  The  teftator  by  a  codicil  dated  the 
2d  of  June  1 797  declared  that  if  there  fhould  be  a  failure  of 
iflue  of  his  body  during  the  widowhood  of  his  wife,  he  devifed 
all  and  lingular  the  eflates  devifed  by,  or  which  (hould  be  pur-< 
chafed  under  the  truds  of,  his  will  to  his  wife  during  her  widow- 
hood :  and  after  making  fome  other  alterations  in  his  will,  not 
aife&ing  the  prefent  queflion,  he  in  other  refpefts  ratified  the 

r  08  1  fame.  He  alfo  re-publi(hed,  ratified,  and  confirmed  his  will 
by  two  other  codicils  dated  refpeftivcly  the  i7th  Septemher  1 797 
and  loxh  April  1802.  The  teilator  by  another  codicil,  dated 
15th  May  18029  gave  feveral  annuities  to  perfons  therein  men- 
tioned, which  he  charged  upon  his  Dorfetfbire  ejlate  ;  and  then 
revoked  all  the  devifes,  &c.  in  his  will  in  favour  of  his  nephew* 
-  J.  G.  Harrisj  the  leflbr  of  the  plaintiff,  or  his  ifTue  ;  and  devifed 
to  his  nephew  Edivard  Harris^  in  fee,  the  eflates  in  the  county 
of  Lincoln^  devifed  by  his .  will  to  J.  G.  Harris,  in  fee,  but 
fubjeft  and  without  prejudice  to  the  ufes  and  trufts  which,  by 
his  will,  or  by  his  codicil  of  tlie  ad  June  1797,  preceded  tlie 
devife  to  his  faid  nephew  J.  G.  Harris,  in  fee.  The  teftator 
then  devifed  all  his  lands  in  the  county  of  Lincoln,  which  he 
purchafed  fince  he  Cgncd  his  will  to  his  wife  for  her  widowhood^ 
and  after  her  deceafe  to  EdwaPd  Harris,  in  fee.  The  teftator 
then  declared  that  the  eftates,  trufts,  and  powers,  by  his  will, 
devifed  in  his  Dcrfetfhire  eftate  to  or  in  favour  of  his  nephew 
Edward  Harris,  and  his  ifluc,  (hould  precede  the  eftates,  trufts, 
and  powers,  by  his  will  devifed  in  that  eftate  in  favour  of  hi* 
nephew  George  Harris,  apd  his  iflue  ;  and  he  devifed  the  fame 
eftate  accordingly  ;  and  in  other  rcfptSs  confirmed  his  will. 
The  teftator,  by  another  codicil  of  17th  January  180J,  ratified 
T^ni  confirmed  his  will  and  codicils,  fo  far  as  the  fame  were  not 
afFefled  by  fuch  codicil  of  the  1 7th  January^  which  made  no 
4ifpofition  niaterial  to  the  prefent  queftion.    The  above  will  and 

codicil^ 
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codicils  were  duly  executed  and  attcfted  to  pafs  real  cftates,         t8o6. 

The  teftator  died  on  tlie  day  before-mentioned,  kaving  Jane^        

his  now  widow,  furviving  him.     The  queftion  for  the  opinion  of      ^^      '"• 
the  Court  was,  whether  the  plaintiff  were  entitled  torecover?  if  he  ^  •  » 

were,  the  verdicl  was  to  (land  :  if  not,  a  nonfuit  to  be  entered.     Greathed. 

This  cafe  was  argued  in  Trinity  term  la  ft  by  Dampier  for  the       [  00  ] 
klTor'  of  the  pialntifF,  and   Cajhtrd  for   the  defendant.     The 
argument  turned  upon  this,  whether  or  not,  there  being  no  pro- 
bable rcafon  a  priori  to  prefume  that  the  dcvlfor  had  contem- 
plated any  dl(lin6tion  between  fuch  part  of  his  liamprcjlott  eUate 
as  lay  within  the  county  of  Hants ^  and  fuch  part  as  was  within 
the  county  of  Dorfety  the  words  of  the  will  were  capable  of 
including  the  former,  inafmuch  as  the  defcription  of  the  fubje£l: 
matter  of  the  devife  appeared  in  the  terms  of  it  to  be  confined 
to  \2XiA%  pur  chafed  of  Lord  Arundel  (which  the  premifes  in  qucf- 
tion  were  not)  or  to  lands  lying  in  the  county  of  Dorft,     For  the 
plaintiff,  the  (tri£^  grammatical  and  legal  meaning  of  the  yi'^ordsi 
the  frequent  recurrence  of  the  fame  defcription  ;  the  knowledge 
of  the  fa^  by  the  devifor  that  the  lands  in  qucftion  were  within 
the  county  of  Hants ;  and  the  necelfity  of  exprcfs  words  o^ 
neceffary  implication  to  pafs  an  eftate  to  another  in  diOierifon 
pf  an  heir  at  law  {a)\  were  principally  relied  on.     For  the  defen- 
dant were  urged  the  highly  probable  intent  of  the  devifor  (^), 
from  the  connexion  and  local  unity  of  the  premifes  in  difpute 
with  the  body  of  his  eftate  in  Dorfetjhire  ;  the  (ituation  of  them 
within  the  general  local  ambit  (r)  of  tKe  latter  county,  in  the 
legal  boundary  of  which  county  the  great  mafs  of  the  eftate  lay ; 
which  might  give  occafion  in  common  parlance  to  defignate  the 
whole  as  his  Dorfetfhire  eftate ;  circumftances  which,  though 
dehors  the  will,  might  be  taken  in  aid  to  difcover  his  intent  {d)  ;      [  loo  ] 
the  fufEcicnt  dcfignation  of  the  premifes  cither  as  "  heredita-- 
ments  of  and  in  Hamprefton    aforefaid^    or    as    near   JJddens^^ 
(which  is  a  diftinft  defcription  from  the  enfuing  words,  ",or 
clfewherc  in  the  county  of  Dorfet  {e) ;)"  being  in  part  divided 

(a)  Gardner  v.  Sheldon^  Faugh,  262.  and  Doe  v.  Chiidf  i  Neru 

Rep.s^5'         .  ' 

{h)  Moone  v.  Heafeman^  Willesi  141.  and  Roe  v.  Wickettf  ib.  309. 
(r)  Shep,  Touch.  87.  pL  3.  and  Lane  v.  Lord  Stanhope^  6  Term 

Rep.ssz. 

(d)  Doe  v.  CelHttJf  2  Term  Rep.  498. 
(f)  Atkins  V.  LongviUy  Cro.  Jac.  50. 

5  from 
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i8o6.       from  it  only  by  a  lane  and  rivnfeti  a  conftnt&km  which,  the 
words  admittu^  of  it,  ought  to  be  reccircd,  ut  res  magis  raleat 


Doe  dem.    fju^m  pereat ;  a  maxim  which  gOTcms  the  conftni£Hon  even  of 
axmmB       AtioAs  (a)^  and,  a  fortiori,  of  wills  ;  and  where  the  words  of  a 
G&EATHEo.  grant  arc  fufficiently  certain  in  themfelves,  words  of  additional 
erroneous  defcription  will  not  vitiate  the  former  [b) :  alfo  the 
frequent  republication  of  his  will  by  the  derifor,  after  new  pur- 
chafes  ;  which  fliewed  his  intent  not  to  die  inteftate  as  to  any 
part  of  his  property )  the  power  to  the  truftees  to  fell,  except 
in  Hamprefton^  and  to  purchafe  other  lands  there,  or  which  faty 
convenient  to  be  holdeu  therewith  \  and  laftly,  the  revocation 
'  of  the  firft  devife  to  the  heir  at  law. 

Curia  adr.  vult. 
Lord  Ellhkborough  C.  J.  now  delivered  the  opinion  of  the 
Coun. — The  point  to  be  decided  in  this  cafe  is,  whether  the  fe- 
vcral  lands,  of  which  the  teftator  was  feif<^d  at  the  time  of  his 
death,  and  which  lie  in  parts  of  Hampjbire^  furrounded  by  Dorfet^ 
Jblre^  and  were  occupied  with,  and  had  been  laid  to  lands  and 
farms  in  Dorfetjbire^  and  whidi  were  not  bought  of  IjotA  Arundel, 
pailed  by  Mr.  GreatheJ*s  will :  and  we  are  of  opinion,  that  they 
[  loi  3  did  not.  The  cafeftates  that  in  the  year  1795,  previous  tohismar- 
riagc  with  Jane  Glover^  his  intended  wife,  the  teftator  conveyed 
to  truftees  to  the  ufesof  his  marriage  fettlement,  certain  lands,  by 
the  defcription  of  **  All  that  the' manor  or  lordfliip  of  Hamfrefion^ 
'*  in  the  county  of  Dorfet^  (past  of  which  manor  lies  in  Hamp^ 
^^Jbire^)  and  all  other  his  mefluages  or  tenements,  farms,  lands, 
^  and  hereditaments,  of  him  .the  faid  Ed»  Greathed^  in  Hamprefian 
*<  aforefaid,  which  were  lately  purchafcd  by  him  from  H.  Lord 
^  Arundely  and  conveyed  by  the  fnid  /f.  Lord  Arundel  to  him 
<<  the  faid  Ed.  Greathed  and  hb  heirs."  And  that  the  teftator, 
having  by  his  will  dated  the  20th  of  March  1 796,  recited,  that 
by  the  faid  fettlement  he  had  conveyed  his  toxaox  oiHampreftout 
in  the  county  of  Dorfetj  and  his  mefiuages  or  tenements,  farms, 
lands,  and  hereditaments,  in  Hamprtfion  aforefaid  \  %vbich  manor 
and  other  hereditaments  were  then  lately  purcbafed  by  him  from  Lord 
Arundel^  to  M.  Raper^  and  U^.  W.  Bird,  to  the  ufcs  of  that  fet- 
tlement i  devifed  in  the  following  words,  upon  which  the  quef- 


i: 


'a)  Doe  V.  Pacihurfly  3  jftL  136. 

b)  'Plo^*d,  192.     Bro.  Mr.  Annuity  f  pl«  3.     GrafdSy  pi.  4.     Dy. 
%1.  a,  pi.  101.    Aad  Goodiitle  v.  Paui,  2  Burr.  1019.  and   i  Bloc* 


tion 
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tjon  turns.     "  1  give  and  dcvifc  unto  W.  Wilberforce^  and  W.  W.        1 806. 
«<  Bird^  and  their  heirs,  the  said  manor  and  lordfliip,  meffuages  or  J" 

«  tenemenrc,  and  other  hereditaments  of  and  in  Hamprejlon  afore--  Harris  ' 
^^faiJ^  and  all  and  ftigular  other  the  manor  or  lordfliips,  meiiuages^  ^gainfi 
•»  l?nds,  tenements,  farms^  and  other  hereditaments,  fituate,  lying,  GufiATHSD. 
ff  and  being  in  or  near  UJdens  aforefaid^  cr  tlfavhere  in  the  county  of 
**  D^rfi'f^  and  all  and  lingulalr  the  manors  or  lordftiips,  mef- 
^<  fuages,  lands,  tenements,  and  hereditaments,  fituate,  lying, 
«*  and  being  in  the  county  oiLincohi  of  which  I,  or  any  perfons 
«« in  truft  for  me,  an^  or  are  feifed/*  The  will  then  proceeds  to 
ftatc  the  ufes  to  which  the  truftees  were  to  be  fcifed  thus ;  viz.  C  'o^  3 
<<  As  to  all  and  fingular  the  manors  or  lordfhips,  mefTuages, 
<<  lands,  tenements,  and  hereditaments,  in  the  county  of  Dorfeti* 
to  certain  ufes,  not  neceiTary  to  repeat,  inafmuch  as  nothing  de- 
pends upon  them;  and  the  plaintiff,  in  confequsnce  of  the 
jCaW^bquent  codicils,  would  not  be  entitled  to  recover,  fuppofing 
the  lands  in  queftion  to  have  pafled  by  the  will  to  the  truftees, 
WMetforce  zqA  Bird.  Having  thus  (hortly  adverted  to  all  that 
is  ftated  in  this  cafe,  upon  which  the  queftion  between  the 
parties  is  t9  be  decided  \  for  a  great  deal  of  irrelevant  matter 
has  been  introduced  into  it ;  I  will  (tate  the  reafons  on  which 
our  opinion  is  founded ;  viz.  that  the  devife  is  confined  to  the 
hnds  boi^ht  of  Lord  Arundel^  or  lands  lying  in  the  county  of 
Dtnrftt.  By  the  iirft  part  of  the  devife,  the  teftator  having  recited 
the  fettjement,  on  his  intended  marriage,  of  the  manor  of  Ham" 
prejton^  and  other  lands  lately  bought  of  Lord  Arundel^  confines 
the  devife  to  what  he  had  fo  bought,  by  ufing  the  words  faid 
manor,  add  hereditaments  aforefaid :  and  if  we  were  to  hold 
that  this  devife  would  pafs  lands  not  bought  of  Lord  Arundtl, 
(and  thofe  in  queftion  were  not  bought  of  him,)  we  (hould  altev 
his  expreflions,  render  the  recital  ufelefs,  and  comprehend  that 
which  he  has  in  terms  excluded.  Thus  the  queftion  flands  on 
the  firft  part  of  the  devife.  The  latter  part  of  it  is  in  thefe 
terms;  <*  And  all  and  Angular  other  the  manors,  8cc.  and 
'*  other  hereditaments,  (ituate,  lying,  and  being  in  or  near 
*«  Uddens  aforefaid^  $r  elfwel^re^  in  the  county  of  DoRSEtV 
which  words,  we  think,  confine  die  devife  to  lands  in  Dor-- 
fit/hire :  for  had  the  teftator  meant,  that  all  his  lands  near 
\Jddens  ihould  pafs,  in  whatever  county  they  might  happen 
to  be  fituate,  it  would  have  been  fufficient  to  have  faid 
fiear  Uddcm  aforefaid;!  to  gfccftaio  wbicb  the  county  was  not     «-  ^^3  3 

neceffary : 
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3806.        neccflary :  and  the  natural  con{lru£lion  of  the  words,  **  or  clfc- 

T"         "  where  in  the  county  of  Dorfiti*  is  to  rcftrain  the  devife  to 

Harris  '     ^^"^S  in  Dorfet  s  as  if  the  cxpreffion  had  been,  all  other  lands  in 

againfi        the  county  of  Dorfet y  near  Uddens  aforefatd^  or  in  any  other  place  in 

G&EATHED*   that  county.     And  had  the  teflator,  according  to  the  argument 

for  the  defendant,  ufcd  the  words  near  Uddens^  as  dcfcrip- 
tive  of  the  lands  he  meant  to  devife,  without  regard  to  the 
county*  he  muft  have  meant  them  as  dcfcriptivc  of  fome 
lands,  which,  from  their  proximity. to  Uddens ^  might  be  diftin- 
guifticd  from  others  more  remote  *,  but  fuch  argument  is  not 
confident  with  the  defendant's  claim  to  all.  But  it  docs  not 
,  feem  to  us  that  the  teftator  contemplated  any  other  didinftton 

between  the  lands  he  meant  to  devife,  but  their  lying  in  the 
county  of  Dorfet  or  of  Lincoln.  In  thus  conftruing  the  will,  we 
fliall  give  it,  as  we  conceive,  its  natural  and  proper  fcnfe,  collcd- 
ing  the  intent  of  the  teftator  from  the  word*  he  has  ufed 
as  applied  to  the  fubjeft  matter;  without  travelling  into 
matters  collateral  and  foreign  to  the  will,  which  ought  not  to 
be.  And  in  putting  upon  it  the  conftruflion  we  have  done,  we 
.  guide  ourfelves  by  the  rules  we  find  laid  down  for  the  interpre- 
tation of  written  ihftruments.  In  Plowden^  191.  this  rule  is 
laid  down  ;  "  There  is  a  divcrfity  where  a  certainty  is  added 
to  a  thmg,  which  is  .uncertain,  and  where  to  a  thing  certain* 
For  if  I  releafe  all  my  right  in  all  my  lands  in  Dale^  which  I 
have  by  dcfcent  on  the  part  of  my  father-,"  and  I  have  lands 
by  dcfcent  on  the  part  of  my  mother,  but  no  lands  by  dcfcent 
pn  the  part  of  my  father  ;  there  the  releafe  Is  void.  But  if  the 
.releafe  had  been  of  Wbitacre  in  Dale^  which  I  have  by  defcent 
oh  the  part  of  my  father ;  and  I  had  it  not  by  defcent  on  the 

r  104  j  P^'^  ®^  '"y  '^t'^^^j  ^^^  otherwifc  \  yet  the  releafe  is  good:  for 
the  thing  was  certainly  exprejfed  by  the  firfi  words^  in  which  cafe 
the  addition  of  another  certainty  is  not  neceffary^  hut  fuperfluous^ 
Now  in  the  queftion  before  us,  in  the  latter  part  of  the  devife, 
there  is  no  fpecial  defcrrption  or  name  of  the  lands  dcvifed,  fo 
as  to  make  the  addition  of  fomething  to  afcertain  the  lands  not 
neceflary  but  fuperfluous :  and  if  they  may  have  that  tStOi  they 
ought  not  to  be  reje£ked.  And  even  in  cafes  where  you  give  a 
thing  a  proper  name,  Lord  Bacon  fays,  in  his  13th  Maxim,  that 
*<  the  falGty  of  addition  or  demon  ftration  doth  not  hurt;  yet 
neverthelefs  if  it  ftand  doubtful  upon  the  wordsj  whether  they 
import  a  falfe  reference  and  demoDftration^  or  whether  they  be 

words 
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words  of  rcftraint  that  limit  the  generality  of  the  former  name,        1806. 
the  law  will  not  intend  error  or  falfehood."     As  to  the  argu-        — ^^ — 
mcnt  founded  on  the  circumftance  of  the  lands  in  ^ueftion     ^^     "* 
being  in  parts  of  Ham^ire,  lying  within  the  general  boundary        againjt 
of  Dorfet;  the  anfwer  given  by  the  counfel  for  the  plaintiff,  we  Greathed,. 
think,  is  a  good  one,  namely,  that  where  lands  are  fpoken  of 
as  lying  in  a  county,  it  is  meant  that  they  are  a  part  of  that 
county.     For  thefc  reafons  we  arc  of  opinion  there  ihould  be 
judgment  for  the  plaintiff,  {a) 

[a)  Vide  Tuttejham  v.  Roberts^  Cro.  Jac*  2Z»  and  Norrh  and  Cam* 
piou's  cafe,  Dy.  292.  a. 


C  10?  1 
RiCKMAN  againji  Studwick.  S'^fS' 


V 


yPON  a  rule  nifi  for  difcharging  on  common  bail  the  de-  Volunteer 
fendant,  who  had  been  arretted  for  a  debt  under  30/.  the  J^nl^-fcr- 
queftion  was,  whether  a  drill  ferjeant  in  a  volunteer  corps,  being  tho„ A  c^Jj. 
fwom  and   receiving    conftant  pay,    as  defcribcd  in  the   ftat.  jed  to  the 
44  G^.  3.  r.  54.  /  20  &  21.  were  entitled  to  the  privilege  from  regulations  of 
arrcft  given  to  foldiers  in  the  regular  army  by  the  mutiny  a£l  ?  ^xf  f"^V"]j 
Bciuen^  in  fupport  of  the  rule,  contended  for  the  afiirmativc ;  and  punifh- 
becaufe  being  put  on  the  fame  footing,  and  fubjefted  by  the  nient  by  vo- 
21  a  feaion  of  the  firft- mentioned  adl  to  the  fame  trial  and  J^^rtlalT"*^ 
punifhmicnt,  it  muft  have  intended  to  give  hirti  the  fame  privi    cordine  to 
lege ;  which  confequence  Burrough  contra  denied  »  and  referred  the  (lat.  44 
to  the  23d  fec^ion)  which  exprefsly  fubjeifts  volunteer  corps,  in  ^^^'  3-  ^-  54- 
certain  cafes  only,  to  the  dtfcipline  and  proviGons  of  the  mutiny  piivileg^ 
^ft.  '  from  arreft 

And  of  this  letter  opinion  was  tHe  Court :  Lord  ElUnhorough  ^^^  ^^bts 
C.  J.  frying,  that  the  mutiny  aft  attached  only  on  perfons  en^  "^^^^  ^^'j  *• 
lified:  But  drill-fcrjcants,  &c.  in  volunteer  corps  arc,  by  the  aft  in  dicn. 
quedion,  only  fubjeft  to  the  regulations  of  the  mutiny  aft  fo 
far  as  relates  to  trial  and  punifliment  by  court  martials  com* 
pofwd  of  yeomanry  or  volunteer  officers,  for  the  purpofe  of  fe- 
curing  their  obedience  \   but  the  mutiny  aft  does  not  extend  to 
them  for  other  purpofes  than  thofe  there  mentioned* 

Rule  difcharged* 
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1 806. 


Nov.  26tlJ  Cathrow  againji  Hagg£]1. 


An  afSdaTit  '^PHE  affidavit  to  hold  the  defendant  to  bail  dated  that 
b^l'^onl^^  ^^   ^^^  **  ///**/^rf  /<>   the  plainttf  for  goodr  fold  and  deli-' 

flatincr  that  ^^^^  ^0  him  the  defendant^*  not  ftating  bf  the  plaintiff ;  upon 
thedetendant  which  a  rule  nifi  having  been  obtained  for  difcharging  the 
"was  "  tndeht'  defendant  out  of  cuftody  on  filing  common  bail,  for  the  infuf- 
plainti/for     ficicncy  of  the  affidavit. 

goods  fold  Walker  (hewed   caufe ;    and  faid  that  the  defendant  being 

aaddeliveredy  fwom  to  be  indebted  to  the  plaintiff  for  the  goods,  they  muft 
(not  laying  ^^^^  httn  fold  and  delivered  by  him  ;  and  he  diftinguiflied  this 
tifftohmnhe  ^o"^  Perks  v,  Severn  (a),  where  it  was  only  fwforn  that  the 
defendant,)"  defendant  Was  indebted  to  the  plaintifF^^  goods  fold  and  delivered^ 
is  infufiRcient.  „q^  faying  fold,  &c.  to  the  defendant^  and  therefore  they  might 

have  been  fumifhed  upon  the  credit  of  a  third  perfon. 

Lawes^  contra,  relied  on  the  cafe  mentioned ;  and  faid  that 
here  the  goods  may  have  been  fold  by  another^  and  the  debt 
aflftgned  to  the  plaintiff:  and  that,  as  no  affidavit  in  anfwer 
could  be  made,  the  affidavit  to  hold  to  bail  ought  to  be  pofitive, 
and  not  argumentative. 

The  Court,  thinking  the  objeftion  wel)  founded  for  the  reafon 
ilated,  made  the 

Rule  abfolute. 

(a)  7  Eaji,  194* 


[  107  3 
Nov.2^i\  The  Kino  againfi  Gibsok. 

A  defendant  n[^ HE  defendant  was  ind]£ied  at  the  feffions  for  an  aflault  by 
in  an  indidi-  ^j^^  name  of  Benjamin  Gibfon,  to  which  he  pleaded  a  mif- 

mifdemeanor  '^o®^^*  *"  ^^^  Chriftian  name,  that  it  was  Benoni,  and  not  Ben^ 
cannot  plead  jamin  /  and  iflue  being  taken  by  the  replication  on  that  fzCt^  ar 
over  to  the  ^y^^  ix\2\  a  verdiA  was  found  for  the^profecutor  i  and  the  indiA' 
^   Ua^in  ^^    ^^^^  being  removed  by  certiorari,  at  the  inftancc  of  the  pro- 

abatement 

for  a  mifnoner,  on  which  iifae  is  takco  and  found  againft  him. 

fccutor 
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fecutor  into  this  court,  a  rule  was  given  by  him  in  the  prcfent        1806. 
term  for  final  judgment,  and  the  defendant  fcrvcd  with  notice         — j- 
to  appear  and  receive  judgment :  whereupon  the  defendant  ob-     -^"^   -a^ 
tained  a  rulci   "upon  reading  the.  record  in  this  profecution,      Gibson, 
calling  on  the  profecutor  to  (hew  cnufe   why  the  defendant 
ihouUi  not  be  at  liberty  to  plead  mt  guilty  to  the  indi£lment/' 

Richardfon  {hewed  caufe,  and  contended  that  peremptory 
judgment  mult  be  given  upon  a  plea  in  abatement  in  mifde- 
meanor  found  againQ  the  defendant,  and  not  merely  a  judgment 
to  anfwer  over  to  the  ofl^nce.  The  diilindiion  is  between  mif<» 
demeanor  and  felony  :  in  the  latter  cafe,  if  a  plea  in  abatement 
be  found  againft  the  defendant,  he  Ihall  plead  over  to  the  felony^ 
but  this  is  a  privilege  allowed  only  in  favorem  vit^r,  and  does 
not  apply  to  cafes  where  life  is  not  in  jeopardy  (a).  In  (Irijl- 
nefs  indeed,  if  the  prifoner  plead  in  abatement,  he  fliall  at  the 
fame  time  plead  over  to  the  felony;  othtrwife,  the  profecutor  C  108  ] 
may  move  the  court  to  enforce  him  to  do  fo,  or  may  reje£l  the 
plea ;  though  if  it  be  received,  it  is  not  bad  on  demurrer  for 
want  of  pleading  oyer  to  the  felony  (i),j  nor  is  the  defendant 
concluded  by  fucli  omiilion ;  but  having  pleaded  both  pleas, 
they  fhall  be  tried  by  the  fame  inqueft,  which  is  to  pafs  on  the 
prifoner,  and  is  ready  at  the  bar  (r).  And  Hawkins  {d)  fays, 
that  in  thefe  refpe<!^s  an  appeal  or  indif^ment  of  felony  differs 
from  «*  appeals  of  mayhem  and  all  civil  a£lions  whatever,'*  (ex- 
cept alGzes  of  mortdanceflor,  Sec.)  where  "  if  .a  plea  in  abate- 
ment triable  by  the  country  be  found  againfl  the  defendant,  he 
(hall  not  be  fuffered  afterwards  to  plead  any  nqw  matter,  but 
final  judgment  (hall  be  given  againfl  him."  Now  as  the  only 
inflance  mentioned  of  pleading  over  is  in  cafe  of  felony,  it  is 
evident  that  he  meant  to  clafs  mifdemeanors  with  appeals  of  may- 
hem 2nd  civil  a£bion3 :  and  in  that  fenfe  mufl  be  underflood 
what  Hawkins  adds  in  the  fame  feftion,  **  Alfo  it  feems  agreed, 
that  in  all  other  aftions,  except  thofe  above-mentioned,  if  a 
defendant,  together  with  a  plea  in  abatement,  plead  alfo  a  plea 
in  bar,  or  the  general  ifTue,  he  waves  the  plea  in  abatement, 
and  the  plea  in  bar  or  general  iffue  only  (hall  l>e  tried.''  For 
which  he  cites  many  authorities  in  the  margin ;  amongft  others, 

(a)  2  HdU^  P.  C.  139.  cite*  22  Ed.  j^,  39.  b,  and  9  /T.  4.  i.  ^, 
(h)  Orbellw  llTard,  CartL  $6. 

(c)  2  Halfy  P.  C.  238,  9.     2  Hatvi.  P.  C.  eh,  lyf,  laS. 
(J)  Ibid,  and  vide  Find's  Lawy  385. 

Kirton 
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1 806.        Kirton  V.  Williams  and  others  (a),  where  in  an  appeal  of  mayhciri 

'  fuch  double  pleading  was  difallowed,  as  not  admitted  in  any  cafe 

The  ^'^^    but  where   life   was  in  jeopardy,  and  then  in   favorem  vitx* 

Gibson.      AnA^Vaivk'tns  refers  to  the  fame  law  in  other  paiTages  (i)»as 

[   109  3      applicable  to  pleas  in  abatement  to  indictments. 

Raine  and  LittledaUy  contri,  (in  anfwer  to  a  queftion  from 
the  Bench)  admitted  that  they  had  not  found  any  cxprcfs  ad^ 
judication  of  the  right  of  pleading  over  in  mifdemeanor  after  % 
plea  in  abatement  found  by  the  country  againft  the  defendant : 
but  they  fuid  that  there  was  no  adjudication  to  the  contrary, 
and  therefore,  in  the  abfence  of  all  exprefs  authority  upon  the 
fubjedl,  recourfe  muft  be  had  to   legal  analogy;  and  that  is 
fttonger  between  mifdemeanor  and  felony  than  between  mifdc 
meanor   and  civil  aftions.     The  appeal  of  mayhem,  though 
penal  in  its  confcquences,  is  in  its  form  a  mere  civil  pr09ccding  ; 
and  fo  Hawkins  evidently  confiders  it  when  he  fpeaks  in  the 
feftion    referred    to    (r),    of    "  appeals   of  mnyhcm   and    all 
ciher  civil  aliens  :**  but  the  form  of  proceeding  in  mifdemeanor 
is  the  fame  as  in  felony.     So  Hawkins  applies  the  rule  of  plead-> 
ing  over,  after  pleading  in  abatement,  to  all  felonies  generally, 
and  not  merely  to  thofe  which  are  capital ;  and  mifdemeanors 
trAniportable  arc  as  penal  as  clergyable  felo^iies.     The  original 
fource  of  the   diftinflion  in  favorem  vita  may  be  traced  to  the 
year-book,  aa  EJ.  4.  39.  h.,  which  is  quoted  by  X<ord  Hak^Jii 
others  for  this  purpofe  ;  and   reference  is  alfo  made  to  it  in 
Brockets  Abt\  {d).     Now  that  was  an  appeal  of  death  ;  and  the 
cxpreflion  of  in  favorem  vita  was  ufed  by  Fairfax  as  an  argu- 
ment for  the  pleading  over,  and  not  as  derived  from  any  prin- 
ciple of  the  common  law  limiting  its  application  to  cafes  of  life 
and  death.     And  as  it  is  admitted  that  in  adlze  of  mortdan- 
r  110  1      ccftor    (^),    novel   dilTeifin,  nufance,    and  juris  utrum,    fuch 
double  pleading  is  allowed,  there  is  no  reafon  why  the  fame 
privilege  {hould  not  extend  to  cafes  of  mifdemeanor ;  though 
for  what  reafon  does  not  appear,  it  does  not  extend  to  ajppeals 
of   mayhem.      And  they   referred  to   a   precedent  in    Trem, 
P.  C  J  88.     The  King  v.  The  Earl  of  Devon  \  wl)ich  was  an 
information  againft  the  Earl  for  challenging  Mr.  Culpepper  in 

[a)  Cro.  EIi%,  ^g^,     Noyf  ^J^,     And  Po/i6.  115. 
\  {b)  2  Hawk.  ch.  25./  12.  150.         (c)  2  Hawk.  eL  2$.  f.  138. 

(J)  £ro.  Mr.  Jppel.  pU  115.  (r)  I  Roll.  Mr\  273. 

th« 
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Ihe  King's  palace, and  affaulting  and  wounding  him  there;  to        i8o5. 
which  he  pleaded  his  privilege  as  a  peer  of  parliament  not  t6        ^""^ 
anfwer  foir  fuch  offence  in  any  other  than  the  Court  of  Parlia-  '^^ 

mcnt  during  its  fitting,  and  for  the  ufual  time  of  privilege^  Gib  son; 
u  c.  fof  40  days  after  prorogation :  and  becaufe  the  information 
was  exhibited  again  ft  him  within  the  40  days,  which  were  not 
then  paflTed,  he  pleaded  to  the  jurifdiQion.  To  this  there  was 
a  demurrer  5  and  tfic  Court  gave  judgment  againft  the  dcfcndanti 
to  plead  over  to  the  information. 

Lord  Ellenborough  C.  J.     The  general  principle  of  the 
common  law  is  againft  pleading  over  after  a  plea  in  abatement 
found  againft  the  defendant ;  but  there   are  feveral  privileged  * 
cafes,  which  are  admitted  by  way  of  exception,  and  one  of 
them  is  in  cafe  of  felony,  infavorem  vii^,  and  that  extends  to 
felony  generally ;  becaufe  at  common  law  the  judgment  is  of 
death,  though  clergy  may  be  demandable;     Only  one  inftance 
has  been  mentioned  of  the  fame  privilege  allowed  iri  a  cafe  of 
mifdemeanor,  and  that  is  the  precedent  referred,  to  in  Tremaim^ 
which  may  have  pafled  in  the  mere  exercife  of  a  difcretionary 
power  by  the  Court,  otl   account  of  the   magnitude  of  the 
puniOiment  for  ftriking  another  in  the  King'^  palace,  being  li 
lefs  than  the  lofs  of  the  offender's  hand  :  But  at  any  rate  the 
general  point  docs  not   appear  to  have  been  prcfcntcd  to  the 
notice  of  the  Court  in  judicial  debate  5  but  it   is  cited  merely     C  HI  ] 

from  an  entry  in  a  book  of  entries  {a).     On  the  other  hand 

the 
(h)  His  lordfHip  aft^erwar  di  aiked  whether  any  notice  were  taken  of 
thfscafe  in  the  flate  trials :  to  which  no  anfwer  was  then  given.  But 
an  account  of  it  is  to  be  found  in  11  St.  Tr.  133.  taken  from  the  Earl 
of  fVarrington^B  papers  ;  and  it  is  alfo  reported  in  Comi,  49.  There  is 
fome  variation  in  the  t\Vo  (latements :  according  to  the  former,  after 
the  Court  had  over-ruled  the  Earl's  plea,  and  required  him  to  plead  to 
the  informatidn  in  the  next  term,  he  did  accordingly  then  appear  and 
plead  guilty^  aad  the  Court  awarded  him  to  pay  a  fine  of  30,000/.  and 
be  committed  to  the  K.  B.  till  payment,  &c.:  which  proceedings  were 
afterwards  declared  to  be  illegal  by  the  Houfe  of  Lords.  But  from 
Comherhaich*s  Ref,  E,^  J.t,  which  is  inaccurately  expreffed,  it  ihould 
feem  that  the  adviceof  the  Court  to  the  defendant  to  plead  in  chief  wa8 
beforehis  plea  of  privilege  was  formally  put  in ;  though  infifled  upon  in 
itTgument  both  by  the  defendant  and  his  counfel.  *'  But  notwithftanding 
this,  (the  Report  ftates)  the  defendant  put  in  hh  plea  of  privilege  ;  X^ 
which  there  was  a  demurrer :  and  afterwards  the  plea  was  over-ruled 
By  the  Court.  And  he  was  £ned  30,000/.  in  7>/if.  3  /.  2."  It  ap- 
pears, however,  from  the  record  of  this  cafei  (ex  relatione  Mag'* 
Vol.  VUI.  G  Dealtr)) 
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l8o6»       die  excei^tion  in  cafe  of  felony,  as  founded  infavorem  viUf  i§ 

■'  cxprefgly  recognized  by  Lord  HaU,  who   derives  it  from  the 

^     Jr*^^    cafe  in  the  year  books;  and  it  is  fincc  adopted  by  H^wkins^ 

QiBiOH.      though  of  lefs  authority  than  Lord  Ha/e^  and  ftands  alfo  upon 

the  cafe  in  PopbanCs  Reports.    When  therefore  the  books  agree 

P  1     ^  conGdering  felony  as  an  excepted  cafe  in  favorem  vitXi  they 

in  tScCt  exclude  all  other  cafes  not  alfo  excepted :  and  if  per- 

fons  indidled  for  mifdemcanors  had  been  confidered  as  entitled 

to  the  fame  privilege  of  pleading  double,  there  mud  have  been 

many  inftances  of  their  having  availed  themfelves  of  it  to  b« 

met  with  in  the  books,  many  more  probably  than  in  cafes  of  felony* 

Grose  J»  If  the  privilege  of  pleading  over  had  been  general 
we  (hould  not  have  heard  of  the  exceptions. 

Lawrence  J.  referred  to  2  HawL  ch.  31.  /.  6  &  7.  which 
fays  that  **  Howfoever  the  law  may  (land  in  relation  to  a  ge« 
ncral  demurrer  concluding  in  bar  of  an  appeal  or  indidlroent,  as 
in  common  demurrers  in  civil  aftions,  &c.  which  admits  the 
faA,  &c. ;  it  hath  been  adjudged  that  if  an  appellee  demur  in 
law  to  an  appeal  by  reafon  of  the  infufficiency  of  the  declara^ 
tion,  or  generally  demur  to  the  declaration,  with  a  conclufion, 
ct  petit  judicium  de  narratlone  ilia,  et  quod  narratio  ilia  cafTetur, 
&c« ;  fuch  demurrer  (hall  not  conclude  him  from  pleading  over 
to  the  felony,  either  at  the  fame  time  with  the  demurrer,  or 
after  it  (hall  be  adjudged  againft  him.  But  it  feems,  that 
in  crlminnlcafej,  not  capitate  if  the  defendant  demur  to  an  indi£l* 
ment,  &c.,  whether  in  abatement  or  otherwife,  the  Court  %ui/l 
fiat  give  judgment  againfl  him  to  anfwer  over^  but  final  judgment  ** 

Le  Blanc  J.    *rhe  general  rule  is  againft  the   defendant ; 

and  the  current  of  authorities  (hews  that  pleading  over  is  only 

allowed  in  cafe  of  felony,  in  favorem  vitx. 

Rule  difcharged. 

Dealtry)  that  the  Court  gave  judgrment  upon  the  plea  of  privilege, 
that  the  defendant  (hould  anfwer  over :  upon  which  he  immediately 
pleaded  not  guilty  to  the  information  ;  and  procefs  ifiued  to  furomon 
a  jury  to  try  that  ifiiie ;  but  on  the  return  of  the  procefs,  the  £arl 
withdrew  hit  plea,  and  confefTed  himfelf  guilty.  Whereupon  the  Court 
fentenced  him  to  give  fecurity  for  his  good  behaviour,  and  to  pay  a  fine 
of  to,oco/.  and  committed  him,  till  payment,  to  the  cuftody  of  the  mar- 
Ihal  in  execution.  Bot  in  3f .  3  J.  a.  the  Attorney-General  acknow* 
tedged  fatis£adion  of  the  fine  and  of  giving  fecurity :  upon  which  the 
Court  difcharged  him  out  of  cuftody.  In  RexY,  Jobnfont  6  Eafi,  602- 
there  was  judgment  of  refpondeat  oufter  after  a  plra  to  the  jurifdic- 
tion  inntffdcmeanor  ovcr-ruled  upon  demurrer. 
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>    ii66. 
LowTHER  dgainji  The  Earl  of  Radnor  arid  Another.  Thursday 

Nov.  ijth, 
7N  trefpafs  for  breaking  and  ciltcrlng  the  phintiff's  clofc,  and 

taking  his  goods  (which  was  for  a  diftrcfs)  at  Tiljbeady  in   T*^^^*'  "*c 
the  county  of  Wiits^  the  defendant  pleaded  the  general  iflue ;   giving  the 
and  at  the  trial  at  Sa/i/bury^  in  March  1806,  before  Le  Blanc  J.  magillrate 
a  verdia  was  found  for  the  plaintiff,  damages  61,  13/.  6d,  fub-  jui'ifd»^»on 
jcft  to  the  opinion  of  this  Court  on  the  following  cafe.     On  differences 
the  27th  of  Nov.  1804   the   two  defendants,  juflices   of  the  between  mafs 
peace  for  the  county  of  JTiUs,  made  and  figned  the  following  ^^™  *?^  ^^^'^ 
order.     ««  fTilis  to  wit.     To  Thomas  Laives^  oiie  of  the  tything  banjry    arti- 
mcn  of  Ttljbead^  in  the  county  of  Wilts^  &Ci     Whereas  Jamis  ficers,  handi* 
Sopp  of  Shrewton^  in  the  county  of  Wilts,  labourer,  hath  com*  craftfmen, 
plained  unto  J.  T.  B.  Efq.  one  of  H.  M.  juaices  of  the  pead<i  J^'"^"  ^c^^* 
in  and  for  the  faid  county  of  IV.  that  G.  Lotuther,  Efq.  rcfiding  «  and  oiiet 
at  r.  in  the  faid  county,  refufed  to  pay  unto  hini|  the  fald  hhourers^** 
7.  Sopp.  41.  13/.  6d.  for  wages  jiiftly  due  unto  him  for  work  ^m^^cmti?^ 
and  labour   dorie  by  the  faid  J.  Sopp,  and  by  T.  Franklin,  in  time,  "or  in 
the  ferviee  of  the  faid  G.  Lowthcr,  by  digging  and  fleauing  part  any  other 
of  a  well  at  the  faid  parifh  of  T. :  And  whereas  on  the  13th  of  ^}^^^il' 
Nov.  inft.  the  faid  J.  T.  B.  by  a  precept  under  his   hand  and  wages  wllh- 
fcal  direded  to  the  aforefaid  T.  Lawes,  &c.  did  require  them  to  in  certain 
fummon  the  faid  G.Lowthtr  to  appear  before  him,  J.  T.B.  ^^J^f^^^^^^^^ 
and  fuch  other  of  his  majefly's  juftiees  of  the  peace  as  fhould  ofij/Zdefcrip^ 
be  prefcnt  at  Pj/herion  Anger,  in  the   faid  county,  on  fuefday  tions,  ind  not 
the  aoth  of  Nov.  inft.  to  anfwcr  to  the  complaint  of  the  faid  ^^^^jj^  ^^* 
•  J.  Sopp,  and  to  fhcw  caufe  why  an  order  (hould  not  be  made  on  trades  or  bufi* 
the  faid  G.  Lonvthgr   for  payment  of  the  aforefaid  fum :  And  nefs  there 
whereas  the  faid  G.  Lowther  was,  on  the  16th  of  Nov.  inft.,  enumerated: 
duly  ferved  with  the  faid  fummons  by  th»  faid  T.  Lawes,  but  «uently  in- 
hath  negle£led  to  appear  to  anfwer  the  faid  complaint,  and  dudes  wdget 
hath  not  paid  to  the  faid  J.  Sopp  the  faid  4/.  13/*  6d.  or  any  wncd  by  a 
part  thereof,  and  hath  not  (hewed  to  us  any  fufficient  caufe  coo^ra^ed  to 

, .  .  ,  .  dig  and  ftean  • 

a  well  for  cattle,  to  be  paid  for  by  the  fopt,  and  who  employed  another  to  alfili  him 
in  the  work.  The  party  appealing  to  the  feflions  is  not  thereby  concluded  from 
'  afterwards  difputing  its  jurifdidlion  in  the  particular  cafe.  Trefpafs  lies  not  agamft 
xnagiftrates  ading  upon  a  complaint  made  to  them  on  oath,  by  the  terms  of  which 
they  have  jurifdiaion,  though  the  real  faAs  of  the  cafe  might  npt  have  fupported 
fucn  complaint,  if  fuch  fafts  were  not  laid  before  them  at  the  time  by  tbe  party  com* 
plained  agaiuft,  having  notice  offach  complaiuti  aad  being  properly  iummoned  to 
attends 

G%  why    •[  114  3 
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l8o6.        why  the  fame  ihould  dot  be  paid:  We,  whofe  hands  and  leals 

arc  hereunto  fubfcribed  and  fet,  two  of  hii  maje(ly*s  juftices 

apaln/i       ^^  ^^  peace,  &c.  being  prcfent  at  the   time^nd  place  above 

iThe  Eail  of  appointed  for  the  hearing  of  the  faid  complaint^  having  dulf 

RiDNoa  examined  the  faid  jf.  Soppf  upon  oath,  touching  the  truth  of 
n  no  er.  ^^  ^^j^  complainti  and  upon  confideration  thereof,  do  adjudge 
the  faid  complaint  to  be  true,  and  that  the  faid  4/.  13/.  6d.  is 
juftly  due  and  owing  unto  him,  the  (aid  J.  Sopp,  from  the  faid 
G.  Lotviher.  And  we  do  hereby  alfo  adjudge  and  order  the. 
faid  G.  jLotuther  to  pay,  or  caufe  to  be  paid  unto  the  faid 
y.  Sopp,  4/.  1 3/.  6d.  which  appears  to  us  to  be  juft  and  rea- 
fonable  td  be  paid  by  him,  the  faid  G.  Lowther,  to  the  faid 
y.  Sopff  as  and  for  his  wages  as  aforefaid.  And  we  do  hereby 
require  you,  Sec.  forthwith  to  give  notice  to  the  faid  G.  Lowther 
of  this  our  adjudication  and  order,  and  to  certify  to  us  what 
you  fliall  have  doiie  concerning  the  premifes  when  duly  re- 
quired, that  in  defaidt  of  payment  fuch  other  proceedings  may 
be  had  therein  as  the  law  requires,  &c."  Mr.  Lowther  appealed 
to  the  Wilts  quarter  feft^ons  againft  the  order  \  and  the  appeal 
was  heard  at  the  £piphany  feffions  1805,  when  the  order  was 
affirmed  by  the  feffions  with  40/.  cods  to  be  paid  by  Mr.  Low^ 
iher  to  J.  Sopp.     On   the  i^th   of  Jprrl  1805  the  defendants 

1^15]  made  and  figned  the  following  warrant  of  diftrefs.  "  If^/ts  to 
wit.  To  Tho.  Lawes,  &c.  Whereas  we,  the  Earl  of  Radnot 
and  Willnu  Eyre^  Efq.  two  of  liis  majefty's  juftices,  &c.  by  aa 
adjudication  and  order  under  our  hands  and  feals,  bearing  date 
the  27th  of  Nov.  laft,  did,  amongft  other  things,  upon  the  oath 
of  J.  Sopp  of  S.  in  the  faid  county,  labourer,  adjudge  and  otder 
G.  Lowther^  Efq.  refiding  at  T,  in  the  faid  county,  to  pay,  ot 
caufe  to  be  paid,  unto  the  faid  J.  Sopp  4/.  13/.  6d.  v^hich  ap* 
peared  to  us,  the  faid  jullices>  to  be  jufl:  and  reafonable  to  bt 
paid  by  the  faid  G.  Lowther  to  the  faid  J.  Sopp,  as  and  for  his 
wages,  (to  wit)  for  work  and  labour  done  by  the  faid  y.  Sopp 
and  by  T.  FranhllH^  in  the  ferviee  of  the  faid  G.  Lotvther^  by 
digging  and  fteaning  part  of  a  well  at  the  faid  parifh  of  T.,  as 
upon  reference  to  the  faid  adjudication  and  order  will  more 
fully  appear ;  And  whereas  the  faid  G.  Lowther  was,  on  the 
5th  of  Dee.  laft  perfonally  fervcd  with  the  faid  adjudication 
and  order,  but  hath  negle£lcd  to  pay  the  faid  J.  Sopp  the  faid 
4/.  13/.  6d^  and  hath  not  paid  the  fame  or  any  part  thereof : 
And  whereas^  at  tlie  general  quarter  feffions,  &c.  held  at 

DeviTLei^ 
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Devizes i  in  and  f6r  the  county  of  Wilts^  on  Monday  the  14th        t8o(J. 

pf  Jan.  laft,  the  faid  G*  Lowther  did  enter  and  profccute  his        

appeal  againd  the  faid  adjudication  and  order,  but  the  fame    Lowthir 

was  confirmed  by  the  faid  Court  i  and  the  faid  G>urt  did  order  anj^^^v    1    r 

and  award  the  faid  G,  Lowtber,  on  notice  thereof,  to  pay,  or      Radnor 

caufe  tobe  paid  unto  the  faid  J.  Sopp,  40/.  for  the  cofts,  &c.  andAnothcr*, 

(of  the   appeal.)     And  whereas  it  appears  to  us  that  the  faid 

G.  L9Huther  was,  on  the  19th  of  Feb.  now  laft  paft,  duly  fenred 

with  the  faid  order  of  the   faid  feflions,  and  payment  of  the 

faid  fereral  fums  of  4/.  13/.  6i.,  and  40/.  hath  been  demanded 

of  him  by  the  faid  J.  Sopp^  but  he  halh  refufed  to  pay,  and 

hath  not  paid  the  fame,  or  any  part  thereof:  thefe  are  therefore     [  Ii6  j 

to  command  you  forthwith  to  make  diftrefs  of  the  goods  and 

chattels  of  the  faid  G.  Lonvthir^  8cc.  and  thereout  to  pay  the 

faid   two  feveral   fums  of  4/.  13/.  6d,  and  40A  to  the  faid 

J.  Soppy  &c.**     The  warrant  was  delivered   to  Latins  the  ty- 

thingman  of  Tiljbead  to  be  executed  \  who  on  the  24th  of  Jpril 

1805  diflrained  and  fold   goo(ls  of  the  plaintiff  to  the  value  of 

8/.,  out  of  which  he  paid  Sopp  6L  1 3/.  6d.  in  purfuance  of  the 

warrant,  and  returned  the  furplus  to  the  plaintiff!     <<  Steaning 

m  well"  means  lining  it  with  ftones  and  mortan     And  it  wa% 

proved  that  J.  Sopp  had  on  other  occalions  been  employed  by 

the  plaintiff  as  a  labourer  in  hufbandry.     Notice  of  the  a£lion 

was  given  to  the   defendants,  and   the   a£tion  was  regularly 

brought*  ^ 

The  cafe  firft  came  on  to  be  argued  in  Trinky  term  laft, 
when  the  Court  thinking  it  was  defeflively  ftated,  thefe  fa£ts 
were  afterwards  added.  That  the  work  was  performed  under 
a  contra£l  between  the  plaintiff  and  Sopp^  by  which  the  latter 
undertook  to  dig  the  well  of  a  fuflkient  depth  to  fupply  the 
plaintiff's  cattle  with  water,  arnd  for  which,  when  it  was  deep 
enough  to  give  a  fupply  of  water,  he  was  to  receive  two  (hil- 
lings per  foot.  In  the  execution  of  the  work  Sopp  was  to  era- 
ploy  whom  he  pleafcd  to  aflift  him,  but  the  money  was  to  be 
paid  to  Sopp  alone.  Sopp  had  before  done  other  v^ork  for  the 
plaintiff,  for  which  he  was  paid  by  the  piece  and  not  by  the  da]f« 
The  queftions  ftated  for  the  opinion  of  the  Court  were,  ift. 
Whether  the  juftices  making  the  original  order,  or  the  quarter  c 

feflions,  had  jurifdi£lion  to  make  the  faid  orders,  or  either  of 
them  ?     If  they  had   not,  then,  2dly,  Whether  the   plaintiff 
bad  precluded  himfelf  from  bringing  this  a£lion  by  appealing     [1^7] 
to  ihe  qufirter  feiEons  againfi  the  original  order  I 

G  3  ya^//. 
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i8o6.<  Jeiylh  for  the  plaintiflF,  contended,  id,  that  the  jufticesha^ 

—        no  jurifdiftion  to  make  the  original  ojr4er.    But  if  they  had, 

J4OWTHER    jjjy^  ^^j  ^^  exceeded  their  jurifdidioTi,  by  ordering  the 

The  Earl  of  ^^^^J  which  had  been  earnet^  by  Sopp  and  franklin  to  be  pai4 

Radnor     to  S(»//  alone,    3dly,  That  the  plaintiff  was  not  preclyd^  fron^ 

fP^ A"?J^?rf  bringing  his  aflion  by  haying  appei^I(4  to  the  Seflions.     As  ta 

the  firft  apd  prinppal  point,  the  ftat.  flq  Geo.  2.  r.  19.  {a)  is 
confined  to  fervants  in  hufbandry,  apd  tq  the  particular  trades, 
there  mentionedj  and  to  labourer^  aflifting  in  fuch  trades^^ 
fl^ough  not  regularly  retained  in  or  denpminated  by  them.  If 
f he  general  words  had  been  intended  tq  e](te^d  to  all  l^bpurera 
generally,  it  would  have  been  nugatory  to  fpecify  particular 
perfon^t  Now  the  fort  of  work  and  labour  dated  to  have  beei^ 
performed  by  Sopp  was  that  of  a  bricklayer  or  mafon,  and  thej 
are  not  n^entioqed  ip  th(  zQi.  It  was  to  dig  and  (lean  a  wellj^ 
by  contraA,  at  fo  much  a  foot,  and  to  employ  workmen  under 
him  ;  which  is  no  part  of  the  employment  pf  a  fervant  in  huf-^ 
bandry,  or  of  any  of  the  workmen  fpeciQed  ip  the  a^ }  nor  is 
it  Itated  that  Sopp  was  a  perfon  of  either  of  thofe  defcriptions^ 
(  n8  i]  And  though  it  be  dated  that  the  well  was  to  be  made  for  the 
^fe  of  the  cattle ;  that  will  no  more  make  him  a  fervant  or  la-^ 
bourer  ip  huftandry,  than  one  who  makes  ploughs  or  other 
'  farming  utenfils.  He  referred  to  Regina  v.  London  (*),  Rex  v^ 
Bampton  (f ),  and  Rex  y.  Hulcott  (ff),  to  ihew  that  neither  the 
ftat.  5  Eliz.  c.  4*  nor  the  ftat.  20  Geo.  2.  c.  19.  in  pari  materilj 
though  containing  general  words,  had  been  cqnfidered  to  ex« 
feii(l  tq  labourer^  in  ge^ierali  hut  only  to  feryants  or  labourerg 

{a)  The  ftatute  gives  jurifdiflion  to  one  or  mor^  juftices  of  the 

peace  to  hear  and  determine  difputes  between  **  matters  or  miftrefTes 

[  '  f  <  aad  femtantj  in  hufbandry,  who  (hall  be  hired  for  one  year  or  longer, 

f  *  (extended  by  3 1  G.  3.  £•  1  x ./.  3,  to  ^XXftrvanti  in  hufbandry,  though , 
<<  hired  for  lefs  time  than  a  year)  or  between  m^fters  and  miilrefles  and 
<*  artificers,  handicraftfmen,  minerstcolliers,  (Leelmen,  pitmen,  glaflmen, 
•<  potters,  and  other  labourers  employed  for  any  certain  time,  or  in  any 
<^  other  manner,"  to  make  order/or  payment  of  wages,  &c.  not  exceed^- 
«ing  io/»  with  regard  **to  any  fervant,  nor  j/.  with  regard  to  any 
!•  artificer,  &c.  potter  or  labourer." 

{b)  Sali,  44a.  and  6  Mod,  204. 

(r)  CaiJ.  II.  This  reference  was  principally  to  the  learned  Editor's 
liote  (r)  p.  14.  where  the  fubje£i  is  much  confidered,  and  to  Dr.  £umH 
f»pinion  there  flated,  that  the  word  Labourers  in  the  ftatute  ought  to 
\t  refirided  to  labourers  of  the  c^affe^  anc}  ^^nominations  enumerated. 

W  §  ^rVriw  ^ef.  583, 
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In  huCbandry,  or  in  the  piaffes  particularly  mentioned,     adly,        i8o/i. 
He  argued  upon  the  excefs  of  jurifdxdion  by  the  magiftrates  in        — — 
awarding  the  whole  of  the  money,  part  of  which  was  earned  by    ^owTH^n. 
Franklin f  to  be  paid  to  Sopp  ;  fuppofing  that  the  money  was  the*  The  Earl  of 
earnings  of  a  labourer^  fo  as  to  bring  the  cafe  within  the  general      Radkor 
words  of  the  ilatute:  for,  properly,  the  wages  earned  by  one  andAupther* 
man  cannot  be  due  to' another  except  under  a  contract.    3d]y» 
If  the  magiftrates  had  no  ]urifdi£lion  under  the  ad,  the  appeal 
of  the  plaintiff  could  not  give  them  any  \  becaufe  a  party  may 
appeal  upon  that  very  ground,  in  order  to  relieve  himfelf  from 
further  queftion  or  trouble  by  having  the  order  quafhed.    Not 
even  confent  of  parties  can  give  jurifdidlion  where  none  is 
given   by  law  (a).     [Lord  Ellcnborough  C.  J,   faid,  that  he 
might  take  that  for  granted :  if  there  were  no  original  ]urifdic- 
tion  in  the  magiftrates  making  the  order,  the  appeal  would  not 
give  it.3 ' 

In  the  courfe  of  the  argument,  both  now  and  lafi  term,  the     [  1 19  3 

Court  exprefled  great  doubt  how  far  in  this  form  of  adion^ 

which  charged  magiftrates  as  trefpafTers  for  an  aft  done  by  them 

in  the  exercife  of  their  judicial  capacity,  they  could  take  into 

confideration  any  other  fa£ls  than  thofe  which  appeared  to  have 

been  laid  before  the  nia'giftrates  at  the  time  of  the  order  made. 

And  upon  the  prefent  occafion  Lord  EUenborougb  C.  J.  fsud* 

that  the  fads  ftated  in  the  cafe  were  not  ilated  as  fads  appearing 

before  the  magiftrates  at  the  time  \  and  that  in  order  for  the 

plaintiff  to  avail  himfelf  of  them,  it  fhould  have  appeared  that 

the  fame  fads  were  ftated  to  the  magiftrates,  before  whom  be 

bad  notice  to  appear.     For  how  otherwife,  he  afked,  could  the 

magiftrates  be  affeded  as  trefpaffers,  if  the  fads  ftated  to  them 

upon  oath  by  the  complainant  were  fuch  whereof  they  had  jurif* 

didion  to  inquire,  and  nothing  appeared  in  anfwer  to  contradid 

the  firft  ftatemcnt  ?     Grofe  J.  My  doubt  is,  whether  in  this  cafe 

we  caii   take   notice  of  any  thing  but  what  appears  upon  the 

face  of  the  order.     Lawrence  J.  If  the  magiftrates  made  ojx 

order  againft  the  evidence  laid  before  them,  the  party  injured 

would  have  another  fort  of  remedy  againft!  them.     But  here  it 

appears  that  a  certain  complaint  was  made  to  them  on  oath> 

which,  as  it  appears  on  the  face  of  the  order,  is  valid  in  law  ; 

and  of  this  the  plaintiff  had  due  notice«    If  then  he  WQul(i 

(a)  Ren  V.  Qcmmtf^neri  tf  Sev>ersi  Somerfelt  7  Eafi^  80* 

O  4  complain 
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-£ complain  of  what  was  done  upon  its  he  ought  to  have  (hewQ 

LoWTRER    that  the  fa^^s  on  which  he  now  relics  were  proved  before  the 
The^Earlof  ^'^^g^ftrateS;.     But  he  cannot  make  them  trefpaflers  by  (hewing 

Radnor     that  the  real  fads  of  the  cafe  will  not  fupport  the  complaint  un- 
andAnother-^  lefe  fuch  fafts  were  proved  before  them  at  the  time. 

r  i^ol  Dampier  for  the   defendants,     ijd.  Upon  the  face  of  thfi 

order  it  appears  that  Sppp,  a  labourer ^  complained  to  the   ma« 
giftrates  upon  oathj  that  a  certain  fum  due   to  him  for  wagei 
was  withholden  from  iiim  by  the  plaintifi>    Wliat  evidence  wa^ 
given  before  the  magiflirates  is  not  ftated  ;  but  as  they  adjudge 
die  money  to  be  juftly  due  to  Sopp^  it  muft  be  prefumed  that  he 
inade  good  hi^  complaint;  and 'the  plaintiff,  though  fummonedy 
cSered  no  contradiflion  to  it.    He  then  argued  from  the  words 
of  theftatute  ao  Geo.  a,  r.  ip./I  i.  that  it  extended  in  terms  tp 
labourers  of  all  defcriptions ;  and  that  the  reafon  of  the  thing 
extended  to  them.     X^abourers  in  hujbandrj  are  not   mentioned 
(pecifically ;  and  yet  the  ad  is  admitted  to  include  them-    The 
ad  only  mentions  y^rti^/z//  in  hujbandry^  between  whom  and  laz 
bot^ritri  there  is  a  diftindion  ;  for  in  the  cafe  of  the  former  the 
inagiftrates  have  jurifdidion  to  the  extent  of  19/.  but  only  of 
5/.    in  the   cafe  of  labourer/  of  any  defcriptiotu     And  the  ftat* 
3 1^  Qea.  a.  c,  1 1./.  3.  reciting  a  doubt  whether  the  words  in  the 
former  (latute,  "  any  labourers  employed  for  any  certain  time 
pr  in  any  other  manner,"   esitended  tQ  fervants  in  hufbandry 
hired  for  a  lefs  time  than  one  year,  extends  the  proviGon  to  all 
Jermnts  in  hufbandry,  though  hired  for  lefs  time  than  one  y^r* 
It  is  a  great  advantage  to  this  clafs  of  perfons  to  have  fpeedy  and 
cheap  juftice  adminiftered  at  their  own  doors  ;  and  therefore  fq 
|}eneficial  an  ad  ought  rather  to  be  extended  than  confined  by 
fOnftrudipn,  and  the  policy  of  the  law  is  to  give  efjed  to  the 
general  wo^ds.    The  reafon  why  potters,. glaflTmen,  and  others 
are  particularly  mentioned,  might  be,  becaufe  fome  of  thofe 
flefcriptions  of  workmen  may  not  be  confidered  as  clailing  with 
laboumtf  commonly  fo  called.     2dJy,  It  is  not  inconfiftent  with 
f  itX  1     the  condition  of  a  labourer  th^t  he  ihould  contrad  to  do  the 
work  by  the  piece  or  great,  and  therefore  fhould  employ  an- 
other labourer  under  him';  many  important  operations  in  huf- 
]>andry   are   performed   in  this    manner ;  thrcfliing,   fencing, 
flitching,  mowing,   reaping.     The   digging  and  (leaning  of  a 
^ell  for  cattle  may  well  be  done  by  a  labourer  in  huihandry. 
i^  to  the  3d  point  made  bv  ^e  plainti^s  counfeI|  he  ahandancd 
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it  on  an  Intimation  hj  the  Court  that  the  obje£lion  could  not  be        i8o5. 
fupported*  

Lord  Ellenborough  C-  J.  at  the  conclufion  of  the  argu-    a-owth^ 
ment   fo.nc   days  ago   obfcrvcd,    that   the    cqnftruftion  of  a  fhe  Earl  of 
ftatute  of  fuch  general  utility  and  extenfive  application,  afH^cl-      Radnoh 
ing  the  relief  of  the  moft  numerous  clafs  of  fubjefts   by  the  wd  Another* 
magiftrates  in  their  daily  prafiice,  and  making  one  of  a  body 
of  laws  upon  the  fam&fubjei^,  required  to  have  the  molt  ma-* 
ture  confideration  given  to  it,  in  order  to   make  their  dccifion 
conform^  as  much  as  the  words  of  the  a^  would  admit,  to  the 
general  policy  of  the  law  upon  this  fubje£l.     The  Court  would 
therefore  deliver  their  opinion  on  another  day.     And   now  his 
Lordfhip  gave  judgment* 

The  queftion  arifing  on^  this  ipecial   cafe  depends  on  the 
terms  of  the  complaint  made  to  the  magiftrates,  as  recited  in 
the  order  of  the  two  magiftrates  of  the  27th  of  Nov.  1804 ) 
and  how  far  the  terms  of  that  complaint  bring  the  complainant 
within  the  provifions  of  the  ftatute  20  G»  2.  c.  19.     The  com* 
plaint  is  in  thefe  words,  **  Whereas  Jas.  Sopp  of  Shre^vton  in 
the    county  of  WiltSt   labourer^  hath   complained   unto  John 
Thomas  Batt,  Efq.  one  of    H.  M.   juftices  of  the   peace  in 
and  for  the  faid  county  of  JFi/if,  that  G.  Lowthery  Efq.  refiding 
at  r.  in  the  faid  county,  had  refttfed  to  pay  unto  him  the  faid 
J.  S.I4/.  i^s,6d,  for  luag^sjiiftiY  due  unto  him^r  work  and  la-*      ^  12a  3 
hour  done  by  hkn  the  faid  J.  S.  and  71  Franklin^  in  ihefervice 
of  the  faid  G.  Lowther^  by  digging  andjleaning  part  of  "  a  well 
at  the  faid  parifh  of  T"    This  complaint  muft  be  taken  to  be 
trae  in  the  terms  of  it ;  no  evidence  appearing  to  have  been  laid 
before  the  magiftrates  to  contradi£k  oryary  it,  and  they  having 
adjudged  the  fame  to  be  true.     By  this  it  appears  that  Sopp  was 
a  labourer^  for  he  is  defcribed  as  3^.  &opp  of  Shrewton,  labourer  ,• 
and  that  his  demand  was  for  wages  due  to  him,  for  work  and 
tabcur  done  by  himfclf  and  another  perfon,  Thomas  Franklin^ 
by  which  muft  be  underftood  that  Sopp  was  employed  to  do  the 
work  either  by  the  day  or  the  piece,  and  that  Franklin  a(Bfted 
Sopp  in  the  work,  under  the  retainer  of  Sopp^  and   not  of  Mr. 
LowtLer^  a  common  pra£tice  with  labourers  as  well  in  hufban- 
dry  as  in  other  bufindfs.     Is  Sopp  then  fuch  a  labourer  as  is  by 
the  ftat.  20  G.  2.  c.  19.  fubjeftcd  to  the  jurifdiflion  of  the  juf- 
tices of  the  peace,  and  of  courfe  entitled  to  the  benefit  of  that 
jorifdickicHi,  to  recover  his  wages,  being  under  5/,,  by  their 

(ummarj^ 
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lZo6*        fummary  procefs  ?    The  flat.  20  G.  2.  c.  19. begins  by  reciting 

'        that  the  laws  now  in  being  for  the  better  regulation  of  fervants* 

LowTHER    ^j^j  f^^  ^Yic  payment  of  wages  to  them,  and  to  artificers,  handi«» 

Th«  Earl  of  craftfmen,  and  labourers^  are   infufficient  and  defeflivc  ;  and 

Radnor      for  remedy  ena£^s,  that  all   complaints,  differences,  and  dif^ 

|nd  Another,  p^teg  which  (hall  happen  and  arife  between  mailers  or  miftreflcs 

and  fervants  in  hulbandry  who  (hall  be  hired  for  one  year  or 
longer,  or  which  (hall  happen  or  arife  between   mafters  and 
millreffes,    and  artificers,    handicraftfmcn,    miners,    colliers 
keel  men,  pitmen,    glafimen,   potters,  and  other  laboureri,  ttfi'* 
ployed  for  any  certain  time^  or  in  any  other  manner^  fliall  be  heard 
and  determined  by  one  or  more  juftice  or  juftices,  although  np 
t  J  ^3  3     nite  or  afleflment  of  wages  has  been  made  that  year  by  the 
juftices.    The  ftat.  3 1  G.  2.  c.  x  i.f.  3.  recitegr  the  ftat.  20  G.  2, 
f,  19.  and  that  doubts  had  arifen  whether  the  words,  «<  anyla^ 
houreri  employed  for  any  certain  time  or  in  any  other  manner i^  cx^ 
tend  to  fervants  in  hufbandry  hired  for  a  lefs  time  than  a  year  5 
and  for  obviating  the  faid  doubts  enafis,  that  the  faid  a£l,  and[ 
every  claufe  and  matter  therein  contained,  (hall  extend  to  all 
fervants  employed   in  hufbandry,  though  hired  for  a  lefs  time 
than  a  year.    In  the  argument  of  this  cafe  it  was  contended^ 
that  ^opp  did  not  come  within  the  meaning  of  the  a£i  of  par- 
liament 20  G.  2.  c.  19.,  becaufe  he  was  not  a  fervant  in  huf- 
bandry, nor  a  fervant  or  labourer  in  any  of  the  trades,  callings, 
or  employments  enumerated  in  that  adl ;  and  that  the  words 
ufed  in  the  aft,  **  other  labourers  employed  for  any  certain  time,  or 
in  any  other  manner"  meant  labourers  in  any  of  the  enuoierated 
trades  only,  and  not  labourers  generally.    With  th,p  firft  part 
of  the  argument,  that  he  is  not  to  be  taken  as  a  fervent  in  huf- 
bandry, we  agree  j  becaufe  he  is  not  ftated  to  be  fotin  the  or- 
der or  complaint ;  and  we  cannot  intend  any  thing  to  give  the 
juftices  jurifdidion  beyond  what   appears  in  the  order.     Rex 
v.  The  Inhabitants   of  Hulcott,  6  Term  Rep,  583.     But  we  can- 
not accede  to  the  latter  part  of  the  argument,  that  the  operation 
of  the  ftalutc  is  to  be  confined  to  labourers  in  the  feveral  enu- 
merated employments.    The  moft  obvious  conftruftion  is  not 
fo  to  confine  it ;  and  no  cafe  has  been  ftated  where  the  con- 
ftruftion  has  been   fo  confined.    The  mifchief  recited  in  the 
preamble  of  the  a£t  is  general,  viz.  that  the  laws  in  being  for 
the  better  regulation  of  fervants,  and  the  payment  of  wages 
to  them,  and  to  artificers^  handicraftfmcn,  and  labourert,  arc 

iTifuffi(jiea^^ 
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Sflfufficient,  The  remedy  provided  by  the  zCt  is,  that  all*  diffcf^ 
ences  between  mafters  or  miftreffes  and  fervants  in  hujbandry^ 
who  (hall  be  hired  for  a  year  or  longer :  (Thefc  words  certainly  ^-^^f  h«^ 
reftrain  the  operation  of  the  remedy,  as  to  fervants,  to  thofe  in  ThTEal  P 
huftandry  only,  and  to  fuch  as  are  hired  for  a  year  or  longer  :  Radnor 
the  a£l  then  proceeds,)  "  or  (differences)  which  (hall  happen  or  ^"^  Another^ 
arife  between  mafters  andmiftrefles  and  artificers,  handicraftf^  t  '^+  ij 
men,  miners,  colliers,  keelmen,  pitmen,  glaflmcn,  potters, 
and  other  labourers  employed  for  any  certain  time,  or  in  any 
other  manner."  Now  unlefs  thefe  words,  "  •ther  labourers,'' 
mean  to  comprehend  a  different  defcription  of  perfgns  from 
thofe  before  particularly  mentioned,  it  is  difficult  to  account  iox 
their  infertion  at  all  |  but  applying  them  to  othct'  labourers  in 
jiny  other  trade  or  bufinefs,  the  fenfe  will  be  perfeft,  and 
each  word  will  havfs  its  meaning.  But  it  may  be  faid,  that  if 
fuch  an  cxteiifiyc  conftruftion  be  put  on  thefe  laft  words  of  the 
fentcnce,  the  former  part,  fpecifying  certain  trades,  becomes 
pugatpry.  That  however  will  not  follow ;  for  artificers,  han- 
dicraftfmen,  miners,  &c.  do  not  necefTarlly  or  properly  fall 
under  the  denomination  of  labourers  •^  there  being,  as  I  t^kc 
it,  a  known  diftlnSion  between  a  journeyman  in  any  art^ 
trade  or  myftery,  or  other  workmen  employed  in  the  diffe- 
rent branches  of  it,  and  a  labourer.  It  does  not  appear  to 
us  to  be  an  objeflion  to  this  conftruftion,  that  by  other 
a£ls  of  parliament  paffcd  fubfequent  to  the  20  G.  a.  work- 
men or  labourers  in  other  particular  trades  or  manufafluresf 
or  labourers  generally,  are  fubjefled  to  certain  regulations 
which  appear  to  clafh  with  fome  of  the  provifions  of  this 
aft.  As  the  flat,  %%  Geo.  3.  r.  27.  /•  9.  for  regulating  cer- 
tain manufaftures  therein  mentioned  j  and  the  flat.  6  Geo.  3. 
f.  25.  for  the  better  regulating  apprentices  and  perfons  work- 
ing under  contrafl ;  and  other  flatutes  which  may  be  pointed 
put.  The  true  anfwer  feems  to  be  that  at  the  time  of  pafCng  one 
a£l,  the  legiflature  has  not  always  had  every  other  aA  containing 
provifions  bearing  on  the  fame  fubjeft  brought  under  its  confi- 
deration.  The  aft  now  under  our  confideration  appears  to 
have  had  for  its  objeft  the  affording  to  certain  fervants  and 
workmen,  and  to  labourers  in  general,  a  fpeedy,  eafy,  and 
cheap  mode  of  recovering  their  wages  when  they  amount  to  a 
fmall  fum ;  and  to  mafters  an  eafy  method  of  correfting  trifling 
mifdemeanors  and  ill  behaviour  in  their  workmen  and  labourers. 

Thefc 


|35  CASES  IN  MICHAELMAS  TERM 

iZo6.       Thefe  benefits  are  by  the  words  of  the  3iGt  extended  to  fervants 

in  hufbandrjTi  to  workmen  in  difierent  branches  of  trade,  and 

LewTH  KR    ^Q  other  labourers  employed  for  any  certain  time  or  in  any  other 

TheEartof    ^aanner.     The  latter  words  are  as  general  as  maybe;  and  we 

Radnor      cannot  find  any  reafon  in  law  or  policy  to  fay  that  they  do  not 

^nd  Another,  comprehend  the  cafe  of  Soppy  as  dated  in  the  order  of  the  two 

magiftrates.  For  thefe  reafons  M'e  are  of  opinion,  on  the 
queftions  fubmitted  to  us  by  the  fpecial  cafe,  that  the  juftices 
making  the  original  order  had  jurifdiftion  to  make  that  order  ^ 
and  of  courfe  that  the  quarter  feilions  had  jurifdi£iion  to  make 
/  the  order  on  the  appeal.   The  confequence  is,  that  the  policy 

mud  be  delivered  to  the  defendants. 


[126] 

Nov^zTiL  Earjle  and  Others  againji  Rowcroft. 

^*"fra?du.  ^^P^S  was  an  aflion  on  a  policy  of  infurance,  dated  18th 
lentorcrimi-  January  1804,  on  i)^t  Kv^  Amiabellaj  at  and  irom  Liver" 

nal  condud  pool  to  the  coad  of  Africa^  during  her  day  and  trade  there^  and 
againft  the  ^  ^^  p^^^  ^f  f^jc  jn  the  Weft  laJies,  with  liberty  to  exchange 
fl^p  or  ffoods  goods,  &c.;  and  the  plaintiff  ayerrcd  a  lofs  by  barratry  of  the 
by  the  mailer  mader.  It  appeared  at  the  trial  at  GmldhaUj  that  the  mafterji 
or  mariners,  ^^j^q  ,^29  aifo  fupcrcargo,  on  his  arrival  off  Cape  CoaJ  Cajlle^  a 
*Ke^r^ft*re.  -^^''i^  fettlement  on  the  coaft  of  Africa^  let  go  an  anchor,  and 
pofed  in  began  to  trade  ^herc  for  two  days ;  but  receiving  intelligence 
them,  and  to  ^^X.  he  could  barter  his  goods  for  flaves  more  expeditiouily  and 

ihe  injury  of   advantageoufly  at  D'Elmina,  a  Dtacb  fort '  about  7  miles   to 

the  owners  \ 

although  it      windward,  he  weighed  anchor  and  proceeded  td  this  latter 

may  not  be  place,  which  had  the  Dutch  flag  flying  and  guns  mounted, 
done  with  where  he  exchanged  his  goods,  confiding,  amongd  other  things, 
•"'^'^them'^or  ^^  muflccts  and  gunpowder,  with  the  Dutch  governor  and  ano- 
to  benetit'at  theV  rcfident  there,  for  flaves  \  Holland  being  at  that  time  at  war 
their  expence  yj,\{j^  Great  Britain^  and  he  having  a  letter  of  marque  on  board 
the  maffcr  or  .  j^  ^  p^^^^j^  ^^j  j^^^^j^^  ^^^^  ^^j^j  ^^  ^^^^  ^  nurobey 
manners.  ©  o  •» 

And  there- 
fore where  a  mader  had  general  indrudions  to  make  the  beft  purchafea  with  dif- 
patchy  this  would  not  warrant  him  in  going  into  an  enemy's  fettlement  to  trade 
(which  was  permitted  by  the  enemy)  though  his  cargo  could  be  more  fpeedily  and 
cheaply  completed  there ;  but  fuch  a£t,  in  confequence  of  which  the  ihip  was  leized 
and  confifcatcd,  is  barratrous. 
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of  ilavttS)  the  captain,  who  was  then  on  fliore  at  D^E/mina,        l8o5. 

receiving  information  tliat  art  Englj/b  frigate  was  in  fight,  fcnt        

a  note  on  board  the  Annahelldi  clirefting  her  to  fail  immediately  Earl» 
from  thence  to  Cape  Coajl^  to  prevent,  as  he  expreffed  himfclf,  ^  ^'^^^"-'^  . 
mifchief  J  but  before  (he  reached  the  latter  place  (he  was  pur- 
fued  and  captured  by  the  Engiyh  frigate,  and  fent  to  Jamaica^ 
where  flie  was  condemned  as  prize,  for  having  traded  with  the 
enemy.  It  appeared  further,  tliat  it  had  been  ufual  to  keep  up  T  \n^  y 
a  trading  intercourfc,  in  boats  and  fmall  craft,  between  the 
Englifb  and  Dutch  fcttlcraents  on  this  part  of  the  coaft,  even  iii 
times  of  war  between  the  mother  countries  ;  and  that  the  cap- 
tain's objcffl:  in  going  to  UElmtna  was  to  complete  his  cargo  ' 
as  cheaply  and  expeditioufly  as  he  could.  It  was  admitted  that 
be  bad  no  particular  initru&ions  to  go  there,  but  that  he  was 
dire£ted  generally  to  make  the  beft  purchafes  with  difpatch; 
It  was  alfo  in  proof,  that  when  the  (hip  was  about  to  go  to 
D^Elmtna^  the  furgeoh  a(ked  the  captain  if  there  was  no  impro^ 
priety  in  going  there ;  to  which  he  anfwered  that  they  (hould 
be  gone  foon  and  nobody  would  know  it.  And  alfo  tharbefides 
his  ufual  pay  as  captain,  he  had  a  commiilaon  on  purchafes  and 
falcs,  which  he  was  entitled  to  receive  at  the  end  of  the  voyage. 
Lord  Ellenborougb  C.  J.  was  of  opinion,  that  this  trading  with 
the  enemy  by  the  captain,  without  the  authority  of  his  owners^ 
though  intended  principally  for  their  benefit,  being  in  contra- 
vention of  his  duty  to  them,  and  fubjeding  their  property  to 
confifcation,  was  barratry ;  on  which  the  plaintiff  was  entitled 
to  recover  in  this  adion :  but  the  cafe  being  new  in  fpecic,  hit 
Lordfhip  gave  the  defendant  leave  to  move  the  Court  to  fet  a(idc 
the  vcrdiA  for  the  plaintiff  and  enter  a  nonfuit.  A  rule  niil' 
was  accordingly  obtained  for  that  purpofe  early  in  the  term  5 
againft  which 

Sir  F.  Gihhs,  Parlf  Topping,  Marjhall  Serjt.  and  Scarlett^ 
fhewed  caufe,  and  contended  that  the  a£l  of  the  captam,  in 
going  to  trade  at  an  enemy's  fettlement,  unauthorized  as  it  was 
by  his  owners,  and  illegal  in  itfelf,  thereby  fubjefting  their  pro- 
perty to  feizure  and  dofififcation,  though  intended  for  their  r  j-g  -1 
benefit  as  well  as  his  own,  was  barratrous.  That  the  aft  of 
trading  with  an  enemy,  and  going  into  his  port  for  that  purpofe, 
is  illegal,  and  fubjefts  the  (hip  and  cargo  to  confifcation,  can- 
not be  difputed  ;  and  the  fale  of  arms  and  ammunition  to  them 
does  not  lefTcn  the  illegality.     And  no  continuation  or  repetition 

of 
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l8o5.       of  fuch  illegal  pra£iices  can  render  them  lefs  linlawfuL    Thil 

"  the  captain  was  bound  ,to  know.     Befides  which,  there  is  cvi* 

*'^^*'!       dence  in  the  cafe  to  (hew  that  he  was  cotifcioiis  at  the  time  of 

iLowcROFT.    ^^  ^'^  ^^^  owners  were  incurring  by  his  mifcondud.     Next, 

the  aft  was  unauthorized  by  the  owners.  Nothing  (hort  of 
their  pofitive  direftions  to  go  to  D^Elmina  could  excufe  him  as 
to  them.  ,It  was  not  enough  that  he  had  a  difcretion  given  to 
him  to  trade  where  he  thought  bed  on  the  coaft,  and  inftruftion 
<<  to  make  the  bed  purchafes  with  difpatch ;"  for  that  muft 
mean  legal  purchafes  and  legal  difpatch.  [Lord  EUenborough 
C.  J.  Certainly  it  muft  be  fo  confidcrcd.]  Then  an  illegal 
a£l  by  a  captain  of  a  (hip,  unauthorized  by  his  owners,  and 
contrary  to  his  duty  to  them,  by  which  he  cxpofcs  their  pro- 
perty to  confifcation,  is  criminal  and  barratrous  as  againit 
them  ;  although,  if  fuccefsful,  it  might  have  been  advantageous 
to  them,  as  well  as  to  himfelf.  For  it  is  not  neccfiary  to  con^ 
ftitute  barratry  that  the  immediate  obje£l  of  the  captain  (hould 
be  to  benefit  himfelf  at  the  expence  of  his  owners*  This  ap- 
pears from  all  the  text  writers  (^),  and  cafes  upon  the  fubjed. 
In  Knight  V.  CambriJgt  (^),  it  was  decided  (as  appears  from 
later  cafes  (r),  (for  that  point  is  not  dated  in  the  printed 
t  129  ]  reports  of  the  cafe,)  that  the  failing  out  of  port,  without  paying 
duties,  whereby  the  (hip  was  fubjefted  to  forfeiturCi  was 
barratry :  and  yet  that  could  only  have  enured,  if  fuccefsful^ 
to  the  benefit  of  the  owners,  and  not  of  the  mailer.  But  in 
Stamtna  v.  Brown  (rf),  from  whence  a  contrary  doftrine  may  at 
fird  fight  appear  to  be  deducible,  the  zGt  complained  of,  namely 
deviation f  was  ambiguous  in  its  nature,  and  might  have  been 
^  done  innocently  or  ignorantly,  and  not  with  a  fraudulent  intent* 

And  therefore  in  aicertaining  fuch  intent  it  might  be  proper  to 
inquire  whether  or  not  the  deviation  were  intended  for  the 
maders*  or  owners'  benefit.  And  the  fame  explanation  is  given 
by  Lord  Mansfield  of  the  cafe  of  Elton  v.  Brogden  (^),  in  ValleJ9 
Yk   Wheeler  {/):  the  aft  of  deviation  (namely,  the  returning 

(a)  Vide  Pari  on  Injur*  cb.  5*  and  MarJhalU  h.  I.  cL  13.  /.  61 
and  the  authoritiea  cited. 

(3)   I  Stra,  581.     t  Lord  Ray.  1349.     8  Mod,  230. 

(c)  Vide  ^tamma  ▼.  Brown^  2  Sira.  1174.  ^"d  the  M&.  note  of 
that  cafe  afterwards  referred  to ;  and  Fallejo  v.  Wheeler^  Cofvf.  153* 

{d)  2  Stra,  1 173.         {e)  2  Stra.  1264  (/)  Convf.  154. 
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into  port  a  fecond  time  upon  the  capture  of  a  fecond  prize)  was        1806. 

ihewn  not  to  be  barratrous,  being  done  for  the  benefit  of  the        " 

owners.  In  this  cafe,  however,  there  is  no  necefTity  for  ad-  Ear  lb 
verting  to  the  criterion  of  intent;  bccaufe  the  aft,  which  was  Ro^c'itort* 
wilful,  is  in  itfelf  illegal,  and  neceflarily  injurious  to  the  owners. 
Mr.  Juilice  Bu/ler,  in  Saloucci  v,  John/on  [a),  had  no  doubt 
that  if  the  refi  dance  of  a  neutral  fhip  to  be  fearched  by  a  belli<> 
gerent  were  a  breach  of  neutrality,  (which  has  fince  been  fo 
determined  in  Garrets  v.  Kenfingion  (b)y)  it  would  be  an  zSt  of 
barratry  \  being  contrary  to  the  matter's  duty  :  and  yet  it  is  plain 
that  the  mailer's  motive  could  only  be  to  ferve  his  owners. 
And  no  doubt  that  the  breach  of  an  embargo  would  be  barratry- 
though  it  was  uaneceffary  to  decide  tjiat  point  in  Robert/on  v.  [  130  1 
Ewer  {c)\  as  fmuggling  has  fince  been  holden  to  be  in  Havelock 
T.  Hancill  (d).  Next,  however,  to  the  cafe  of  evading  the  port 
duties,  they  relied  principally  upon  Mofs  v.  Byrom  (^),  as 
goreming  the  prefent  cafe.  There  a  fliip,  having  taken  put  a 
letter  of  marque  (but  without  a  certificate,  which  is  necefiary 
to  its  validity)  merely  to  encourage  feamen  to  enter,  and  with- 
out any  intention  of  ufing  it  to  cruize ;  the  captain,  contrary  to^ 
his  in(lru£lions,  cruized  for  and  took  a  prize ;  and  his  fliip  wag 
afterwards  Ipft,  in  confequence  of  his  following  the  prize  into 
Bermuda*  This  was  contended  not  to  be  barratry,  becaufe 
the  capture  was  made  for  the  benefit  of  the  owners,  which  was 
evidenced  by  the  prize  being  libelled  in  their,  as  well  as  the 
captain's,  name :  but  the  Court  thought  that  made  no  difference^ 
and  that  the  aft,  being  contrary  to  the  captain's  duty  to  his 
owner^  was  barratry.  The  principle  and  judgment  of  that  cafe 
arc  not  at  all  impeached  by  that  of  Phyn  v.  The  J2.  Ex,  AJf> 
Comp.  {f)y  or  by  what  was  there  faid  in  explanation  of  the 
former  cafe :  for  the  circumflances  of  the  former,  as  well  as  of 
the  prefent  cafe,  fall  in  with  the  definition  of  barratrv  relied  on 
m  Pbyn  V-  The  R.  Ex,  AJf.  Comp.  given  from  the  MS.  note  of 
Stamma  v.  Brown,  namely,  that  it  is  *^  a  breach  of  truft  in  the 
mafter  ex  maleficio  ;"  and  therefore  it  was  holden  that  a  devia- 

{q)  B.  R,  Tr.  25  G.  3.     Pari  on  Injur,  ch,  18.  near  the   con. 
clufion. 

{h)  8  Term  Rep.  250. 

(f)  1  Term  Rep.  129.  (r)  6  Term  Rep,  379. 

{d)  J  Term  Rep.  277.  {/)  7  Term  Rep.  508. 
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I  to6i       tion  through  mete  igaorance  would  not  bef  barrahry;     And  tKif 
*  falls  in  with  the  di(lin£iion  before  taken  between  afts  of  the 

^^^^  captain  in  thenifelves  illegal,  and  ncceflarily  fubjefling  the  pro^ 
kowcROFT.  P^^'y  ^^  '"^  owner  to  hazard ;  fuch  as  the  making  prize  in  the 
[131  ]  former  cafe,  without  lawful  authority,  and  the  trading  with  an 
enemy  in  the  prefcnt  cafe ;  and  a£ls  which  ztt  in  themfelye$ 
ambiguous,  fuch  as  deviation,  where  evidence  of  intent  may  be 
let  in  to  explain  them.  In  Mo/s  v.  Byrom^  as  in  this  cafe,  the 
captain  fought  a  benefit  to  himfelf  through.the  medium  of  an 
a£t,  which,  if  it  fucceeded,  neceffarily  benefited  his  ovtmers  alfo; 
but  in  both  cafes  he  rifked  the  whole  of  his  owners'  property, 
while  his  own  rifk  wad  comparatively  fmall :  and  whatever  his 
motive  might  be,  which  it  would  be  difficult  to  prove,  the  aft 
itfelf  was  ~a  public  offence,  and  neceflarily  injurious  to  his 
owners,  and  therefore  comes  within  every  definition  of  bar- 
ratry. 

Garrow  and  Marryaf^  contra.  All  the  books  agree  that 
barratry  imports  fraud  and  crime  in  the  mafter  or  mariners 
againft  their  owners.  The  aflt  muft  be  a  breach  of  trufi,  and 
done  ex  maleficio,  or  roalo  animo.  There  is  no  cafe,  as  was 
faid  in  Phyn  v.  The  R.  Ex.  AJf.  Company  (a),  which  fays  that 
an  aft  is  barratrous,  merely  becaufe  it  is  againft  the  intereft  of 
the  owners,  unlefs  H  he  done  nvith  a  criminal  intent  ,•  and  fuch  an 
intent  is  neceffarily  implied  in  the  very  definition  of  barratry. 
How  then  can  it  be  applied  to  this  cafe,  where  the  obvious 
motive  of  the  aft  was  to  make' the  cheapeft  and  fpeedicft  pur- 
chafes  for  his  employers  ?  for  the  benefit  to  himfelf  from  ex- 
pediting the  voyage  bore  no  comparifon  to  theirs :  what  he 
gained  in  receiving  his  commiffions  fooner  would  in  paft  be 
balanced  by  receiving  fo  much  lefs  wages  reckoned  by  time. 
Befides,  the  going  into  IfElmina  was  not  done  by  him,  as 
r  1^2  1  niaftcr,  for  any  purpofe  of  navigation,  but,  as  fuper-catgo,  iot 
commercial  purpofes.  Admitting  that  the  going  into  an 
enemy's  port  for  tliis  purpofe  might  not  be  warranted  by  the 
legal  import  of  the  Captain's  inftruftions ;  yet  if  he  erred  through 
miftake,  and  intended  to  promote  his  owners*  intereft,  it  will 
be  a  crime  as  againft  thofe  owners.  And  though  the  ufage  of 
the  trade  will  not  legalize  the  aft,  it  fcrves  to  fliew  quo  animd 
it  was  done.    The  arms  and  ammunition  were  not  fold  to  the 

{a)  ^  Term  Rep.  ^08. 
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hutch  for  the  purpofe  of  hoftility,  but  as  the  common  articles        X%o6\ 

of  barter  with  the  natives  of  the  country  for  flavcs.*    All  the        ' • 

Cafes,  which  ftiew  that  deviation,  unlefs  made  with  intent  to        Earlr 

prejudice  the  owner,  is  not  barratry,  apply  to  this  cafe :  For  RowciuoFTi 

fome  beneJBt  is  derived  ^o  the  captain  eveii  from  the  protrafiion 

of  the  voyage.    It  is  not  enough  that  the  a£fc  is  illegal,  unlefs 

the  malus  animus  be  fpecially  directed  againft  the  owner.     If 

the  captain  were  guilty  of  murder,  &c.  upon  a  collateral  occa-  ' 

(ioD,  whereby  a  prejudice  enfued  to  his  owner,  that  would  not 

be  barratry.     In  Mofs  v.  Byrom  the  captain's  zCt  was  that  of  a 

pirate  and  robber,  done  in  diredl  contravention  of  the  order  of 

his  owner,  aiid  of  the  charter-party  under  which  he  was  failing: 

But  this  was  at  moll  a  mere  error  in  judgment.    And  the  fup- 

pofed  generality  of  the  doftrine  laid  down  In  the  former  cafe 

was  correded  and  explained  in  Phyn  v.  The  22.  Ex.  AJf.  Com- 

pany.    The  only  cafe,  which  bears  at  all  the  other  way,  is  that 

of  the  evafion  of  the  port  duties ;  of  which  there  Is  a  very  Im*^ 

perfe£i  account :  atid  non  conftat  with  what  intent  the  attempt 

was  made. 

Lord  EllemborouCH  C.  J.  As  the  queftion  raifed  in-s 
volvcs  in  it  the  nature  and  definition  of  barratry  in  gene- 
ral, the  Court  will  look  into' the  cafes,  and  particularly  that  r  j^^  i 
that  of  the  port  duties,  if  any  further  iriformatiori  can  be  ob- 
tained of  it  before  they  deliver  their  opinion.  But  I  cannot  re- 
frain  from  making  a  few  obfcrvatioqs  at  prefent  upon  the  argu- 
ment which  has  been  urged.  It  has  been  aiked,  how  is  this  aft 
of  the^ captain  in  going  to  UElminay  in  order  to  purchafc  the 
cargo  for  his  ONvners  cheaper  and  more  expeditioufly,  a  breach 
of  trull,  as  between  him  and  them  ?  Now  I  conceive  that  the 
tnift  repofed  in  the  captain  of  a  veflel  obliges  him  to  obey  the 
written  inftruftions  of  his  owners  where  they  give  any  :  and 
where  his  inftruflions  are  filent,  he  is  at  all  events  to  do  nothing 
but  what  is  confonant  to  the  laws  of  the  land,  whether  with 
or  without  a  view  to  their  advantage  \  Jjecaufe  in  the  abfencc 
of  exprefs  orders  to  the  contrary,  obedience  to  the  law  is  implied 
in  their  inflruftions.  Therefore  the  mafter  of  a  veflel,  who 
does  an  a£l  in  contravention  of  the  laws  of  his  country,  is  guil« 
ty  of  a  breach  of  the  implied  orders  of  his  owners,  I  cannot 
therefore,  for  a  moment  fuffer  it  to  be  fuppofed  that  a  captain 
Is  not  guilty  of  a  breach  of  trull  to  his  owners,  who,  in  con- 
craventidn  of  the  law^  the  obfervance  of  which,  nothing  being 

Vol.  Vm.       '  H  cxpreffcd 
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1806*       cxprcfled  to  the  coiitraty,  Is  implied  in  their  orders,  docs  an  a^ 

•;  which  is  injurious  to  them. . 

a^ainfi  ^*®  Lordfliip,  a  few  days  afterwards,  delivered  the  judgment 

RowcAOFT.  of  the  Court. 

The  queftion  in  this  cafe  is,  whether  a  lofs  of  a  (hip  incurred 
by  an  illegal  a£b  of  the  mafter,  not  authorlfed  by  his  owners, 
in  going  into  D*Elmina^  a  Dutch  and  enemy's  port  on  the  coait 
of  Africa,  and  trading  there  for  flaves  by  a  barter  of  arras  and 
warlike  ftores,  on  account  of  which  illegal  traffic  the  veflel  in* 
Aired  was  feized  by  a  king's  fliip,  and  afterwards  condemned  in 
the  Jf^efi  Indies,  be  barratry  5  or  whether,  as  contended  on  ihe 
f  '34  3     P^irt  of  the  defendant,  in  order  to  conftitute  barratry,  the  aft 
(hould  not  appear  to  have  been  done  with  a  view  of  promoting 
the  mafter's  benefit  to  the  prejudice  of  his  owners.     It  is  extra* 
ordinary  that  this  fpecies  of  lofs,  occafioned  by  the  mifcondudt 
of  the  mafter,  feledled  and  appointed  as  he  is  by  the  owners 
diemfelves,  and  liable  to  be  difmiiTed  by  them  only,  fhould  ever 
have  been  made  the  fubjedl  of  infurance  :  and  it  is  the  more  foi 
as  it  has  an  impolitic  tendency  to  enable  the  mafter  and  owners^ 
by  a  fraudulent  and  fecret  contrivance  and  underftanding  be- 
tween themfelves,  to  throw  the  ill  fuccefs  of  an  illegal  adven- 
ture, of  which  the  benefit,  if  fuccefsful,  would  have  belonged 
folely  to  themfelves,  upon  the  under- writers.     So,  however,  it 
is,  that  this  defcription  of  lofs  has,  from  the  earlie ft  times,  held 
its  place,  as  a  fubjeft  of  indemnity,  in   Bnti/h  Policies  of  in- 
furance.    The  original  meaning  of  this  term  is  to  be  collccled 
from  the  Italian  language,  and  is,  according  to  Dufrefn^s  G!of- 
fary,  verbum  Barratria,  "  fraus,  dolus ,  qui  Jit  in  ContraBibus  et 
**  Vendiiionibus.^*    He  does  not  apply  it  in  any  marine  fenfe,  or 
with  reference  to  the  particular  relation  of  mafter  and  owners. 
In  that  fenfe,  however,  in  which  it  is  peculiarly  ufed,  as  applied 
to  fubjeAs  of  Britifb  marine  infurance,  in  the  earlieft  reported 
cafe  which  we  find  on  the  fubje£i,  it  is  confidered  as  being  pre- 
cifely  tantamount  to  fraud,  in  the  particular  relation   which 
fiibfifts  between  mafter,  mariners,  and  owners  \  being  fuch  by 
which  a  lofs  may  happen   fo  the  fubje£t  matter   infured.     In 
Knight  V.  Cambridge,  i  Sir.  581.  where  the  breach  was  afligned 
on  a  lofs    "  pef  fraudem  et  negligentiam"  of    the    mafter; 
and  where  it  was  obje£)ed,  in  arreft  of  judgment,  that    the 
fraud    and   negligence  of   the  mafter    were    not  within    the 
policy,    being  more   general  than  the   word  Barratry  ^    Ray* 

tnofid 
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m^nd  j.  in  the  report  of  the  fame  cafe  in  8  Mod,  231.  held        iftotf. 
that  •*   per    fraudcra     aut     negligentiam    would    not  have       ^ 
been  good  (a)  .'*     So  that  the  negligence  was  confidered  as  im-        aFainfi 
material,  and  ^t.  fraud  as  being  the  fubftantial   matter   conlli*  Rowcikof  t« 
tuting  the  barratry.     And  the  Court  (in  the  report  in  Strange) 
held  that  negligence  was  not  within  the  policy*  but  that  fraud 
was.     Now  as  no  limitation  is  put  upon  that  term  in  the  reibord 
In  Knight  v.  Cambridge^  we  muft  underftand  the  Court  as  hold* 
ing  that  fraud  and  barratry  were  in  efiedi  words  of  co-exteifiGvtf 
import  ;  that  is,  that  barratry  included  every  fpeciei  of  fraud  in 
the  relation  of  the  mafter  to  his  owners,  by  which  the  fubjefl 
matter  infured  might  be  endangered.     The  particular  mannet 
in  which  the  lofs  was  in  that  cafe  occafioned  does  hot  appear  in 
any  of  the  rcpoi:ts   of  it  either  in   Strange^  Lord  Raymond^  or 
8  Modem.     But  z  MS.  note  of  Mr.  Ford  of  the   argument  in 
Stamma  r.  ^rown^  in  referring  to   the  cafe  of  ICnight  v.  Cani-' 
bridge^  and  defcribing  the  queftion  in  that  cafe  upon  the  record^ 
and  dating  that  "  fraud   was  barratry,"  adds,  "  if  the  mafter 
fail  out  of  the  port  without  paying  port  dutiesy  whereby  the  goods  are. 
forfeited^  lofty  or  fpoiled,  that  is  barratry  {b)  ;**  (and  which  pro- 
bably was  the  queftion  of  fa£l  decided  at  the  trial,  or  upon  a 
cafe  in  the  Common  Pleas.)     And  from  what  is  faid   of  the      t  '3^  J 
fadis  of  Knight  v.  Cambridge^  in  Vallejo  v,  Wheeler y  Convp,  153. 
both  by  counfel  and  by  Lord  Mansfieldy  it  was  a  cafe  in  which 
the  captain,  whofe  duty  it  was  to  have  paid  the  port  duties  be- 
fore the  (hip  went  out  of  port,  had  not  done  fo  ;  and  is  there. 
fore  mod   probably  the  fame   cafe  as  is  alluded  to   by  Lord 
C.  J.  Leey  in  Stamma  v.  Broiuny  2  Stra.  1 1 74.  where  he  com- 
pared the  cafe  then  in  queftion  "  to  the  cafe  of  a  failing  out  of 
**  porty  without  paying  duties^  whereby  the  fhip  was  fuhjcEled  /« 
"  fi^fi^l^^^  /  *"d  which  had  beeHj  he  fays,  holden  to  be  barratry.'* 

(n)  This  is  dated  in  the  margin  of  the  id  edition  of  the  8th  vol. 
of  Mod,  Rep,  xa  1769.  Vide  the  preface  to  that  edition  ;  but  it  is 
not  in  the  t ft  edition  of  1730,  nor  in  the  laft,  the  5th  ediuoii;of 
1795.  ^^^  concluding  fentence  of  the  cafe,  as  it  ftands  m  the  edi- 
tion of  1730  (which  is  not  to  be  found  in  the  two  other  editions,  I 
hav6  referred  to)  is  as  follows,  *<  And  they,  (the  whole  Court,)  all 
agreed  that  fraud  is  barratry,  though  negligence  might  not :  So  the 
judgment  was  affirmed." 

(b)  The  fame  account  of  the  cafe  of  Knight  v.  Cambridge  is  given 
by  the  counfel  on  both  fides  in  the  MS.  argument  •f  Stamma  v. 
£rown*  V 

Ha  In  a 
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i8o6«        Iki  a  MS.   note  of  the  cafe   of  Stamma  v.  Brown,  whicH  wat 

-'  read  to  us  by   my  Brother  Lawrence,  Lord  C.  J.  Lee  defined 

^^^*       barratry  as  being  "  fome  breach  of  truft  in  the  captaiir  ex  male* 

Row  CROFT,  fi^^**  And   in   the  note  of  the  fame  cafe  with  which  I  hard 

been  furniflied  from  Mr.  F<?rrf's  MS.  Lord  C.  J.  Lee  fays,  "  bar- 
**  ratry  muft  be  ex  maleficto  with  intent  to   deftroy,  wafte,  ot 
«*  ^bez2le|  the  goods  \  (that,  it  mull  be  remembered,  was  a 
"  policy  on  goods,}  and  therefore  although  this  might  be  a  de- 
^*  Tiation,  yet  I  do  not  fee  how  it  can  be  confidered  as  barratry* 
**  I  make  no  queftion  that  there  may  be  fuch  a  deviation  as  will 
^  amount  to  barratry  ;  as  where  the  mailer  deviates  to  bum, 
<*  (ink,  deflroy,  or  throw  the  (hip  into  the  enemy's  hands ;  9r 
•*  where   he  has  benefit  by  the  deviation  ;  as  if  he  himfelf  had 
<'  infured  the  goods :  and  therefbre  it  was  a  material  part  of 
**  the  cafe,  whether  the  matter  had  any  benefit  hj  this  alteration 
'*  of  the  voyage ;  for  that  might  have  been  evidence  of  Jraud 
*•  in  him,  &c."    Of  courfe  he  did  not  con(ider  the  benefit  of 
the  mader  as  a  nece(rary  ingredient  in  the  conditution  of  barra- 
.  try  in  all  cafes,  but  only  as  a  pregnant  circumftancc  to   prove 
the  exiftence  of  fuch  a  fraud  m  point  of  fa£l,  in  a  particular 
r  1^7  1      ^^^^'     ^^  ^"^  ^*  Bourdieu,  i  Term  Rep,  3I3.  Lord  Mansfield 
defines  barratry  nearly  in  the  fame  terms,  viz.  as  partaking  of 
fomething  criminal,  and  as  committed  againd   the    owner  hf 
the  matter  or  mariners.     And  Lord  Hardwicke,  in  Lewen  v. 
^uaffo  (fl),  had  before  defined  it  to  be  **  an  aft  of  wrong  done 
by  the  matter  againft  the  fliipaiid  goods.**     W'illes  J.  in  giving 
the  judgment   of  the  court  in  Lociyer  v.  Offley,  i  Term  Rep. 
2^t.  a  cafe  defcidcd  jiift  before  that  of  Nult  v.  Bourdieu  ,-  and 
upon  which  occafion  be  mutt  be  nnderttood  as  fpeaking  in  con- 
formity with  the  opinion  upon  this  point  of  Mr.  Juftice  Buller^ 
ifcrho  was  then  prefent ;  and  probably  after  fome   communica- 
tion on  the  fubjeft  with  Lord  Mansfield  alfo,  who  happened 
then  to  be  abfent ;  defines  barratry  as  including  "  every-fpecies 
of  fraud  .or  knavery  of  the  matter  of  the   fliip,  by  which  the 
freighters  or  owners  (the  freighters  in  that  cafe  were  owners 
pro  tempore)  are  injured."  And  in  VaJUjo  v.  Wheeler,   Cowp% 
\l^,  AJlon  y  %htx  ftating  that  the  conduft  of  the  matter  was 
clearly  barratry,  adds,  as  the  reafon  which  induced  him  to  form 
that  conclufion,  "  for  he  wa.>  aftingy'ir /vV  owahenefit^  without 
intending  any  good  to  his  owner,  and  without  his  confent  and 

{a)  Pt^flethj  J^'T^Ut./fJ'urance. 

pnnty/ 
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privity.**   Here  confidering,  as  Lord  C.  J.  2.// had  done  before       1806. 

in  Stamma  v.  Brewn,  the  circumftance  of  private  benefit  accru.        

ing  to  the  mafter  zs  evidence  of  fraud  in  him  in  the  particular       Earli 
cafe,  and  not  effential  to  its  coi^ftitution  in  all  cafes  whatever.  ^  ^^^'"^r 
And  he   adds  afterwards,  «  I  am  clearly  of  opinion  that  this 
change  of  the  voyzge/or  an  iniquitous purpc/e  was  barratry ;  which 
is  not  confined  to  the  running  away  with  the  (hip,  <<  but  com-* 
prehends  every  fpecies  of  frauds  knavery,  or  criminal  conduff  in  tie 
tnafier^  by  which  the  owners  or  freighters  are  injured.    He  does  npt      r  y^o  t 
add,  •'  and  by  which  the  miffier  is  benefited  ,•"  which  he  muft  have 
done  if  he  had  confidered  the  aflual  or  intended  benefit  of  the 
mailer  as  eflential  to  the  definition  of  barratry*     In  Robertfon  v. 
Ewer,  I  Term  Rep.  127.  Bul/er  J.  upon  the  trial,  was  of  opi- 
nion, and  it  does  not  appear  upon  the  argument  to  have  been 
denied   by  the  Court,  that  72if/m^  e^v/ o/^/^r/ without  leave,  i>i 
breach  of  an  embargo,  in  confequence  of  which   the  owners  af. 
tertrards  fuilained  a  lofsi  in  refpe£l  of  feamen's  wages  and  pro- 
vifions,  by  the  detention  of  the  (hip,  was  barratry*    The  only 
queftion  made  by  the  Court  was,  whether  a  lofs  of  this  kind 
were  recoverable  on  a  policy  upon  the  body  of  the  fiiip.     And 
although  it  was  urged  in  argument  for  the  deiiendant,  th^t  what 
was  done  by  the  mafter  had  been  intended  for  the  benefit  of  the, 
owners,  the  Court  did  not  advert  to  it  as  a  point  at  all  material 
to   the  decifion  *t)f  the  queftion.    In  Mofs  v.  Byrom,  6  Term 
Rep.  379*  where  a  mafter,  under  letters  of  marque  defe£tive  in 
point  of  validity  for  want  of  a  certificate,  and  which  had  been 
put  on  board  by  the  owners  with  a  view  to  encourage  feamei^ 
to  enter,  and  without  any  intention  of  their  being  ufed  for  the 
purpofe  of  cruizing,  had  cruized  for  and  taken  a  prize,  and 
had  afterwards    libelled  fuch  pri^ze  for.   condemnation  in  the 
name  of  himfclf  and  his  owners,  in  a  port  in  the  Jf^efl  In^ 
dies,  and  during  his  ftay  there  on  that  occafion  was  loft  :  this 
was  holden  by  Lord  Kenjon  and  the  reft  of  tlie  Court  to  be 
barratry.     After  thefe  various  decifions  of  courts  of  law,  we 
are  certainly    warranted    in    pronouncing    that  a  fraudulent 
breach  of  duty  by  the  mafter  in  refpe£l  to  his  owners  \  or,  in 
other  words,  a  breach  of  duty  in  refpe£l  to  his  owners,  with 
a  criminal    intent,  or    ex    maleficio,  is  barratry.    And  with      T  1^0  1 
rcfpedl  to  the  owner  of  the  fhip  or  gpo4s,  whofe  intere^  is 
to  be  protected  by  the  policy,  it  can  make  no  difference  in 
the  reason  of  the  thing,  whether  tihc  prejudi9e  he  (ufiers  ba 

H  i  owing 
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l8otf«        owing  to  an  aft  of  the  mafteri    induced  by  inotivcs  of  ad-? 
•  vantage  to  himfelf^  malice    to  the  owner,  or    ^  difregard  tq 

^^\       thofe  laws  which    it  was    the  mafter^s    duty   tq  obey,    an4 
jto^ciLpFT,  which  (or  it  wov}ld  pot  be  barratry)  his  owners    rplied  upon 
his  obferving.     It  has  been  ftrongly  contended   on  the  part 
of  the  defendant  that  if  the  conduft  of  the  mafter,  ^though 
criminal  in  refpeft  of  the  ftate,  were   in  his  opinion   likely 
to  advance  his  owner's  intereft,  and  intended  by  him  to  do 
fo>  it  will  not  be    barratry.    But  to   this   we  cannot  aflent. 
For  it  is  not  for  him  to  judge  in  cafes  not  intruded  to  his 
difcretion,  or  to  fuppofe  t^at  he  is  not  breaking  the  truft  re- 
pofed  in  him,  bu(  afting  meritorioufly,  when  he  endeavours 
to  advance   the    intereft  of  his  pwners  by  means  which    the 
Jaw  forbids^  an4    which  his  owners    alfo  muft   be   taken  to 
haye   forbidden,   not   only    from    what    ought    to    be>   and 
therefore  muft  be  -prefumed  to  have  been,  their  own    fenfe 
of  public  duty,  but    alfo   frpm  a   confideration    of   the  rjik 
and  lofs  likely    to  follow  from  the  ufe   of  fuch  means.     In 
laying  down  this  doftrine  we    feel    ourfelves    fupported    by 
the  fcveral  eminent  authorities   already  referred  to.     And  in 
giving  this  opinion    we  do  not    feel   any    apprehenGon  that 
fimple  deviations  will  be    turned    into   barratry,  to  the  pre- 
judice of  the  undcr-writers  ;  for  unlefs  they  be  accompanied 
with  fraud  or  crime,  no  cafe    of   deviation  will    fall  within 
the  true  definition  of  barratry,  as  above  laid  down* 
■r  -  Another    argument    was    ufcd,  which    hardly    appears  to 

■■  have  been  ufed   ferioufly ;    namely,    that  the  captain  in  this 

cafe  united  in  himfelf  the  two  charafters  of  fupercargo  and 
captain  i  and  that  as  captain  he  muft  be  c^onfidercd  as 
obeying  the  direftions  of  his  owners,  giving  to  himfelf,  the 
.  captain,  by  himfelf  in  his  charafter  of  fuper^cargo.  It  is 
iufficient  to  ftate  fuch  an  argument,  to  fliew  that  it  can 
have  no  weight.  The  direftions  of  the  owners  as  to  the 
conduft  of  the  voyage,  and  as  to  places  where  the  trade 
was  to  be  carried  on,  are  to  be  looked  for  in  their  inftruc- 
^ions  i  which  coupled  with  their  duty  to  their  country,  muft, 
during  every  moment  of  the  voyage,  be  confidered  as  either 
cxptefsly  or  impliedly  direfting  the  captain  to  conduc):  the 
ifaip  to  thofe  places  only  where  trade  might  be  carried  on 
without  violating .  the  laws  of  their  country.  For  thefe  rea- 
sons we  are  of  opinion,  that  the  rule  nifi,  which  has  beei^ 
okained  in  thi§  cafe^  muft  be  difcharged^ 
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Doe,  on  the  feveral  Demifes  of  Nathaniel  Bates,  Friday 
and  Ann  his  Wife,  againji  Clayton  and  Another.    ^^^-  ^^*- 

TN  cjeftmcnt  for  lands  in  Little  Eaton^  In  the  county  of  Leicef-  Qne  feifed  in 

ter^  tried    at   Leicejlery   before    Chambre^  J.   a  verdi£k  was   fee^haringon- 

taken  for  the  plaintiflF,  fubjea  to   the  opinion  of  the    Court  ^yonedaugh- 

*i.     r  II      •  r  ter^.  mar- 

upon  the  following  cafe.  riedtoAT.i?. 

Thomas  Wright,  being  feifed  in  fee  Gmple  of  the  premifes  in  and   two 

queftion  by  will  duly  executed,  dated  the  25  th  July  1 795,  devifed  grandfoM 

as  follows :  «  And  as'for  my  worldly  and  temporal  cftate  which  ^.^f '^'"1^  , 

it  has  pleafed  God  to  endow  me  with,  I  difpofe  thereof  in  the  fed,  "  as  for 

following  maoncr.  F'irft,  I  give  and  bequeath  ur\to  Natb.  Bates ^  my  worldly 

u.  at  the  time  of  my  deccafe  or  when  called  for  :  and  I  further  eftat2°*^'^ 

derifc  that  the  aforcfaid  N.  Bates Jball  not  come  upon  my  premifes  \  givc*to  N. 

^hereditaments  on   any.  account  whatfoever.     I  alfo  give,  devife,  ^.  ix.;  and 

3iid  bequeath  unto  my  grandfon  Matthew  Batts  400/.  to  be  paid  f^^*^;,*^' 

at  the  age  of  21  years :  looA  of  it  is  now  in  fecurity  by  bond  ^^^  mpon^mm 

from  my  wife's  nephew  J.  Clayton,  which  was  part  of  my  wife's  premifes  ©r 

portion ;  and  the  other  300/.  arifing  from  the  profits  of  my  cftate  henditamewts 

and*  money  at  intereft.  I  alfo  give,  dcvifc  and  bequeath  to  my  Zh^tf^r^ 

daughter  jinn  20/.  per  annum,  during  the  term  of  her  natural  life.  Then  after* 

to  be  paid  half-yearly  out  of  the  profits  of  my  ejtate  ox  lands  %^'^y^^^\t^^ 

at  Eaton.**     And  then  after  fome  fpecific  legacies  of  plate  and  ^^  ^^  ^^'v 

furniture,  and  bequeathing  the  refidue  of  his  houfehold  goods,  ^  JJ^  devifed 

to  his  daugh- 
ter 20/.  a  ye^r  tmt  of  the  profits  of  his  estate  or  lands  at  Eaton  ;**  and  then  devi-  > 
fed  to  hisgrandfoi,  fV.  T.  B.  «*  all  bis  meffuage  and  dwelling-houfe  fituate  at  Eatou 
aforefaid,  with  all  hereditaments^  &c.  thereunto  belonging,  &c.  and  that  H^,  TLff.  whea 
3ii  (ball  enter  upon  and  enjoy  the  above-mentioned  estates,  fituate  at  Eaton  afore- 
faid:  but  that  if  he  fhould  leave  his  profeffion,  all  his  right  and  title  to  the  ejlatedc* 
▼ifed  ftiall  devolve  and  defcend  to  his  brother  M,  B.**  Held  that  in  order  to  effectuate 
tbe  intention  of  the  devifor  to  exclude,  at  all  events,  his  (bn-in-law  N.  B.  from 
(ommg  upon  his  premifes^  &c.  (which  he  would  other'wife  be  entitled  to  do  as  tenant 
by  the  curtefy,  if  his  fon  W.  T.  -S.'died  before  his  mother)  ;  W.  T.  B,  took  a  fee. 
Aided  too,  as  that  conllrudion  was,  by  tlie  introduftory  wards  as  to  hi^  worldly 
eftate  ;  by  giving  N.  B,  js.  ;  by  the  annuity  for  life  to  his  daughter,  payable  out  of 
the  fame  eftate :  and  from  the  direction  for  the  eftate  to  defcend  and  devolve  ta 
M.  B.  if  his  elder  brother  IV.  T.  B.  ihould  leave  his  profeflion  ;  (in  which  event 
M.  B.  would  only  have  taken  pur  autre  vie).  But  held  that  the  annuity  devifed 
to  his  daughter  y/.  out  of  the  profits  df  the  eftate^  being  no  charge  upon  the  deiifecy  or 
Upon  the  eflatc given  to  him,  would  not  have  paffed  the  fee  to  /^.  T.  B» :  nor  would 
the  word  efiatey  as  here  ufed  in  the  devife  to  him  ;  being  by  reference  reftridcd  to 
ihe  antecedent  words. 

H  4  with     *  [  14^  3 
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2806.       with  his  books,  &c*  between  his  two  grandfons  Wright  Thomat 
•^  and  Matthew  Bates  equally ;  he  &ys,    **  And  I  do  hereby  giTC^ 

Batbs  ^^^^^^  ^^^  bequeath  untp  my  grandfon  Wright  Thomas  Batesy  all 
<^ainfi  ^^^  mefTuage  and  dwelHng-houfe  fituate  at  Eaton  aforefaid, 
LAYTo^f  with  all  houfes  and  hereditament^  thqreunto  belonging,  and  alfo, 
^4  Anotlier.  ^jj  ^^{^  parcels  of  land  fituate  in  the  lordfcip,  prccinfts,  and  terri- 
tories of  Eaton  aforefaid,  now  in  my  own  and  Geo.  Blankley*s  oc* 
|:up2|tion,  and  to  continue  fo  until  ^f/V^/i^/r/Mi/ 1801.  And  my 
will  further  is,  that  my  grandfon  Wright  Thomas  Bates,  when  he 
arrives  at  the  agp  of  21  years,  (hall  enter  upon  and  enjoy  the 
abovementiofied  ESTATE,  with  the  hereditaments  thereunto  belong- 
ing, fituate  at  Eaton  aforefaid.  And  my  will  further  is,  that  if 
my  grandfon  Wright  Thomas  Bates  (hould  make  ^n  e^br  and 
run  away  from  his  profeffion  that  he  is  now  fettled  iuj  all  hii 
right  and  title  and  claim  to  the  eflate  of  lands  and  houfes  that  I 
have  now  devifed  to  him  (hall  devolve  and  defend  to  his  brother 
Mathew  Bates.  And  I  do  hereby  make  and  ordain  my  grand* 
fon  Wright  Thomas  Bates^  upon  his  good  behaviour^  to  be  ray 
fole  executor.''  The  premifes  above  devifed  are  the  premifes  in 
<^ueftion,  TTic  tefiator  died  fcifed  in  November  1 797,  leaving 
qnty  one  c}iild  jinn,  one  of  the  le(rors  of  the  plaintiff,  and  who 
had  been  married  many  years  to  Nati.  Bates,  the  other  lefibr  of 
the  plaintiff,  by  whom  (he  had  two  children,  Wright  Thomas 
and  Mathew  Bates.  The  teftator  died  pofleffcd  of  perfonal 
C  ^  43  ]  ^^^^^  fufficien t  to  pay  his  debts  and  the  legacy  of  400/*  bequeathed 
to  his  grandson  Mathev),  and  the  feveral  other  legacies.  Ann  Bates 
had  for  feveral  years  previous  to  and  at  the  time  of  the  death  of 
the  teftator,  together  with  her  two  children  lived  apart  from  her 
hufband  and  with  the  teftator^  at  whofe  expence  they  were 
maintained  and  the  children  educated.  Wright  Thomas  Bates, 
at  the  time  of  his  grandfather's  making  his  will  and  until  his 
deceafe,  was  an  apprentice  to  an  apothecar^i  and  complied  with 
the  terms  of  the  will  in  every  refped,  and  continued  in  his  pro* 
fellion  conformably  thereto.  Upon  his  attaining  the  age  of  2X^ 
he  entered  upon  the  eftate  and  premifes  fo  devifed  to  him,  and 
enjoyed  the  rents  and  profits  thereof  till  the  time  of  his  death 
without  iffue,  in  June  1 8o2,  And  by  his  will  duly  executed, 
dated  25th  of  March  1802,  W.  T.  Bates  devifed  the  eftate  in 
qucftipn,  together  with  his  peifonal  eftate,  to  the  defendants,  in 
truft  to  convert  the  fame  into  money,  and  after  payment  of  hi$ 
^cbts  and  funeral  expenccs  to  place  the  money  out  at  intereft 

an(( 
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Und  pay  fiich  intcreft  to  the  fole  ufe  of  his  motl^cr  for  the  main-        1 8od[, 
tenance  of  herfelf  and  her  fon  Mathew  until  the  latter  (hould        " — r— 
attain  the  age  of  ai  years;  then  to  pay  Matheip  xoo/.  in  ad-        R^tc  * 
dition  to  the  400/.  left  him  by  his  grandfather  \  contifiuing  the       againft 
remainder  at  intereft  for  his  mother  during  her  life,  and  then  to    Claytoh 
pay  the  principal  to  his  brother  ^tf/i&/«;.  Tlie  queftion  was,)vhe-  andAnother# 
thcr  Wright  Thomas  Bates  took  a  fee  in  the  eftate  in  queflion. 
under  the  will  of  his  grandfather  Thomas  Wright^  or  only  an 
eftate  for  life  ?  If  the  latter,  the  verdift  to  Hand :  if  the  formert 
the  verdift  to  be  entered  for  the  defendants. 

The  cafe  was  argued  on  a  former  day  by  Reader  for  the  plain- 
tiff, and  Torhington  for  the  defendant? ;  but  as  the  arguments      p  -» 
turned  wholly  on  the  intention  of  the  devifor,  to  be  cbllcfted*     ''     ^     ^ 
from  the  particular  proyiGons  of  his  will,  and  are  adverted  to  in 
the  judgment  of  the  Court,  they  need  not  be  repeated*     Aftec 
time  taken  for  confideration, 

Lord  Ellenborough  C.  J.  delivered  judgment. — ^The  que& 
tion  is,  whether,  by  the  will  of  Thmuss  Wrtght^  his  grandfon 
Wrighft  Thomas  Bates  took  an  eftate  in  fee,  or  for  life  only  ; 
inafmach  as  in  the  devife  to  him  there  are  no  words  of  limita- 
tioDj  without  wl^ich  a  fee  will  not  pafs,  unlefs  there  be  other 
words  in  the  will  to  (hew  the  teftator's  intent  to  pafs  a  fee,  or 
unlefs  the  devife  be  for  fome  fpecial  purpofe,  which  cannot  be 
eScCted  without  a  larger  eftate  than  an  eftate  for  life  ?  The 
introdudory  claufe  of  the  will,  it  is  admitted,  is  not  fufficient  of 
itfelf  to  pafs  a  fee  :  nor  will  the  annuity  given  to  the  teftafor's 
daughter  of  20/.  a  year,  for  her  life  ^  as  it  is  given  out  oftheprcn 
fits  oftbi  eflate^  and  is  no  charge  on  the  devifee,  or  on  the  eftate 
given  to  him.  And  though  the  word  eftate  be  ufed  (which  in 
moft  cafes  will  carry  the  whole  intereft  which  a  teftator  has,) 
yet,  as  it  is  in  this  cafe  by  its  reference  reftri£);ed  to  the  ante« 
cedent  words  of  devife,  it  cannot  pafs  a  fee,  as  thofe  antecedent 
words  will  not  do  fo.    It  is  then  to  be  feen  whether  in  order  to 

'  #        *         •  • 

effe8uate  the  views  of  the  teftator^  as  colle£led  f^pmhis  will>  It  be 
neceffary  to  give  fuch  eftate.  The  objeAs  which  he  had  in  view 
feem  to  have  been,  firft,  the  excluGon  of  his  fon-in-faw  from  any 
advantage  from  his  eftate,  of  which  he  would  have  been  tenant 
by  the  curtefy  if  it  had  been  permitted  to  defcend  to  his  daughter ; 
and,  fecondly,  to  prevent  his  grandfon  Wright  Thomas  Bates 
from  deferting  the  bufinefs  in  which  he  was  engaged,  and  which 
he  might  be  induced  to  leave,  if  an  unqualified  right  in  the  teff     [  145  3 

5  tatof^ 
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iSotft  tator*s  cftatcs  were  given  him,  Thefc  appear  to  have  been  the 
'  '  teftator's  objeds,  from  the  legacy  of  one  (hilling  given  to  hit 
Bates'  daughter'5  hufband  ;  from  the  teftator's  defirc  that  the  hufband 
againjl       fliould  not  come  upon  his  premifes  or  hereditaments  on  any  ac- 

a  A^^tlT  ^^^'^^  whatever ;  from  his  giving  his  daughter  an  annuity  of  ao/. 
a-year  during  the  time  of  her  natural  life,  payable  out  of  the 
proHts  of  his  lands  or  eflate  at  Eaton  ;  and  from  his  dire£^ion 
that  if  his  grandfon  Wright  Thomas  Bates  (hould  make  an  errorj 
and  run  away  from  his  profeflion,  his  rights  titki  and  claim  to 
the  eftate  of  lands  and  houfes  devifed  to  him  fliould  dcfcend  and 
devolve  to  his  brother  Mathev)  Bates.  Let  as  then  fee  if  for 
thcfe  purpofes  it  be  neceffary  that  the  grandfon  Wright  Thomas 
Bates  (hould  take  a  fee.  And  to  induce  him  to  continue  in  his 
profe(riony  it  does  not  feem  nece(rary  that  he  (hould  ;  for  the  lofs 
pf  the  eftate  for  his  life,  and  the  depriving  him  daring  that  period 
of  the  advantages  of  It,  (the  enjoyment  of  which  might  lead  him 
to  think  the  purfuit  of  his  profe(Eon  to  be  no  longer  an  obje£l,) 
■might  very  effetlually  anfwer  that  purpofe  of  the  teftator,  who 
might  not  mean  that  Wright  Thomas  Bates^s  children  (hould 
have  no  advantage  from  his,  the  teftator's  eftates,  in  cafe  their 
grandmother,  the  teftator's  daughter,  (hould  let  it  defcend  to 
them  ;  although  their  father  might  make  an  error,  and  run  away 
from  his  profeflion.  The  removing  of  that,  which  in  the  appre- 
heniion  of  the  teftator  might  operate  as  an  inducement  to  hira  to 
quit  his  profcffion,  during  the  whole  time  it  was  capable  of  being 
^xcrcifed,  and  the  leaving  him  under  the  fame  neceflity  to  carry 
it  on  as  was  the  occafion  originally  of  his  being  placed  in  it,  might 
very  reafonably  be  thought  by  the  teftator  a  fu(EcientIy  power-t 

r  146  1  ^^^  fecurity  for  his  grandfon's  continuing  in  it ;  although  in  the 
event  of  his  furvivlng  his  mother  the  revcrGon  in  fee  might  come 
to  him.  So  that  it  does  not  feem  neceffary,  for  the  purpofe  of 
accompli  filing  the  latter  objcft  of  the  teftator  to  give  to  Wright 
Tkcmas  Bates  more  than  an  eftate  for  life,  determinable  on  his 
running  away  from  his  profeflion  ;  with  a  limitation  to  Mather 
Batesj  in  that  event,  of  an  eftate  for  the  life  of  his  brother.  And 
this  is  the  natural  conftruftion  of  the  devife  to  Matkeiu  Bates ^^ 
which  furniflies  no  inference  that  the  eftate  before  given  was 
meant  to  be  more  than  an  eftate  for  life  :  for  it  refers  to  what 
was  before  given  to  his  brother  :  and  the  teftator  does  not  feea\ 
%o  have  had  any  particular  rcafon  for  limiting  his,  Wright  Tho'- 
mas  Bates^s  eftate  to  Matheiv  Bates^  except  fpr  the  purpofe  of 

pbliginc 
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obliging  his  eldeft  grandfon  to  continue  in  his  profcffion-    But,         1806^ 

with  rcfpe£i  to  the  other  objeft  of  the  teftator,  viz.  that  of  cx^         ' 

eluding  his  fon-in-law  from  any  advantage  from  h'^  eftates,  it       ^^ 
does  not  appear  to  us  that  this  objeft  can  be  fufficieqtly  anfwered|        againfi 
unlefs  the  grandfon  Wright  Thomas  Bates  took  an  eftatc  in  fee  ;      Claytow 
inafmuch  as  in  the  cycnt  which  has  happened,  namely,  of  Wright  ^"^  Another, 
Thsmas  B^te/s  dying  in  the  lifetime  ofhismother^  ^and  that  was 
an  event  not  fo  unlikely,  as  not  to  have  been  probably  contem- 
plated by  the   teftator,)  the  fcifor   of  the  plaintiff,  Nathaniel 
Bates,  would,  as  he  now  infifts,  be  entitled  to  the  lands  dcvifed 
as  tenant  by  the  curtefy,   if  his  fon   Wright  Thomas  Bates  took 
only  an  eftate  for  life.     The  teftator  appears  to  have  confidered  » 

his  will  as  giying  to  his  devifee  a  power  of  preventing  his  fon^ 
in-law  from  coming  upon  his  eftates ;  for  he  defires  that  he 
{hall  not  .come  upon  his  premifes  and  hereditaments  on  any 
account  whatfoever ;  which  requeft  coul(d  only  operate  by  being 
addrcff^d  to  fome  perfon,  who  might  have  the  power  of  prevent-  r  ixn  T 
ing  him  from  coming  upon  thofe  premifes  and  hereditaments, 
and  could  only  operate  for  fo  long  time  as  fuch  perfon  had  that 
power.  And  therefore  if  the  devifee,  Wright  TJjomas  Bates,  took 
but  an  eftate  for  life,  on  his  death  this  obje£l  of  the  teftator 
^'ould  be  no  longer  attainable ;  and  he,  whom  the  teftator  defired 
might  not  come  upon  his  premifes  on  any  account  whatfoever, 
would  by  law  be  entitled  to  a  freehold  in  them,  and  to  enter  and 
take  pofleffion  of  them.  This  the  devifor  could  never  mean  2 
for  there  is  no  reafon  to  think  it  was  his  wifh  to  prevent  his 
coming  on  the  eftate  during  the  life  only  of  the  grandfon  ;  but 
that  he  (hould  not  at  any  time  during  bis  own  life  come  upon  ic ; 
and  therefore,  to  give  cffe£l  to  that  devife,  the  devifee  muft  have 
been  intended  to  take  an  eftate  commenfurate  with  that  defirc  • 
anjd  as  an  eftate  for  life  would  not  be  adequate  to  fuch  pOrpofe, 
it  follows  that  the  devifee  muft  have  been  intended  to  take  a  fee. 
This  conftruSion  may  be  confidered  as  in  a  degree  aided  by 
the  introduftory  words  of  the  will  refpefling  his  worldly  and 
temporal  eftate,  &c,  which  are  allowed  to  have  feme  weight 
in  cafes  where  the  intent  of  the  teftator  is  doubtful,  and  where 
there  are  other  words  in  the  will  to  carry  his  intent  into  effedl ; 
snd  alfo  by  the  devife  to  his  daughter,  who  was  his  heir  at  law,* 
of  an  annuity  for  her  life  out  of  the  profits  of  his  eftates.  For 
it  is  highly  improbable,  when  he  made  a  partial  provifion  for  her 
for  h?r  life  put  of  his  eftsites,  that  he  fliould  mean  that.fhe  fliould 

'  take 
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i8q6«        take  tbe  whole  of  them  upon  the  death  of  his  eldeft  grandfon; 

'        an  event  which  cannot  well  be  underftood  to  have  put  an  -end 

Ba*  e*       to  the  reafons  or  motives  which  induced  fuch  particular  difpo- 

a^ainji       ^tion  of , his  property:  and  we  have  no  reafon  to  think  that  die 

Clayton     devifor  meant  to  have  dealt  more  favourably  ^  by  his  fon-in-Iaw 

;in4  Another,  j^   ^j^^  ^^^^^  ^f  j^jg  gy^ndfon's  death,  than  he  cxprefsly  did 

'■  "^    when  his   grandfon  was  living.     For  thefc  reafons  we  arc  of 

opinion,  that  the  grandfon  Wright  Thonias  Bates  took  an  eftate 
\\\  fee,  and  that  the  poftca  mud  be  delivered  to  the  defendant. 

Toftea  to  the  Defeqdant> 


IN  TftE  FoRTt-^ETENTH  TeAR  01^  GEORGE  lit  14^ 


Sir  OswALp  M08LEY,    Bart,   an   Infant,  dgainji   W.     ,  ''^^• 
Mass£Y3  Sir  J.  P.  MosLEY)  Bart,  and  Others,  Infants,  ' 

&c. 

''PHE  Ldrd  Chancellor  fcnt  the  following  cafe  for  the  opinioh  J^  having  aii 
of  this  Court.  eftate  in  tke 

In  the  year  1758  John  Hope  Efq.  died  feifed  in  fee  of  free-  5^?"*^°^, 
hold  efiatcs  in  the  counties  of  Monmouthy  Radnor^  and  Norihum^  which  he  was 
berlandf  which  on  his  death  defcended  to  his  three  coheirs  at  {tthAinfeeiu 
law|  who  were  Mary  Jones  widow,  Thmas  Tonntan  Efq.,  and  P^JklT^^^i  ^od 
Hannah  Jones^  wife  of  Thomas  J^nes  Efq.     By  indentures  of  ^ft^^g  j^  ^j^^ 
leafe  and  releafe  dated  the  5th  and  6th  of  January  1762,  being  county  of 
a  fettlement  made  previoufly  to  the  marriage  of  T.  Tonman  with  Radnor^  of 
Dorothy  Roberts ;  after  reciting  that  T.  Tonman,  as  nephew  and  ^Jfo^ifZT"^* 
one  of  the  heirs  at  law  of  John  Hope,  was  feifed  in  fee  of  one  fee,  fubjeft 
undivided  third  part  of  certain   manors,  lands,  &c.  late  the  to  the  ufes  of 
cftate  of  John  Hope,  in  the  feveral  counties  of  Northumberland,  \^^^^^^^ 
Mon$nouth,  and  Radnor;  and  that  it  was  agreed  that  a  divifion  (br-whichht 
of  all  the  real  eftates  of  John  Hope  *  fliould  be  made,  and  that  covenanted 
after  fuch  divifion  the  third  part  allotted  to  T  Tonman  (hould  ^°  convey  to 
be  conveyed  to  triiftees  for^the  ufes  after  mentioned  ;  it  was  co^  himfelf  and 
tenanted  and  agreed  that  7.  Tonman  (hould  fettle  his  allotment  his  wife  for 

life,  remain- 
der to  hisiirfl:  and  other  fonslin  tail ;)  which  left  him  in  equity  a  difpofing  power  over 
the  reverfibn  only ;  both  which  eftates  had  formerly  belonged  to  an  uncle,  and  came 
to  him,  the  one  by  defcent,  the  other  by  purchafe  from  another  co-heir  of  his  uncle  ; 
by  his  will,  mifreciting  the  eftate  of  which  he  was  feifed  in  fee  in  pofTeflion  to  be  in 
the  county  of  Radnor  inftead  oi Monmouth  \  and  mifreciting  his  difpofable  revcrfion 
to  be  ill  the  county  of  Monmouth  inftead  df  Radtior^  devifed  bts  ejlate  fo  mifdefcribed 
to  be  in  R,  which  was  m  truth  the  reverfionary  eftate,  to  his  wife  for  life  ;  remainder 
to  his  only  fon  for  life ;  remainder  to  his  fons  and  daughters  in  tail,  in  ftri6^  fettle- 
ment ;  remainder  to  his  own  daughter,  &c. ;  and  devifed  the  reverfion  only  oihis  ejiatie 
fo  mifdefcribed  to  be  In  M.  of  which,  in  truth,  he  was  feifed  in  fee  abfolute,  after 
the  deaths  of  his  wife  and  only  fon  without  iiTue,  to  his  daughter,  &c. :  yet  held,  that 
enough  appeared  on  the  face  of  the  will,  which  alfo  dcfcribed  thefe  eftates  2A  formerly 
hdonging  to  hit  uncle,  to  (hew  that  the  devifor's  intent  was  to  pafs  the  prefeut  interefta 
of  his  et(ate  in  fee  abfolute,  which  was  in  the  county  of  M.  and  the  reverfion  of  his 
fettled  eftate  in  the  county  of  R,,  although  he  had  refpeftively  mifdefcribed  their 
local  Ctuationg,  ^  '  *  [  150  1 

of 
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1  So6*       of  the  faid  manors  and  lands,  8cc.  td  the  ufe  of  hitnfelf  for  life  i 
*        remainder  to  truftces  for  preferving  contingent  remainders,  &c. ; 

MosLEY  remainder  to  the  ufe  of  Dorothy  his  intended  wife  for  life,  for 
Massey*  ^^^  jointure  and  in  fati-faftion  of  dower ;  remainder  to  the  ufe 
of  the  firft  and  other  fons  of  the  marriage  fucceflively  in  tail ; 
remainder  to  the  ufe  of  himfelf,  71  Tonmattj  in  fee.  By  inden- 
tures of  leafc  and  tclcafe  of  the  2oth  and  2ift  of  jtpn'i  1^62^ 
between  T,  Tonmariy  Mary  Jones^  Hannah  Jonesy  and  Thomai 
Jones  herhuftand,  a  partition  of  John  Hopeh  eftates  was  made; 
and  thereby  the  whole  of  thofe  eftates  in  the  county  of  Mon^ 
mouth  was  allotted  and  conveyed  in  feveralty  to  Hannah  Jones 
and  her  heirs,  for  her  third ;  certain  parts  of  his  Radnor/hire 
eftates  were  allotted  and  conveyed  in  feveralty  to  Mary  Jones 
and  her  heirs,  for  her  third  i  and  other  parts  of  the  Radnor/hire 
eftates  were  allotted  and  conveyed  in  feveralty  to  T.  Tonman  and 
his  heirs,  for  his  third ;  of  which  latter  Z".  Tonman  thereby  be- 
came feifed  in  fee,  fubje£t  however  to  the  trufts  of  the  faid 
fettlement*  In  the  year  1763  T,  Tonman^  in  confideration  of 
2300/.,  purchafed  of  Z".  Jones  and  Hannah  his  wife  the  Mon* 
mouthjhtre  eftates  allotted  to  the  latter  for  her  third ;  and  the 
fame  were  by  indentures  of  leafe  and  releafe  of  the  14th  and  1 5  th 
of  January  1763  conveyed  to  Tl  Tonman  in  fee.  T  Tonman 
had  iffue  by  Dorothy  his  wife  a  fon  John^  (ince  deceafed,  and  a 
daughter  Elizabeth,     7*.  Tonman  made  his  will,  dated  the  30th 

-  -      of   January   1787,  duly  executed,    in   the   following  words: 

**  WTjereas  I  am  feifed  in  fee  of  a  mefluage  or  dwelling-houfe, 
<<  and  feveral  lands  and  hereditaments  in  the  parifli  of  Llanvi- 
«*  hangell  Nant  Mel/on,  in  the  county  of  Radnor y  and  of  a  moiety 
«*  of  a  mefluage  or  dwellingthoufe,  with  feveral  lands,  heredi-* 
**  taments,  and  appurtenances  thereunto  belonging,  in  the  parifh 
"  of  Old  Radnor  in  the  faid  county  of  Radnor ;  and  I  am  alfo 
**  feifed  of  the  reverfion  in  fee ^  expeEiant  on  the  death  of  my  'wife 
**  Dorothy^  and  on  the  death  of  my  fon  John  without  iffue%  of  di* 
**  vers  meffuagesy  lands^  and  hereditament s^  with  their  appurte^ 
**  nances^  in  the  feveral  counties  of  Monmouth  and  Northumberland^ 
•*  which  were  part  of  the  ejlate  of  my  late  uncle  John  Hope  deceafed  : 
«*  Now  I  do  give  and  devife  all  my  faid  eftate  in  the  faid  county  of 
•*  Radnor^  with  their  and  every  of  their  r.ppurtcnants,  unto  my 
**  wife  Dorothy  for  her  natural  life ;  remainder  unto .  my  fon 
"  John  for  bis  natural  life,  without  impeachment  of  waftc . 

<^  remainder 
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•*  remainder  to  truilees  and  their  heirs  during  the  natural  life  of        1806. 

«*  my  fon  jfoint  upon  truft  to  preferve  contingent  ufes,  8cc.;        

"  and  from  and  immediately  after  the  deceafe  of  my  faid  fon  Mo s let 
«<  John^  (then  he  limits  the  fame  to  the  ufe  of  the  firft  and  mI'^sey 
other  fons  o.f  his  fon  John  to  be  begotten  fucceiEvely  in  tail ; 
and  in  default  of  fuch  iflue  to  the  ufe  of  the  daughters  of  his 
fon  John  fliare  and  fhare  alike,  as  tenants  in  common  in  tail^ 
with  crofs  remainders.)  •*  And  as  for  and  concerning  the  re^ 
verfiofiy  remainder^  and  inheritance  as  well  of  my  faid  eflates  in 
the  faid  county  of  Radnor  j  with  the  appurtenances,  from  and 
**  immediately  after  the  determination  of  the  faid  feveral  and 
<*  refpc£live  ufes  and  eftates  thereof  herein-before  limited,  and 
"  as  the  fame  fhall  refpeftivcly  end  and  determine,  as  alfoofthe  [  i^%  T 
^*faid  meffuagesj  lands  and  hereditaments  in  the  faid  feveral  counties 
**  of  Mc^nmouth  and  Northumberland^  with  their  appurtenances, 
«*  from  and  after  the  death  of  my  faid  wife,  and  of  my  faid  fon 
**  John  without  iffue^  I  do  give  and  dcvife  the  fame  unto  and  to 
«*  the  ufe  of  my  Atm^Xxx  Elizabeth  for  her  natural  life,  without 
«  impeachment  of  wade ;  remainder  to  the  ufe  of  the  faid 
•<  (truftees)  and  their  heirs  to  preferve  the  contingent  ufes,  &c.*' 
(And  then  after  her  death  he  limits  the  fame  in  ftriQ:  fettlement 
to  the  ufe  of  her  firfl  and  other  fons  fuccefTively  in  tail ;  re- 
mainder to  the  ufe  of  her  daughters  as  tenants  in  common  in 
tail,  with  crofs  remainders  between  them ;)  with  divers  re- 
mainders over.  The  teftator  T,  Tonnian  died  without  revoking 
or  altering  his  will,  leaving  his  wife  Dorothy  and  his  two 
children  John  and  Elizabeth  him  furviving.  The  teftator  T.  Tont 
man  was  in  point  of  \z^  feifed  in  fee  of  the  eftates  in  the  county  of 
Radnor  J  of  which  his  will  ftatcs  him  to  be  feifed  in  fee :  but 
thofe  eftates  were  bound  in  equity  by  his  marriage  fettlement 
before  mentioned,  under  which  he  was  at  the  time  of  making 
his  will  and  at  the  time  of  his  death  entitkd  to  the  equitable 
revcrfion  in  fee  thereof^  fubjeft  to  the  prior  trufts  of  his  mar- 
riage fettlement  of  the  5th  and  6th  of  January  176a  :  and  the 
teftator  had'not  at  the  time  of  making  his  will  and  at  his  death 
any  other  eftate  in  iht  coxxnty  oi  Radnor,  The  teftator  in  point 
of  faft  was  not  feifed  of  the  reverfion  in  fee  of  the  eftates  in  the 
county  of  Monmouth y  of  which  his  will  ftates  him  to  be  fo  feifed  ; 
but  he  was  at  the  time  of  making  his  will  and  at  his  death 
feifed  in  fu  in  pojfeffion  of  the  eftates  in  the  coUnty  of  Mon- 

mouth  I 
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x8o6.        fkoutif  which  had  been  allotted  to  tiannah  Jones  for  her  thini 

upon  the  abovemcntioncd  partition;  ahd   which  eftates  were 

MosLET      purchafed  by  the  tedator  and  conveyed  to  him  by  the  faid  deeds 

Massbt.      of  the  I4th^and  15th  of  January  1763;     And  the  teftator  had 

xlot  at  the  time  of  making  his  will  and  at  his  death  any  other 

eftate  in  the   county   of  Monmouth.    The  quellions  for  the 

opinion  of  the  Court  are, 

Firft,  Whether  John  Tonman  the  fon,  by  virtue  of  the  will 
of  Thomas  Tonman^  took  any  and  what  intereft  iii  the  real 
cftate  in  the  county  of  Monmouth,  of  which  T*  Tontnan  was  fo 
feifed  at  the  time  of  making  his  faid  will. 

Secondi  Whether  Elizabeth  Tonnian  the  daughter  took  mf 
and  what  intereft  by  virtue  of  the  faid  will^  in  the  Mon^ 
mouthjhire  eftate. 

Third,  Whether  John  Tonman  took  any  and  what  intereft 
in  the  Radnor/hire  eftate. 

Fourth,  Whether  Elizabeth  Tonman  took  any  and  what  in- 
tereft in  the  Radnor/hire  eftate. 

Wetherell  for  the  plaintiff.  The  dcvifor  was  feifed  in  fee  in 
poflelTion  of  the  Monmouthjhire  eftate  which  he  had  purchafed 
of  Jones  ;  and  he  had  a  difpoGng  power  over  the  reverfion  only 
of  the  Radnor/hire  eftate ;  that  eftate  being  bound  in  equity  by 
the  ufes  of  his  marriage  fcttlement.  But  in  the  recital  of  his 
will  he  has  rcverfed  the  local  defcription  of  the  two  eftates ; 
mifdefcribing  the  eftate  of  which  he  was  feifed  in  fee  in  pof- 
feflion,  as  being  in  the  county  of  Radnor  inftead  of  Monmouth  : 
and  vice  verfa  mifdefcribing  the  revqrfionary  eftate  which  he  had 
•  to  difpofe  of,  as  lying  in  tlie  county  of  Monmouth   inftead  of 

L  *S4  J  Radnor  {for  in  fad  he  had  no  eftate  in  Northumberland).  If 
this  miftake  can  be  correded,  all  the  devifes  fcverally  made  of 
each  eftate  will  take  place  of  courfe  j  which  otherwife  arc  for 
the  moft  part  incongruous  and  inapplicable.  Firft,  the  miftake 
is  judicially  apparent  upon  the  face  of  the  will  i  and  by  oom- 
paring  the  recital  with  the  difpofing  claufes,  and  then  with 
the  feveral  eftates  which  he  had^  to  difpofe  of,  it  is  plain  that 
when  the  devifor  recites  that  he  was  feifed  in  fee  (by  which 
muft  be  under  ftood  in  pofleflion)  of  one  eftate,  he  meant  his  eftate 
in  Monmouthjhire,  in  which  he  was  feifed  of  the  abfolute  fee  % 
and  not  that  in  Radmrjhire,  in  which  he  had  only  a  reverfion 
difpo(eabIe :  and  that  when  he  recites  hinjfclf  ta  be  feifed  of 

the 
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Xhtriverfionjxifct^  expeftant,  &c.   (which  Was  the  cxaft  de-        1806. 

icription  of  his'fettled  cftate)  of  another  eftate,  he  muft  have         

intended  that  in  the  county  of  Radnor y  and  not  of  Momnouih^      Mosley 

where  he  had  no  fuch  reverfion.     Unlefs  therefore  this  verbal     TOff.«/,r 

miftakc  can  be  reilified  by  the  apparent  intent  of  the  devifor, 

the  will  mud  fall  to  the    ground :    for  being    feifed  only  of 

the  reverfion  of  the  Radnor/hire  eftate  in  equity,  he  could  not 

devife  it  to  prefent  ufes.     Nor  on  the  other  hand  is  it  reafonable 

to  fuppofe  that  he  (hould  only  difpofe  of  the  reverfion  of  the 

Monmouthjhire  eftate,  (of  which  he  was   feifed  in  fee  in  pof- 

feffion,)  after  the  deaths  of  his  wife  and  fon  without  iflue,  to 

whoni  he  had  not  before  given  any  intereft  in  that  eftate.     The 

niftake  is  further  (hewn  by  the  defcription  which  he  adds  to  the 

rcverfionary  intereft  in   the  lands  which  he  meant  to  devife^ 

namely,  **  'which  iverepart  of  the  eftate  cf  my  late  uncle  J-ohn  Hope 

«  deceafed"  which  defcription  immediately  applied  to  the  eftate 

m  Radnorjbire^  which  he  had  by  defcent  from  his  uncle;  the      r   irr  1 

other  eftate,  though  once  part  of  his  uncle's  property,  coming 

immediately  to  him  by  purchafe ;  though  he  has  reverfed  the 

local  defcription  of  the  two  ejlates.     Secondly,  affuming  that  it 

appears  judicially  to  the  Court,  that  the  local  defcription  of  the 

two  eftaces  is  a  mere  miftake,  the  Court  may  corrcft  it  by  cou- 

ftruing  the  will  according  to  the  real  intention  apparent  of  the 

devifor.     As  where  one  having  only  a  rcverfionary  eftate  in  the 

city  of  Worcefter  devifed  all  his  eftate  in  poiTeflion  in  that  city  ; 

yet  the  reverfion  was   holden   to  pafs.       Hcufter  v.    Corbett 

34  H.6.p»  16.  recognized  in  Howev,  Connye  {a),     Soadevife 

of  a  manor  has  pafied  a  Jee-farm'^rent  {b) ;  becaufe  the  devifor, 

having  nothing  elfe  in  the    manor,  could  mean  nothing  elfc, 

and  the  wiH  would    otherwifc  be  void.     So  Plowd.  524.  and 

Bro.  Devife^  pL  48.  where  one,  after  the  ftat.  27  i/.  8.,  devifed 

that  his  executors  fliould  be  feifed  to  the  ufe  of  A.  and  his 

affigns  in  fee,  whereas  there  were  then  no  feoffees  to  ufes  ;  yet 

the  eftate  pafied  ratione  intentionis.     And  in  Plowd.  522.  it  is 

faid,  that  where  the  intent  of  the  teftator  is  evident  by  the 

{a)  1  Leon.  i8o« 

{b)  Inchly  T.  Robh^ott,  3  Leon.  16$.  refers  to  fitt.  tit.  Feojhmts 
anflFaitfi^l.  12, 


VoL-VIII.  I  WOI^' 


,55  CASES  IN  MICHAELMAS  TERM 

1 8o6*       words;  it  is  the  office  of  the  Court  fo  to  marflial  tnd  conflrua. 
the  words  that  the  intent   may  take  place,  and  the   thing  be 

MosLEY      cffefted  and  not  deftroycd,  if  any  fcnfc  at  all   can  be  made 

Massk Y,  ^^  them  by  law.  Again,  a  devife  of  all  the  dcviforV  ft*te  lani 
in  ii/.  was  adjudged  (^i)  to  pafs  tithes  ;  he  having  nothing  clfe 
there*     B,olle  faid,  that  the  intent  fliouid  prevail  if  it  could  be 

r  j-g  -I     found  ovit;  though  it  could  not  be  collected  ^x  w  termini  s  for 
that  other  wife  the  will  would  be   void.      And  for  the  fame 
reafon  a  devife  (J)    of  freehold  pafled  leafehold  land8>  where 
there  were  none  other.     In  Mirrill  v,  Nichols  {c)  one  having  a 
inoiety  in  Effex,  and  the  other  moiety  in  Kent^  by  fcveral  pur^ 
cshafes  from  the. fame  perfon,  devifed  <<  as  to  my  moitir/,  I  de- 
vife all  my  moiti^/  in  Kent  to  A.  B, ;"  {ciying  nothing  of  hia 
moiety  in  Effex ;  yet  this  was  holden  to  pafs  both«     And  in^ 
Ovf^s  V.  Bean  {d)  a  devife  of  a  charHy  to  the  poor  of  &e 
pariih  of  J^ngene^u  in  the  county  of  Montgomery  was  fuftained ; 
ihough  the  pariCb  of  that  name  (in  which  the  teilator  and  hia 
parents  had  lived  and  died)  was  in  the  county  of  jDenbigh. 
There  is  another  clafs  of  cafes  {e)  where  deyifes  have  been 
holden  good,  though  the  chriftian  names  of  the  devifees  were 
xpiftaken»  if  the   perfons  were  afcertainable  by  other  ctvcum^ 
Ctances.    And  he  alfo  referred  to  Finnius*  Commentary  on  yu/H" 
nian,  459  (/)•    Now  here  the  corre£kion  to  be  made  is  merely 
by  tranfpofing  the  words   of  local  defcription>  JHonnwuti  and 
Radnor^  or  by  rejefling  them  altogether,  and   not  by  fubfti- 
tuting  new  words  of   defcription  \  the  eilate$  intended  to  be 
pafTed  being   fulTiciently  identified  by  the  mention  of  them  as 
formerly  part  of  his  uncle  Hop^%  cftate. 

Nolan  contra.    The  devifor  was  tenant  in  fee  of  the  Radnor'- 
Jhire  cftate,  which  he  had  by  defcent  from  his  uncle  Hope  ^ 

L  157  ]      though  bound  in  equity  by  the  ufes  of  his  marriage  fettlemeot  ; 
and  he  was  alfo  fcifed  in  fee  of  his  eftate  in  Monmouth/bire  un- 
fettered, which  he  had  obtained  by  purchafe  from  another  co* 
heir  of  his  uncle  :azid  as  both  theeftate&had  belonged  to  his  uuclet 
here  is  nothnig  in  this  defcription  to  diftinguiCh.  them.     How-* 

(a)  Saunders  v.  Richy  Sty*  261.  279.    .1  RoL  Ahr.  614.  pi.  4« 

{h)  DayT.  Trig,  hy  Tracy  J.     i  Pr\  Wms.  287. 

{c)  1  Bulfir,  1 76.  {d)  Finches  R.  395. 

(f )  Piteairn  v.  Brace^  Fincb*s  Rep.  403.     a  Eq.  Caf^  Air.  415. 
*/,  6.  and  Riveras  eafct     i  AtL  410. 
.  (/}  Vi.  Juft*  Infi.  lib.  a,  tit.  20.  f«  29»  30t  31. 

ever 


Mo:ley 
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tver  probable  therefore  it  may  be  that  a  miftakc  has  happened        1806. 

Ui  defcribing  the  different  eftatcs,  the  Court  can  have  no  legal 

certainty   of  it,    and  therefore   cannot   correft  it,  either   by 

tranfpoCng  or  rejetSling  words  which  have  a  fenfible  meaning  on     MAss£r^ 

the  face  of  the  will  irt  the  place  where  they    are  ufed.     Firlt, 

then,  fiippofingno  tranfpofition  of  the  words  of  defcription  can 

he  made,  jchn  Tonman  the  fon  would  take  an  cftritc  tail  hy  imp/i^ 

cation  in  the   MonmouthJIme  eftate  \  th.e  fame  being  limited  to    . 

the  devifor's    daughter  Eli-zi^hithy    after  the  death  of  his  fon 

John  ^without  ijpte  s  and  he  l>eing  the  heir  at  law  of  the  teflator, 

and  his  cOmmon  law  eftate  abridged  by  the  will.    On  this  point 

he  referred  to  Wnltei'  v.  Dreiu  (tf),  Afoore  v.  Parker  (/),  Lady 

Lamjhorough  y.Fox  (t*),  and  Jones  v.  Morgan  [d)»     In  that  view 

the  dcvile  to  Elizabethf  and  all  the  other  dcvlfes  of  that  eftate, 

will  follow.     But  though  the  fon    Johft  took  no  eftate    in  the 

Monmouthfijire  property  by  the  will  ;  yet  this  cannot  be  confi* 

dered  as  an  executory    devifc  to  Elizabeth   after   an   indefinitt 

failure  of  ijfue   of  John^    and  therefore    too  remote  j  bccaufe      f   158  1 

EViT^aheth  herfelf  having  only  a  life  eftate,  the  devife  to  her  on 

failure  of  JohrC%   iflue'  muft  necefllirily   be   confined  to   fuch 

failure  in  her  life-time  j  according    to    Oahes  v.   Chaifont  (^)j 

2nd  Doe  V.  LyJe(f).     Then,  with  refpe£l  to    the   Radnor/hire   ' 

Jjroperty,  John  Tonman  took  an  eftate  tail  under  the  fettiemcnt  \ 

but,  under  the  will,  only  an  eftate  for  life,  with  remainder  to 

his  fons  in  tail,  &c.  remainder  to  Eli:&abeth  for  life,  &c.;  and 

all   the    intermediate    eftates   having   failed,    Elizabeth^s  eftate 

Would  now  veft  in  poffeiSon.     In  point  of  law  the  teftator  was 

leifed  in  fee  of  the  Radnorfbirc  eftate,  though  bound  in  equity 

by  the  ufes  of  his    marriage-fettleme.it  \  and  the  legal  eftatt 

will  therefore  pafs.     And  whether  he  were  mift'atcn,  in  fadl^ 

in  fubftituting  Monmouth  for  Radnor^  and  vice  verfa  ',  or  whe* 

thcr  he  were  miftaken  in  law  in  fiippofnig  he  could  deal  with 

that  eftate,  as  if  not  fettered  by  the  fettiemcnt  in  equity  5  the 

« 

\e^  Com.  ttepn  ift.       ' 

{I)  I  Lord  Raym.  3^.  4  Mod,  316.  and  Siin.  55S. 

{c)  Caf  Temp,  T^hu  262. 

{d)  I  Bro,€h.  Caf.  206.  «nd  Fezirne^s  Ex,  Dev.  4th  edit,  126. 
Und  all  the  other  cafes  are  colleded  in  the  latter  book,  n6  to  126,  and 
ip7,  and  vide  Roe  d,  Conoliy  v.  t^ernofif  5  £q/i,  5J. 

(t)  Polled.  38. 

if)  I  Term  Rep.  593. 

I  %  Court 
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!8o(^.        Court  have  no   means  of  difcovering.     But  though  the  will 

fhould  b€  wholly  void  in  confequcnce  of  the  miftake,  they  can- 

aV-infi        not  amend  it  by  fubftituting  tlic  one  word  for  the  other  through* 

Massst.  <J>ut  the  will.  As  it  (lands,  one  part  of  the  defcription,  the 
county,  applies  properly  to  neither  of  the  cftatea  \  the  others 
that  of  having  belonged  to  his  uncle  Hope^  applies  equally  to 
both  ;  and  therefore  affords  no  criterion  for  diftinguifliing  be* 
tween  them.  The  whole  argument  turns  on  tw6  of  Lord 
Bacon^s  maxims  (a),  Ambiguitas  verborum  la  tens  verificatione 
fafti  fuppletur,  nam  quod  ex  fafto  oritur  ambiguum  verifica- 

C  '59  3      tionefadi  toUitur.     And  Praefentia  corporis  tollit  errorcm  no- 
minis,  ct  Veritas  nominis   tollit   errorem   demonftrationis ;  the 
doGrine  of  which  is  lUuft rated  by   Lord  Kcnyon^  in  Thomas  v. 
Thomas  (i).     All  the  older  cafes  cited  for  the  plaintiff  go  on 
this,  that  inapt  wordx  of  dcfcription  may  be  rejefted,  if  the 
remaining  words  be  fufficient  to  defcribe  the  eftatc  meant  to  be 
devifed.     But  tlie  words  now  defired  to  be  expunged  are  fenfiblc 
and  material  as  they  (land  on  the  face  of  the  will, .  and  there  is 
property  on  which  they  can  attach  :  the  only  doubt  is  raifed  by 
evidence  dehors  the  will :  but  the  rule  now  eftabllflied  is  that 
ambiguitas  latens  may  be  explained  by  cxtrinfic  evidence ;  but 
not  ambiguitas  patens.     As  where  there  are  two  perfons  of  tlie 
fame  name  as  that  mentioned  in  the  will,  evidence   may  be 
given  to  (hew  which  the  teftator  meant  :  or  where  the  devife  is 
to  one  by  a  wrong  name,  it  may  be  (hewn  that  the  teftator  was 
in  the  habit  of  calling  the  devifee  by  fuch  wrong  name  (r) .   So 
a  falfe  dcfcription  maybe  rejefted,  where  there  is  a  further  true 
defcription  by  which  the  identity  of  the  perfon   [d)   or  proper- 
ty \e)  meant  is  proved.     But  here   if  the  county   be  reje^edi 
there  is  no  other  dcfcription  left  than  what  is  common  to  both 
cftates.     In  other  cafes,  fuch  as  that  cited  from  the  year  book, 
the  queftion  was,  whether   the  defcription  ufcd,  though  iiot 
ftriftly  proper,  were  not  large  enough  to  carry  the  thing  devifed, 
r  160  ]      And  though  it  may  be  doubted  whether  fome  of  thefe  decifioiis 
would  have  been  made  in  later  times 'i  jet  they  profeffcd  at  Icaft 

(^l)   P.  99-    &  lOJ. 

\h)e  Term  Rep.  d-^e. 

\c\  Beaumont  y.Ftli^  2  Pr.  fVms,  1 40. 

{d)  Piicaim  V,  Brafc^  Ftnch^  Rep.   403.  and  Do^^feff.  S^eti, 

^e)  Owens  ¥•  Bean^  Finchf  Rep.  395, 

^  to 
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to  be  s^  couSrudUon  of  the  words  ufed  ;  and  not  to  proceed 

Uponaa  undefined  power  of  tranfpofing  and   rejefling  fenfible 

words*  .  Dlftindl  fchtences  indeed  have  fometimes  been   tranf-      Moslet 

poljed,  in  order  to  (hew  the   teftator^s  meaning  more  clearly;     Mass^ 

but  there  is  no  inftance  of  words  being  taken  from  one  fentengc 

and^  put  in  another. 

Wetherell  in  reply.     As  to  the  Radnor/hire  eftate,  it  is  not  a 
fufficient  anfwer  to  fay  that  the  will,  as  it  now  ftands,  will  be 
efFc6lual  to  p^fs  the  /t'^^/eftate,  it  being  apparent  that  the  dc- 
vifor  meant  to  pafs  the  beneficial  intereft  :  and  the  devifes  for  life 
to  the  wife  and  fon  could  not  operate ;  becaufe  they  would  take 
under  the  fettlernent,  and  not  under  the  will  \  the  one  a  life 
feftate^  the  other  in  tail.     Neither  could  the  devifes  to  truftees 
and  the  fons  of  John   take  efFed.     And  as  there  would  be  no 
fuch  precedent  eftates  as  thofe  devifed  by  the  will,  there  would 
be  nothing  to  fupport  the  devife  of  the  reverfion  to   Elizabeth* 
As  to  the  MonmoutkJInte  property,  he  contended   that   the  fon 
could  not  take  an  eftate  tail  by  implication,  under   the   words 
giving  over  the  eftate  on  failure  of  his  ifiue ;  and  that  the  cafes 
cited  did  not  fupport  that  pofition.     Oahs  v.  Chalfont^  and  Doe 
v.  Lsde^  turned  upon  immediate  gifts  for  life  of  chattels,  upon 
failure  of  iflue   of  others,  and  not  upon  the  implication   of 
eftates    tail  in, thofe  perfons.     Moore  v.  Parker   makes  rather 
againft  the  defendant's   argument.     And  in  Jones  v.  Morgan^ 
Lord  Chancellor  thought  that  an  cilate  tail  could  not  be  raifed 
by  fach   an  implication.     And  though   fuch   an    eftate  was 
raifed  in  JFalter  v.  Drew  to  fupport  the  remainder  ;  yet  that     L  '^i  ] 
was  on  the  ground  of  the  apparent  intention  of  the  teftator  to 
give  fuch  an  eftate,  but  here  no  fuch  intent  appears  \  for  John 
ih^;  fon  had  a  preceding  eftate  tail  under  the  fettlcment,  which 
ftccoupts  for  the  omiffion  of  him  altogether  ;  and  it  would  be 
abfurd  to  prefume  an  intent  in  the  devifor  to  give  him  an  eftate 
tail  in   the  Monmoutl^ire  eftate,  in   which  nothing  is  dlre£^ly 
given  to  him,  when  by  the  devife  of  the  Radnorjhire  eftate  as  it 
ftands,  he  would  only  take  for  life.  v 

The  Court  faid  they  would  certify  their  opinion  5  which  was 
afterwards  done  as  follows. 

This  cafe  has  been  argued  before  us  by  counfel :  We  have  ' 

cortfidered  \i  j  and  it  appears  to  us  to  have  been  the  plain  in- 
tent of  the  teftator   to  limit  the  eftate,  formerly  of  his   uncle 
,iio^e^  of  which  he  was  feifcd  in  fee  in  pojfejfion^  to  his  wife  for 

life  i 
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1806.       \\k'j  remainder  to  his  (on  ^ohn  Tonman  tot  li(c '^  remainder  t« 
— —        his  firft  and  other  fons  in  tail  general ;  with  remainder  to  the 
MosLEY      daughters  of  hisfaidfbn  in  tail  general)  a$  tenants  in  common, 
^^^'«/         ^,jj|^  cTok  remainders  j  remainder  to  the   tcftatqr's  daughter 
Elizabeth  for  life  )  'With  the  like  limitations  to  her  children :  and 
to  limit  the  eft  ate,  formerly  of  his  uncle   Hope,  of  which  he 
was  fcifed   in  fee^  JuhjeBl  to  the  ttfes  $f  his    timrriagf  fettltJttent, 
(the  reverfion  only  of  which   he  confidered   hlmf^lf  feifed  of 
after  the  deaths  of  his  wife  ahd  his  fon  John  To'nman,  without 
iffiie)   to  his,  the  teftator's,  daughter  Elizabeth  for   life  ,  with 
remainder  to  her  firft  and  other  fonS  in  tail  general  j  remainder 
to  her  daughters :  Biit,  that  in  defcribing  the  two  feveral  eftates, 
t  162  ]  *    the  teftator,  or   the  perfon  tranfcribing  the  will,  has  made  a 
miflake  in  the  defcription  of  them,  with  refpeft  to   the  coun- 
ties in  which  they  are  refpedively  (ituated.     Comparing^  how- 
ever, the  devifihg  claufe  with  the  recital,  and  the  fafts  ftated  in 
the  cafe,  we  think  that  fufficient  appears  to  afcertaln  beyond  a 
poffibility  of  doubt  what  efiates  the  teftatoir  intended  to  limit  aft 
above,  independent  of  their  local  defcription*     We  are  there- 
fore of  opinion,  in  order  to  efFe£luate  the  pliin   intent  of  the 
teftator,  Firft,  that   John   Tonman  the  fon,  by  virtue   of  the 
will  of  his  faid  father  Thomas  Tonman^  took  an  cftate  for  life^ 
in  remainder  after  .the  death  of  the  teftator's  Mi-'ife,  in  the  real 
eftate  fituate  in  the  county  of  Monmouth^  of  and  in  which  the 
faid  Thomas  Tontnan  was  fo  feifed,  as  ftated  in  the  cafe,  at  the 
,  time  of  making  his  faid  will.     Secondly,  Tliat  the  faid  Eliza^ 
^^/A  K/wi^w  took  an  eftate  for  life,  in  remainder,  in  the  faid, real 
cftate,  fituate  in  the  faid  county  of  Monmouth^  from  and  after 
the  determination   of  eftates  for  life  in  the  teftatot*^  wife  and 
his  faid  fon  John  Tonman,  and   of  eftates  tail  in  his    firft  and 

other  fons,  and  in  his  daughters  as  tenants  in  commdn  icfpec- 
tively.  Thirdly,  that  the  faid  John  Tonman,  the  fon,  by  virtue 
of  the  will  of  his  faid  father,  did  not  take  any  inteireft  in  th« 
faid  real  eftate  fituate  in  the  county  of  Radnor.  And  fourthly^ 
that  the  faid  Elizabeth  Tonman,  under  and  by  virtue  of  the  will 
of  her  faid  father,  took  an  eftate  for  life,  with  remainder  to  hct 
firft  and  other  fons  in  tail,  with  remainder  to  her  datighters  in 
tall,  as  tenants  in  common,  in  the  premifes  fituate  in  the  coun* 
r  i6i  1  ty  of  Radnor,  fubje£l  to  and  after  the  determination  of  the 
*•       ^         eftates  and  intereft  to  which  the  teftator's  wife  and  fon  John 

tonman 
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7«/«wa«  were  entitled  under  the  fettlement  made  on  (he  xuar-        t8o6. 

riageof  the  tcftator,  Thomas  Ttnman.  

MosLBr 

;8lh  November  l8o(S.  ^gatnfi 

MasssVi. 

ElLEN^DROUOHj 

N.  Grose, 
S.  Lawrence, 
S.  Le  B(,ANg. 
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ARGUED  AMD  DETERMINED 


18074 


IN   TMK 


Court  of  KING'S  BENCH, 


tn 


Hilary  Term, 


h  the  Forty-fcTcnth  Tear  of  the  Reign  of  Gbo&cb  III. 


Doe,  on  the  Demife  of  Warner  againji  Browne.      Stourdaff 

Jan*  24th. 
TN  ejejlment  for  a  certain  mefluage  tn  the  parifli  of  St.  Sc"  An  agree- 

pulebrt^  in  the  city  oiLonden^  it  appeared  that  the  defendant  mcnt  to  Icafe 
held  under  the  following  agreement,  <•  Memoraodum  of  an  *'  *  "?'|!  ♦ 
agreement  made  the  6th  oi  March  1801,  between  W.  Wamer  thclcffor 
and  J.  Browne.     W.  Warner^  in  confideration  of  40/.  doth  fhould  not 

agree  to  let,  and  J.  Browne  doth  agree  to  take,  a  meffuagc,  &c.  ^^^^  ^^^  ^^^ 
,      f  ,  !•■  loAi  tenant /o&»f 

at  40/.  per  annam,  clear  rent,  to  be  paid  quarterly,  &c.     And  ^  he  paid  the 

it  is  further  agreed,  that  W.  Warner  (hall  not  raife  the  rent,  rent,  and 

nor  turn  out  J.  Browne  fo  long  as  the  rent  is  duly  paid  quarterly^  ^^^  °^^  ^*^^ 

ondbi  does  not  expofe  to  fate  or  fell  any  article  that  may  be  injurious  j- j  jniun^ug 

to  W,  Warner  in  his  bujinefs.    And  it  is  further  agreed,  that  in  to  the  leiTor'i 

cafe  of  removal,  J.  Browne  ,{hall  be  at  liberty  to  receive  the  bufinefa,  ci- 

aforefaid  fum  of  40/.  of  the  next  tenant  JF.  Warner  (hall  ac-  J*>«[purportt 
„     -.        ,,     ,     ,  * »    .. .  1       •      to  be  a  Icaie 

cept.      Signed  by  both  parties.     *  It  did  not  appear  that  the  r^  gfe,  and 

would  then 
be  Toid,  as  not  being  creatable  by  parol ;  or  if  it  operate  as  a  tenancy  from  year  to 
ye*«  it  qioft  osoeflaijly  be  determinable  by  cither  party  giving  thf  regular  notice  to 
quit.  •£  t6j  J 

Vol.  VIII.  K  defendant 
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iSoy.        defendant  had  broken  either  of  the  ftipulated  conditions;  but 

■  the  leflbr  of  the  phintiflF  reded  his  tafe  on  proving  half  a  year's 

1^0  B         previous  notice  to  the  defendant  to  quit  ob  the  25di  vf  March 

agamjt  g^^  ^£^^  which  the  demife  ^iKas  laid.     And  the  qveftion  was, 

BaowNE*  1  » 

whether  the  leflbr  had  a  right  to  determine  the  tenancy  on  fuch 

notice^  confidcring  the  defendant  as  tenant  only  from  year  to 
year.  Lord  ElUnberougb  C.  J.,  at  the  trial,  held  the  notice  to 
be  good ;  and  a  verdick  was  accordingly  taken  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  enter  a  nonfuit.  And 
a  rule  niS  having  b^en  obtained  for  that  parpofe  u\  tbtf  l^ft 
term,  upon  the  ground  that  the.  agreement  operated  as  a  leafe 
for  fo  long  time  as  the  tenant  pleafed,  and  he  complied  with 
the  conditions ; 

Lord  Ellenborough  C.  J.,  after  reading  his  report  of  the 
evidence,  alked  wh^t  edate  the  defendant  was  contended  to 
have  ?  and  whether  he  were  not  in  this  dilemma  ;  that  either 
his  eftate  inight  enure  for  lif^,  at  his  option  i  and  tboo,  ac- 
cording to  Lord  Coke{a)j  fuch  an  eftate  would,  in  legal  con- 
templation, be  an  eftate  for  life  ;  which  could  not  be  created 
by  parol :  or  if  not  for  life,  being  for  no  aflignable  period,  it 
mud  operate  as  a  tenancy  from  year  to  year }  in  which  cafe  it 
would  be  inconfiftent  with,  and  repugnant  to  the  nature  of 
ittch  an  eftate,  that  it  (hbuld  not  be  determinable  at  the  plea- 
fure  of  either  party  giving  the  regular  notice* 

JLawUg  in  fupport  of  the  rule,  contended  that  the  a^coejs^ent 
nvlght  operate  as  a  leafe  from  year  to  year  determinable  only 
r  t67  1  9it  the  will  of  the  tenant,  fo  loog  as  he  complied  with  the  terms 
of  it}  the  leflbr  binding  himfelf  while  the  conditions  were  ob- 
fervcd  not  to  give  notice  to  quit.  And  he  cited  BJgbt  ▼•  Pru* 
tar  (^),  that  a  leflbr  (hall  qot  recover  in  ejedment  agaioft  hiii 
coven^Qt  i  and  Doe  d.  Riggf  v.  BM  {c) ;  where  though  the  leafe 
by  parol  for  7  years  was  avoided  by  the  ftatute  of  frauds,  yet 
the  leflbr  ii^as  holden  to  be  bound  by  his  agreement,  s^  tQ  the 
tii^  of  giving  notice  to  quit. 

Lord  Ellenborough  C.  J.  It  was  not  repugnant  to  the 
nature  of  the  eftate  there,  that  the  agreement,  Uiough  void  as 
to.  the  duration  of  the  leafe,  (bould  regulate  the  time  of  giving 
notice  to  quit :  but  here  it  is  entirely  repugnant  to  the  nature 

(«)  Ct^  Xfr.  4*.      ^4)  4J5^.  aaeS.        (0  5Z'<rRiiSi^.47t. 
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of  a  tenancy  from  year  to  year,  fuch  as  this  is  contended  to  bc^        1807* 
diat  the  option  of  determining  it  (hould  reft  folely  with  the 
Ceoant. 

Grose  J.  concurred.  B'^oi^t. 

La  WAS  NO  E  J.  If  thia  intercft  be  not  determinable  fo  long 
as  the  tenant  complies  with  the  terms  of  the  agreement,  it 
woafd  operate  as  an  eftrftc  for  life  i  which  can  only  be  created  ♦ 

by  deed,  as  a  feoffment,  or  a  conveyance  to  ufes.  The  notion 
of  a  tenancy  from  year  to  year,  the  Jeflbr  binding  himfelf  not  to 
gi?c  notice  to  quit,  which  was  once  thrown  out  by  Lord  Mahf-* 
fiddf  has  been  long  exploded. 

Lb  Blanc  J.    The  cafe  of  Doe  v.  Bell  was  confidered  as  a' 
tenancy  from  year  to  year,  with  all  its  confequences;  though       [  1^8  ] 
it  was  open  to  the  fame  obje6bion,  that  the  leflbr  had  in  ztk€t 
agreed  not  to  give  notice  to  quit  during  the  feven  yeara  for 
which  the  agreement  purported  to  have  been  made. 

Rule  difcharged. 

Garrofu  and  Comyn  were  to  have  oppofed  the  rule. 


•Mb 


Hume  again/l  Peploe.  j'fZ'xh. 

^l^'HIS  was  an  a£lion  by  the  indorfce  againft  the  acceptor  of  A  plea  often* 

a  bill  of  exchange  for  57/.  15/.  drawn  the  21ft  of  January  ^^^  ^A*"  '^^ 

1805,  payable  at  Gx  months  after  date.     Plea— that  the  plain-  ^^a  bmof' 

tiff  ought  not  to  maintain  his  adiiou  thereof  againft  the  defend-  exchange, 

ant  CO  recover  any  more  or  greater  damages  than  59/.  i  is.  6  J,  in  and  before  ae* 

this  behalf;  becaufe  that  after  making  the  promife^  &c.  and  after  ('^^  T^ood'; 

the  expiration  of  the  time  appointed  for  the  payment  of  the  faid  though  the 

bill  of  exchange,  and  before  this  a^iion  commenced,  viz.  on  the  defendant 

i^t\ioi  November  1805,  he  was  ready  and  willing,  and  then  aver  that  he 

tendered  to  pay  to  the  plaintiff  the  faid  59/.  1 2/.  6rf.  then  being  ^^^  To  pay 

the  whole  money  which  had  become  due,  or  was  then  owing  or  from  the  time 

payable  by  the  defendant  to  the  plaintiff,  upon  and  in  refped  of  the  tender, 

of  the  faid  bill  of  exchange,  with  lawful  intercft  thereon,  for  f"^'J*nVc^ed 

was  the  «c»J&9Ar 
money  then  due,  owing,  or  payable  to  the  plaintiff  in  refped  of  the  bill,  with  intereft^ 
from  the  time  of  the  default,  for  the  damages  fuftaincd  by  the  plaintiff  by  rcafon  of 
the  QOD-performance  of  the  promife. 

K  a  or 
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1 8o7«       or  in  refped.of  the  damages  fuftaincd  by  the  plaintiff  by  reafoa 
—        of  the  non-performance  of  the  faid  promife.    The  defendant 
HuMt       then  averred  that  he  always  from  the  time  of  the  mahing  of  the 
agalnft       faid  tender  to  the  plaintiff  of  the  co/.   12/.  6d,  hitherto  bath 
been^  and  (till  is  ready  to  pay  to  the  plaintiff  the  faid  59/.  i2x. 
6d^  \  and^now  brings  the  fame  into  court,  &c«     Replication-^ 
[  i6y  ]      that  after  making  the  faid  promife,  and  when  the  bill  became 
due  and  payable,  it  was  prefented  for  payment  to  the  defend- 
ant, who  was  required  to  pay  it ;  but  that  the  defendant  did 
not  pay  it,  but  wholly  made  default,  &c.     The  rejoinder,  ad« 
mitting  fuch  default,  dated  that  after  the  bill  had  been  fo  pre« 
fented  for  payment,  and  after  fucb  default^  and  before  this  a£tton 
"commenced,  the  defendant  tendered  to  the  plaintiff  the  faid  59/.. 
izr.  6d.  now  brought  into  court,  in  manner  and  form  as  in  the 
plea  alleged i  the  faid  59/.  \^s.  6d.  then  being  the  whole  money 
which  had  become  or  was  then  due,  owing,  or  payable  by  the 
defi^ndant  to  the  plaintiff  upon  or  in  refpeA  of  the  faid  bill, 
^ith  lawful  intereft  thereon  from  the  time  of^he  aforefaid 
default  in  payment  thereof,  for  or  in  refpe£l  of  the  damages 
fuftained  by  the  plaintiff  by  reafon  of  the  non-performance  of 
the  faid  promife :  and  that  the  plaintiff  did  not,  at  any  time 
after  the  making  of  the  faid  tender  of  the  59/.  izr.  6J.  and 
before  this  a£lion  commenced,  demand  payment  of  the  fame 
or  any  part  thereof.    To  this  there  was  a  general  demurrer, 
and  joinder. 

Lord  Ellinborougr  C.  J.  (lopped  Holroydy  who  was  #0 
have  argned  in  fupport  of  the  demurrer,  and  sflced  the  defend- 
ant's counfel  if  he  could  (hew  any  cafe  where  an  averment  of 
touts  temps  prlft  was  holden  not  ro  be  necfffary  in  a  plea  of  ten^ 
der :  it  was  exprefsly  decided  to  be  neceffary  in  Giles  v.  Ear- 
tis  (a},  and  was  one  of  thofe  land-marks  in  pleading  that  ought 
not  to  be  departed  from.  The  defendant  has  been  guilty  of  a 
negleQ^  iif  non-payment  of  money  at  a  certain  day,  upon  which 
a  caufe  of  af^ion  arifes  to  the  plaintiff.  It  is  no  anfwer  to  (hew 
I  X  70  ]] .  that  at  a  day  fubfequent  he  was  ready  to  have  paid  ir,  unlefa  he 
were  always  ready  to  have  paid  it  from  the  time  when  it  firft 
became  due.  And  no  injuftice  is  done ;  becaufe  the  defendant 
may  get  relief  by  application  to  the  Court  for  leave  to  pay  the 

{ja)  I  LwrdRaym.  254*  asd  vide  Wood  v.  Ridge,  Fort.  376. 

plincipal 
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principal  and  intereft  into  court;  after  which  the  plaintiff  pro-        1807. 
ceeds  at  his  peril.  ^ ' 

JLawes,  for  the  defendant,  admitted  the  inefficiency  of  fuch  Hume 
a  plea  in  any  cafe  where  the  damages  were  arbitrary^  and  could  ^l^^ll^ 
only  be  afcertained  by  the  intervention  of  a  jury :  but  urged, 
that  where  the  damages  were  the  fubje£t  of  mere  computation^ 
as  in  this  cafe,  the  intereft  which  had  accrued  from  the  di(ho« 
nour  of  the  bill,  there  was  no  rcafon  why  they  fliould  not  be 
the  fubje<ii  of  a  tender;  and  if  the  plaintiff  had  fuftained  greater 
damages  than  the  lofs  of  intereft  by  reafon  of  the  defendant's 
default,  he  fhould  have  replied  that :  inftead  of  which  he  ad* 
mits  by  bis  demurrer  that  the  fum  tendered  was  the  whole 
money  which  had  become  due  in  refpeft  of  the  bill,  with  law- 
ful intereft  from  the  time  of  the  default,  in  refpe8  of  the  damages 
fuftained  by  him  by  reafon  of  the  non  performance  of  the  de« 
fendanr's  promife.  And  the  tender  is  pleaded  not  in  bar  of 
the  aAion,  but  only  in  bar  of  ulterior  damages. 

Lord  Ellenborough  C.  J.  The  fame  argument  wouldi 
ferve  in  fupport  of  every  cafe  of  a  tender  after  the  caufe  of  ac* 
tion  arofe,  and  before  the  a£lion  cocomenced :  but  in  ftri£lnefs 
a  plea  of  tender  is  applicable  only  to  cafes  where  the  party 
pleading  it  has  never  been  guilty  of  any  breach  of  his  contrad; 
and  we  cannot  now  fuffer  a  new  form  of  pleading  to  be  intro- 
duced different  from  that  which  has  always  prevailed  in  this 
cafe.  The  damages  indeed  have  fometimes  varied  as  the  rate  C  ^70 
of  mtcreft  has  been  changed.  And  though  the  Court  have 
adopted  the  praQice  of  referring  it  to  their  officer  to  compute 
principal  and  intereft  on  bills  of  exchange,  inftead  offending, 
it  to  a  jury  to  make  the  fame  computation ;  yet  that  is  always 
a  matter  in  the  difcretion  of  the  Court,  and  not  to  be  obtained 
without  motion. 

Lawrence  J.  This  is  a  plea  in  bar  of  the  plaintiff's  de- 
mand, which  is  for  damages ;  and  therefore  it  ought  to  (hew 
upon  the  record  that  he  never  had  any  fuch  caufe  of  a£lion : 
but  here  the  plea  admits  it. 

Per  Curiam^  Judgment  for  the  Plaintiff* 
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Tuefday^ 
Jan.  a7th. 

If  an  officer 
permit  a  pri* 
loner  to  go  at 
large  oo  bis 
promife  to 
pay  the  debt 
to  the  credi- 
tor; in  con- 
iequence  of 
which  he  is 
obh'ged  to 
pay  the  ere- 
otcor  himfcif  i 
he  cannot  re- 
cover back 
the  money 
from  the 
debtor;  being 
guihy  of  a 
breach  of 
duty,  out  of 
which  he  can- 
not derive  a 
cMMh  of  ac- 
tioa. 


Pitcher  again/i  Bailey. 

/^LOSEf  M  officer  of  the  Marihalfea  Court,  having  arrefted 
the  defendant  upon  a  writ  at  the  fuit  of  one  Pidgeon^  after* 
wards  fet  him  at  large  upon  his  promiGng  to  pay  Pidgin  im* 
mediately;  inftead  of  which  he  abfconded,  and  Clofe  was 
obliged  to  fatisfy  Pidgeon*s  demand.  Cio/e  afterwards  became 
Mifolvent ;  and  the  plaintiff,  as  his  affignee  under  the  infolvent 
debtors'  a£k,  brought  this  a£lion  againft  the  defendant  for 
money  paid  by  Cio/e  to  his  ufe.  But  Lord  EtUnhorough  C.  J. 
upon  the  authority  of  Eyiesv.  Paihney  {a\  nonfuited  the  plaintiff 
at  the  laft  fittings  for  MiddUfex^  upon  the  ground  that  the  offi- 
cer could  not  raife  any  canfe  of  aAion  by  the  payment  *of  money 
for  another,  on  account  of  his  own  breach  of  duty. 

Part  now  moved  to  fet  afide  the  nonfuit  $  ftattng  that  there 
were  confiiding  authorities  upon  the  fubjed :  the  opinions  of 
Tates  J.  and  GmM  J»,  In  a  cafe  {b)  before  that  of  Eyies  ▼.  Faik- 

(a)  E.  33  G.  3*  B.  Rm  referred  to  in  a  note  xo  Cordram  t.  Loid 
fAoJfarene^  Peakis  N$.  Pri.  Ca/»  J44. 

(h)  Cited  in  P€ake*t  Ni.  Pri.  Caf,  144.  According  to  my  note 
of  the  cafe  of  Eyks  v.  Fatkney^  the  cafe  there  referred  to  of  Morru  v, 
Berkeley 9  f9^orc(fler  Spring  Aflizcs  1765^  before  Tates  J,  was  an  a£Uon 
againft  a  flierifiP  for  an  efcape  ;  wherein  the  learned  judge  faid»  that  if 
a  fheriff  voluntarily  permit  an  efcape^  and  be  afterwards  obliged  to 
pay  the  debt,  he  may  maintain  an  adlion  for  money  paid  againft  the 
debtor.  Arid  fo,  he  faid,  it  had  been  determined  in  another  cafe 
before  him,  where  he  had  called  in  the  affiftance  of  Mr.  JuAice  Gouidf 
and  they  had  j)oth  fat  to  try  the  caufe.  As  the  C^urt,  however,  in 
F^Iee  V.  Faikney^  feemed  to  be  clear  that  that  opinion  in  the  extent  of 
it  Qould  nof.  be  law ;  it  was  contended  by  the  counfcl,  in  fopport  Of 
the  rule  for  a  ne^  tria),  that  the  circumftances  of  the  cafe  Hicwed  that 
the  efcape  in  que  (lion  was  a  negligent  and  not  a  voluntary  efcape.  Af- 
ter which,  Lord  Kenyan  afleed  the  defendant's  counfcl  who  was  to 
oppofe  the  rule,  whether  he  had  any  obje£iion  to  put  the  cafe  in  the 
(hape  of  a  fpecial  verdift.  But  the  counfcl  contended  that  h^  was  at 
all  events  entitled  to  difcharge  the  rule ;  for  whatever  the  doubt  might 
be  as  to  a  ntgiigent  efcape,  this  was  a  voluntary  one ;  being  the  volun- 
tary  a^  of  the  gaoler,  whatever  his  motive  might  be.  And  on  this 
ground  the  Couil  faiu,  that  at  any  rate  the  rule  muft  be  difcharged. 
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j^i  being  m  dirca  variance  to  the  latter ;.  and  that  of  Sutter  J.        1807: 

in  Cordron  v.  LorJ  Maffitreney  immediately   afterwards,   alfo.        — —  ; 

trenching  upon  it :  and  no  reaf<ms  bting  affiftrted  iii  the  ri^port        J^"^!^*   ; 

for  the  determination  of  the  CouVt  In  that  cafe.    And  fujipofirig      Bailey. 

the  queftion  to  be  ftill  open,  he  urged  that  there  waS  no  cor- 

rupt  motive  in  the  officer  in  permitting  the  defendant  to  ^o  at 

large:  and  though  if  were  an  efcape  in  law,  fo  as  to  make  him  ' 

liable  ^  the  plaintiflF  in  the  origiaal  fuit;  ytt  It  did  not  lie  in  • 

this  defendant'*  mouA  to  make  the  objcflioni  on  tfrhofi*  pto^*^*    C  '73  1 

nrifc  to  pay  the  debt  he  had  been  liberated  by  the  officef . 

But  all  Tht  Cmri  agreed  that  rhe  cafe  ofEflesir-  Faiifif^^fi 
wcH  decidedi  and  governed  the  prcfent :  and  that  ari  officer 
guilty  of  a  breach  of  duty  eouM  liot  recover  money  whlth  he 
had  paid  in  eofffequenee  of  it^  though  for  the  betiefit  of  the 

defcodanf. 

Rule  tefufed. 


♦      -  «         ■> 

CodHt.  a^ainft  Ifhc  Hundredors  of  t^MKiLL,  in  the     ^^fja» 

County  of  Salop.    "  .      Jan.  27th. 

^f^'HIvS  was  an  adion  upon  the  ftaf.  9  Geo.  1.  r.  22.  /  8:  to  r^-'nni.-  j-  u,^. 
cover  the  value  of  a  ftack  of  corn  the  property  of  the  plain-  'tion  in  an  ac- 
tiff,  alleged  to  have  been  wilfully,  maliciouily,  and  felonioufly  tion  on  the 
fet  on  fire,  and  confumed,  in  t}?e par'ifb  of  Bafctyurcti^  within  the  ^r^\ 

hundred  of  PinhUt^  in  the  county  of  Salop^  by  fome  pcrfon  or.  recover  da-" 
p^ffons  unknown  to  the  plaintifF,  in  the  night  of  Tlurfday  2»ft  magetagainft 
of  November  1805:    and  the  declaration  averred,  "that  the  1^^  ^""^"T^ 
phhttifFdid  within  two  days  next  after  the  conlmitting  of  the  ^^^  (Uckof 
Cad  offence,  and  of  the  damage  done  as  aforelaid,  viz.  on,  &c*  corn  mali- 
ai  ihe  partfb  aforefaid,  in  the  hundred  and  county -aforefaid^  ciouflyhurnt, 
groen^iceaf  the  faid  offence  and  damage  to  divers  of  the  inha-  nm^c  ^f  the 
birants  of  the  UiApariJb  within  the  hundred  aiid  county  ^fore-  fa6t  wasgivcq 

*  '  within  two 
days  to  the  inhabitants  of  the /orj^  (inftead  of  the  '*  iown^  'oWage^  or  fjamlei,"  which 
are  the  words  of  the  ad,)  near  the  plate,  Scci;  "yet  as  the  \zi  prima  facie  intends 
every  pariHi  to  be  a  vill  unlcls  the  contrary  be  (hewn,  this  aUcgatioa  is  fuliicient  after 
verm&  to  fuftaifi  jadgment  for  the  plaintiff.  But  if  it  had  been  fliewn  at  the  trial 
that  the  parifh  coofiilcd  of  feveral  viUs,  and  that  the  notice  had  been  given  to  oue 
more  diftant  than  anoflieri  dieiicfendaats  would  have  been  entitled  to  a  verdict. 

S  4  Cud,  * 
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1807*  iaidi  being  near  unto  the  faid  place  where  the  (aid  offence  and 

*'  damage  were  fo  committed  *  and  done  as  aforefaid,  according  U 

C«o"  the  form  oftbejatute^''  &c.  and  fo  it  proceeded  to  aver  that  the 

The  Hun-  P^^^^iffj  within  four  days  after  the  faid  notice^  gave  in  his  exa« 

drtdoreof  mination  on  oath  before  a  juftice   of  peace,  and   compUed 

PiMHiLL.  ^i^h  tij^  ojijgy  rcquifitions  of  the  ad.    After  Tcrdia  for  the 

^  '^^  plaintiflF,  a  rule  nifi  was  obtained  in  the  laft  term  for  arrefting 
the  jadgmenty  on  the  ground  that  the  declaration  had  not  pur- 
fued  the  words  of  the  ftatute,  in  averring  that  the  plaintiff^ 
^thin  two  days  next  after  the  oflFence  committed,  gave  notice 
of  it  to  the  inhabitants  of  fome  town^  viUagCf  or  bamUt  near  the 
place,  &c*  %  but  only  averred  fuch  notice  to  have  been  given 
to  the  inhabitants  of  the  pariflf  near  to  the  place  i  which  might 
be  in  a  diftant  part  of  thepan/b^  and  to  inhabitants  living  dif- 
perfed  in  retired  fitoations,  who  might  have  no  means  qf  afcer* 
taining  the  truth  of  the  fad. 

Dauncij  and  Wigley  now  Ihewed  for  canfe,  that  every  parifi^ 

k  in  law  intended  to  be  a  t»tf,  unieft  the  contrary  appear  %  and 

cited  4  Com.  Dig.  tit.  Parilh}  (C  i»)  referring  to  Co.  Lit.  125(b)} 

^  Witfon  V.  Lawsy  M.  6  W.  3.  referred  to  in  Rudd  v.  Mortm  (tf}j 

Wray  v.  Vefper  (*),  Lawrence  v.  JobnT{c)^  and  FeJe  v.  Fiild(d) : 
and  this  being  after  verdi£l  the  Court  will  prefume  that  every 
thing  was  proved  neceflary  to  fuftain  the  declaration  (#),  and 
confequently  that  Bafchurcb  was  proved  to  be  one  entire  vill  \ 
efpecially  as  the  notice  is  alleged  to  have  been  given  <'  according 
to  the  form  of  the  ftatule.'' 
C  '7S  3  Wiiliams  Serjt.  and  Abbott^  in  fupport  of  fhe  rnle,  faid  that 

the  ftatute  in  que  (lion,  though  remedial  as  to  the  plaintifl^  was 
ftri£lly  a  penal  law  as  to  the  cefendants,  and  to  be  conftrned 
accordingly  (/)•  The  objed  of  requiring  the  notice  to  be  given 
was  to  make  the  tran&Aion  immediately  notorious,  as  well  for 
the  prevention  of  fraudulent  charges  as  to  raife  the  country  bj 
hue  and  cry  upon  the  felons,  where  a  felony  was  adually  com- 
'mitted.  This  cquld  not  fo  well  be  anfwered  by  requiring  no* 
tlce  to  be  given  to  the  inhabitants  of  the  parijb  near  to  the 

♦ 
{a)  Safi,  501.      (*)  Cro.  Jae.  «6j.      (f )  lb.  ^74.      (^  Ib.340. 
\t)  Hiicben  v.  Sietenif  '2  Sbow.  233.  and  tide  Rujkon  ^f.J^maH^ 
Dougl  681,3. 

(J )  NorrU  V.  Tbe  Hundred  of  Gawtrj,  HoK  139* 

^Ct 
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plgcC|  as  to  the  inhabitants  of  fome  near  town^  village  or  hamlet  g        x8o7« 
which  arc  the  words  of  the  aft,  all  of  them  properly  defcriptive  ■     ■> 

of  a  CQlleftioa  of  houfes  and  inhabitant?,  and  not  of  a  mere       Cooke 
tccleQaftical  divifion,  like  a  pariflj :  the  aft  itfelf,  therefore,  by     The  Hun* 
Efing  thofe  wordsi  ^nd  omitting  the  word  parijb^  has  in  terms     dredors  of 
a^  welj  a$  ifi  reafon  diftinguifhed  between  them  }  whioh  rebuts     PiURiu^ 
the  cpmmon  prefumption  of  law  prevailing  in  the  cafes  of  ve- 
nue, which  have  been  cited,  where  it  was  unncceflary  to  diilln* 
guifh  between  a  vill  and  a  pariOi.     Apd  if  this  be  the  true  coa* 
ftruftion  of  the  ftatute  in  que(lipn|  the  verdift  will  not  help^ 
nor  the  general  allegation  that  notice  was  given  <<  according  to 
the  fprn>  of  the  ftatute." 

Lord  j£ll£KBorough  C.  J.     After  verdift  every  thing  (hall  • 
be  intended  to  have  been  proved  which  is  alleged  in  the  decla-  ; 
ration  :   and  here  the  queftion  is  whether  there  be  not  a  fuffi-  . 
cient  allegation  of  notice  to  fatisfy  the  requifition  of  the  aft  ? 
It  is  ftated  that  the  notice  was  given  to  divers  inhabitants  of  the 
pari/h  near  the  place  \  and  which  it  is  objefted  ought  to  have 
been  ayened  to  be  given  to  the  inhabitants  of  the  vUL    But  it      C  <7^  3 
has  been  decided  by  a  variety  of  cafes  that  every  parijb  (hall 
prima  facie  be  intended  to  be  a  vill^  unlefs  the  contrary  be 
ihewn.     We  muft  then  prefume  that  the  judge  who  tried  the 
caufe,  in  receiving  proof  of  the  allegation  that  notice  was  given 
to  the  inhabitants  of  the  part/h^  received  evidence  of  notice  hav« 
ing  been  given  to  the  inhabitants  of  the  vill  of  Baf church.   That 
might  have  been  rebutted  at  the  trial  by  (hewing  that  the  parifli 
contained  feveral  vills,  and  that  the  notice  was  not  given  to  a 
near  vill,  but  to  one  at  a  diftance  from  the  place  where  the  fafti 
was  committed ;  which  would  be  a  bad  notice.     But  that  muft 
be  (hewn;   we  cannot  intend  that  fuch  evidence  was  given^ 
If,  however,  it  were  neceffary  to  go  further  into  that  fubjeft, 
there  are  allegations  on  the  record  (not  the  mere  allegation  that 
the  notice  was  given  <<  according  to  the  form  of  the  ftatute'')^ 
that  after  verdift  would  lead  to  the  pref^tmption  that  fuch  no- 
tice as  the  ftatute  requires  had  been  given  in  this  cafe :  for  it 
s^aTerred  thslt' notice  was  given  to  the  inhabitants  of  the  pa* 
rilh  *<  near  to  the  place^  &c»  according  to  the  form  of  the  fta« 
tute/'    But  without  reforting  to  that,'  there  is  a  competent 
aOcgation  on  the  record  of  notice  given  to  that  place^  which 
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the  Court  tnd  jury  are  priml  facie  to  prefume  to  be  1  vtfl^ 
ttfilefs  th«  contrary  be  (hewn  to  them. 

Grose  J.  The  qucftion  is,  whether  that  which  U  averred 
be  ttot  tantamount  to  an  averment  that  notice  was  given  to  the 
vUi  near  the  place,  &c.  ?  It  is  admitted  that  a  parijb  tnay  be  ^ 
vtU'i  and  if  fo,  and  the  ftatutc  requires  notice  to  the  vill,  it  wa* 
a  iqaeftion  to  be  confidered  at  the  trial|  whether  the  notice! 
proved  were  notice  to  a  vill  ;  and  if  it  were  not,  there  would 
have  been  a  verdift  for  the  defendants.  After  verdift,  there- 
fort,  for  the  pUintiFF,  we  muft  prefume  that  Bafchurch  was 
pi^ed  to  br  a  vill. 

Lawrence  J.  After  verdiQ,  that  which  is  alleged  muft  ht 
taken  to  hate  been  proved ;  which  is  that  notice  was  given  n> 
the  iitbabitants  of  lihe  parilh  of  Bafchurch ^  which  the  law  prima 
facie  prefnmes  to  be  a  viD,  unlefs  the  contrary  be  Oiewd. ' 

ILe  Blanc  J.  If  proof  had  been  offered  at  rhe  rriat,  that 
Att  pariOi  of  Bafrhetfch  confided  of  feveral  vills,  and  thar  the 
nMice  had  been  giren  to  a  diftant  vill,  it  \^ouId  not  have  beeil 
pAkif  df  fuch  a  notice  as  the  ftatute  requires,  and  there  would 
have  been  a  verdi&  for  the  defendants. 

Rule  difcharged. 


Phillips  i^ainft  Davise* 


C178] 

Tui/dayf 
Jan*  a7tlu 

In  an  aAion  ^HlS  was  an  aAion  on  the  ftat.  2  &  3  Ed.  6.  r.  13.  by  the 
tfn  the  ftat.  *  xiopropriatori'to  recover  the  treble  value  of  the  tithe  of 
%  8c  3^^-^  cOrh  omitted  to  be  fet  out  by  the  defendant.  At  the  trial  be- 
treble  value  ^^^  ^^  Blanc  ].  at  Shrevj/bury,  the  defence  fet  up  was  a  cuftom 
of  tithe  com,  td  fet  out  the  eleventh  mow  of  corn  inftead  of  the  tenth  :  and 
omitted  to  be  ^f^^^  ^^^^  j^j^j  j^^^n  eftablifhed  by  many  witnefles  as  the  cuftom 

not  enoucrh     ^^c1i  had  in  faflt  always  prevailed  in  the  pari(b  (according  to 

for  the  dc-       which  cuftom  the  tithe  had  in  this  inftance  been  fet  out),  and 

fendant  to  |^  appeared  to  the  learned  judge  that  there  was  a  real  queftioa 
Aew  the  ex-  \*^  '     •  ^ 

sfteDce,w/f^j 

of  a  cuRom  in  the  parifli  to  fet  out  the  nth  inftead  of  the  loth  ibow,  for  the  vali« 

dity,  as  well  as  cxiftence  of  fuch  a  cuftom^  is  properly  triabte  in  this  form  of  afiion, 

though  penal  itt  iu  nature ;  beiog  given  to  the  party  gcktti^  and  im  otdf  remedy 

at  common  law  for  f ubtra&ioa  of  the  Uthe  due  to  biin. 

of 
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of  right  to  be  tried  between  the  parties,  he  nofifuited  the  plaiir- 
tiiF,  <m  the  ground,  that  an  adion  to  reeovet  a  penalty  was  not 
a  proper  form  of  viStwa  t^  try  a  fubftantial  queftion  of  right, 
but  that  this  fell  within  the  principle  of  tboTe  cafes  {a)  on  the- 
game  laws,  where  it  had  been  determined  that  a  queftion  of 
boundary  between  two  manors  ihould  not  be  permitted  to  be 
tried  in  an  a£lion  for  a  penalty. 

Williams  Serjt.  moved  in  the  laft  term  to  fet  afide  the  non- 
fttit ;  and  argued  that,  whether  or  not  the  rule  had  been  pro- 
perly laid  down  in  thofe  cafes  on  the  game  laws,  at  any  rate  it 
did  not  apply  to  the  preibnt  cafe :  fdr  the  4th  fedion  of  the  %dt' 
looks  to  the  trial  of  queftions  of  right,  and  provides  that  no 
perfon  (hall  be  compelled  to  pay  tithes  for  dhy  latidl,  Which  [  lf9  ] 
by  the  ftatute,  or  by  any  privilege  ot  prefcription,  are  not 
chargeable  with  fuch  tithes,  or  that  (hall  be  difcbarged  by 
any  compoGtion  real.  To  atccftain  (tich  privileges,  therefore;* 
it  is  neceflary  to  enter  into  evidence  of  them  upon  the  trial : 
io  it  is  confidered  by  Lord  Coke  {b).  And  if  one  fort  of  et- 
emption  may  be  given  in  evidence,  there  t^  no  reafon  for  et«  ^ . 

duding  evidence  of  ahy  other.    In  Sul!er*s  'Nifi  Prius  (r),  the 
different  kinds  of  defence  at^  enumerated. 

When  the  report  was  made, .  and  caufe  was  to  have  bleetl 
(hewn  in  dus  term  by  Dauncey  and  AUHt^ 

Lb  Blanc  J.  having  oonfolted  with  the  reft  of  the  Coutf^ 
fatd  th^  be  had  been  milled  at  the  trial  by  the  fappafed  analbg^  .  , 
between  this  cafa  and  thofe  upon  the  game  laws  •;  but  upM 
confideration  .'there  appeared  to  be  tbefe  material  diftiaCiioiHI^ 
between  them*  This  is  an  a£tion  by  the  party  grieved  vriio  b 
the  own^r  of  the  tithes  \  whereas  adtions  for  penalties  on  tht 
gaose  laws  are  brought  by  common  informers.  •  Alfo  queftionft 
of  boundary  and  of  manors  are  triable  in  other  afiions,  moxt 
appropriate  to  the  trial  of  fuch  queftions  than  an  a£lion  for  a 
penalty  \  but  this  adion  for  the  treble  value  on  the  ftatute  of 
Bi.  6,  is  the  only  common  law  remedy  for  averting  the  party'$ 
right  to  take  the  tithes. 

(tf)  Vide  CaJcraft  v.  Gihhf,  4  Term  Rep.  68  i.  and  the  cafes  there 
cited ;  bot  in  the  principal  cafe  the  nonfuit  was  fet  aiide,  bccauijc  the 
defendant  had  no  pretence  of  claitn  to  the  maaon 

{i)  a  Infi.  651,  &c.  (c)  188.  &c. 
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i8o7.  The  other  Judges  concurred  in  opinioa  that  the  Talidity  of 

■         the  cufiom  was  fit  to  be  tried  in  this  adion  ;  which  it  was  ob- 

pH4LLips     feryed  had  not  been  determined  ;  the  trial  haying  been  ftopped 

'0AV1ES.     ^^^^  i^  ^*4  %^^^  ^^  ^^^^  extent. 

Rule  abfolute. 


Ci«o3 

It  w  n^t,        npHE  defendant  obtained  a  rule  for  the  profecutors  to  (hew 

ordcJffor'""  caufe  why  an  order  of  feffions  (returned  into  this  court  bjr 
mafdiaran  certiorari),  remanding  the  defendant  mto  the  cuftody  of  the 
infohrent  ^  marflial  of  the  K.  B.  prifon,  (hould  not  be  quaChed  for  infuffi- 
sSoni^'^t?^  cicncy.  The  order,  which  was  made  at  the  Surrey  feffions  on 
ftatc  that  it  the  25th  of  Augufi  46  Geo.  3.,  ftated  that  <<  whtrreas  R  Tomkinsj 
appeared  that  late  of,  &c.  merchant,  but  now  a  prifoner  for  debt  in  the  K.  B. 
be  hs^  ob-  prffon,  at  the  fuit  (amongft  others )  of  Mcffrs,  Tbom/on^tic.  hath 
of  ^.  i^fat  ^^^  applied  to  this  Court  to  take  the  benefit  of  the  ftat.  46  G.j. 
whofe  fuit  he  fot  .the  relief  of  certain  infolvcnt  debtors ;  now  it  appearing  to 
was  detained)  this  Court,  ty  an  order  uiode  at  the  general  Jejfim  of  the  peace  bolden^ 
hy  falfc  pre-    ^^^  ^^  ^j^^  ^£  j^^„Jq„  ^y  adjournment,  at  the  GuiUhaii,  &c.,  on 

cither  It  the  loth  oiAug.  41 G.  3.  that  the  faid  R*  Tomlans  was  remanded 

fliould  be  to  the^iifon  of  ihitFleet^  ice.,  under  an  zGt  pafled  in  the  41 G.^* 

words  of  the  ^^^  ^^  relief  of  certain  tnfolr ent  debtors^yir  having  fraudulently 

ftat.  41  G.  3.  oktmned  goods  efK..J»  and'E.F.  on  fa/fi  pretences  g   and  which 

i.  70J/1 40.  order  is  as  follows,  ynz.^~London.     At  the  general  feflions>  &c. 

wliichthe  of.  ^  **  ^^^^  ^^  ^gHfi  4^  ^'  3-  ^'  Tomtini,  a  prifoner  for  debt, 
derwasmade)  ^^  the  cuftody  of  the  warden,  &c.  of  the  Fleet,  Sec. :  being 
that  the  party  brought  before  the  juftices,  ftc,  by  the  faid  warden,  by  virtue 
^T'^l/  h      ^  *  warrant,  &c.  iffued  ♦  in  that  behalf,  on  the  petition  of  the 

falle  pre- 

fences  obtained  the  goods;  or  at  leaft«  that  ht  fraudulent fy,  by  falfe  pretences,  ob« 
tained  them ;  the  drfcription  of  the  offence  adopted  by  the  ftat.  4.6  Geo.  %.  c.  loB. 
f.  39.  with  refei^nce  to  the  former  ftatute  \  (which  word  /rauduhntly  is  alfo  ufed  in 
the  recital  of  the  fedion  in  the  former  a£l.)  And  a  fecond  order  of  remand,  hoir* 
ever  regular  under  the  laft  ftatute,  profcffin^  to  be  made  opon  view  of  the  former  de« 
ledUve  order,  w^s  therefore  quaflied.  But  it  is  competent  to  any  exifting  creditor  to 
objed  to  the  difcharge  of  an  infolvent  debtor,  on  due  proof  of  fuch  former  offence 
defcribed  in  the  (latute,  though  he  were  not »  creditor  at  the  time  of  fuch  form^ 
Oi^er  of  remand  made* 

Aid 
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faid  R.  TomkinSf  in  order  to  take  the  benefit  of  the  zd,  S^Cf  fon      '  l807» 
the  relief  of  certain  infolvent  debtors.:  but  it  appearing  to  thta        .        . 
Court  thai  be  obtained  goods  ^  value  1 1 3/.  of].  K.  and  E.  P.  (at     ^^^^J^* 
vhofe  fuiti  amongft  others,  he  18  detaioedi)  by  falfe pretences  g    Tomsivs* 
be  is  therefore  for  and  on  aecount  thereof  remanded  back  to 
to  the  faid  prifon  of  the  FleeU  &c.  to  be  detained  until  he  fhall 
be  difcharged  by  due  courfe  of  law/'  &c.— It  is  ordered  by 
this  Courti  that  the  faid  R.  Tomkins  be,  and  he  is  hereby  re« 
manded  into  the  cufiody  of  the  marflial  of  the  faid  prifon  of 
the  K.  B/' 

The  recited  order  of  feflions  of  the  joth  of  Augujl  iSoiy  rtr 
manding  the  defendant  into  cu(tody»  (on  which  the  laftorder 
was  founded)  was  made  upon  the  40th  fe&ion  of  the  prior  in« 
folFent  debtor's-  a£l  of  the  41  G.  3.  c*^^.\  which,  reciting,^ 
that  <*  evil  difpofed  perfons,  to  fupport  their  profligate  way  of      ~  • 

*<  life,  haye,  by  various  fubtle  ftatagems,  threats,  and  devicest 
^^fraudulently  obtained  money,  goods,  &c«  to  the  great  injury 
**  of  induftrious  families,  and  to  the  manifeft  prejudice  of 
'<  trade  and  credit,  ena£ls  that  no  prifoner,  who  knowingly  and 
<<  difignidly^  by  falfe  pretence  or  pretences,  (hall  have  obtained 
'*  from  any  perfon  money,  goods,  &c«  (hall  have  any  benefit  or 
*<  difcharge  under  this  a£l."  And  by  /  52.  in  order  that  the 
obje£lion  for  which  the  difcharge  was  refufed  may  be  clear 
and  ceruin,  the  juftices  axe  required  to  ft  ate  it.  The  laft  or« 
der  of  remand  in  queftion  was  made  upon  the  laft  infolvent 
debtors  %Qi  of  the  46  G.  3.  r.  108.  the  39th  fedion  of  which- 
provides  *<  that  no  prifoner  who  (hall  have  been  remanded  to 
'*  prifon,  under  any  a£t  heretofore  pafled  for  the  relief  of  infbU 
'*  vent  debtors,  for  \iV9\Xig  fraudulently  obtained  money,  goods, 
*<&c.  on  falfe  pretences,  (hall  have  any  benefit  or  difcharge  C  ^^82  J 
*^  under  this  a£l."  And  this  is  followed  by  a  fimilar  direQioa 
(/1 51.)  as  in  the  former  (tatute. 

Marryat^  in  moving  for  the  rule  in  the  laft  term,  objeded 
to  the  laft  order,  as  founded  altogether  upon  the  prior  order  of 
renaand,  which  did  not  ftate  a  fufiicient  cafe  widitn  the  ftat* 
41  G.  3.  e.  70.  to  warrant  it.  ift.  In  not  ftafing  that  the  de- 
fendant had  knowingly  and  defignedly^  or  fraudulently^  by  falfe 
pretences  obtained  the  .goods ;  which  is  the  defcription  of  tbe 
dEmcc  mouioned  in  the  40th  fedioa*    adiy,  ta  not  ftalfiag 

6  what 
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y8o7«       ^2€  At  falfe  pretenees  wercy  which  is  reqatrcd  (a)  in  an  hi4 

■■  ■        didment  on  the  fttt.  30  G.  2.  r.  24.  eonutning  the  fame  de^ 

Tk«  K  *  w  «    fcnption  of  offence. 

^ja>^  Irflfor/  now  (hewed  eaufey  and  faid,  that  etery  intendment 

fliould  be  made  in  fttpport  of  an  ^dtr  of  jufttces  (^),  thongh 

aot  of  a  coR^f  dion ;   and  thia  is  of  the  former  deferi|ition« 

Theveforo  the  Court  will  intend  that  the  juRices  making  the 

former  order  of  dem«id  bad  fattahQery  proof  that  the  defends 

ant  had  kmvnftgly  and  iejignedly  obtained  the  goods  by  fatfe 

pretences ;  for  the  ftat  41  6.  3.  r.  70.  /  40.  does  not  ufe  the 

word  fraudulmilj  in  the  enaSing  pare.     But  the  order  in  quef« 

tiony  now  fought  to  be  fet  afide,  has  the  word  JraudutefOiy  § 

wluch  the  laft  mfelvent  debtoi^s  ad|  on  whiob  that  order  wag 

foonded,  ufes  as  defetipttve  of  the  ofience  in  the  prior  ftatute* 

£  1 83  ]  Tit  Cmtrtf  howerer  obferved^  that  the  laft  order  pnrfefled  to 

kafo  been  made  meiely  upon  the  foundation  of  the  former 

order  of  remand  j  and  if  that  were  bad  upon  the  face  of  it,  the 

order  in  queftion  mull  alfe  fail  to  die  ground.    But  the  ttk€k 

of  tht%  Acf  find,  would  not  be  to  direA  the  drfcharge  of  the 

prifoner ;  fivr  if  this  order  were  quafhed,  it  wouM  ftill  be  open 

to  the  profecutors^  when  he  was  brought  up  again  to  the  ftffions 

to  be  difchargedy  to  (hew  that  he  had  been  guifty  of  any  prac- 

ticea  wliioh  would  warrant  tlieir  remanding  him  under  the  pro- 

f  f  ifions  of  the  zGt. 

Lanxjtt  therettpon  intimated  that  an  objeAion  bad  been  talcen 
ted  much  preffisd  at  the  feffiens,  that  it  was  not  competent  to 
any  perfon  to  oppofe  the  prifoner*8  difcharge  on  account  of 
fueh  former  mal-pradiees,  unlefs  they  were  creditorB  at  the 
time  ;  wMch  might  apply  to  tiK>fe  who  would  oppofe  his  dif - 
chaise  on  a  future  occafion. 

Lord  ELLKKBOROtTGff  C*  J.  There  is  no  foundation  for  the 
objeAion  taken  at  the  feiCons,  that  tHe  party  objeding  to*  (he 
prifeocr^s  difcharge  for  fufch  mal-praditce$  Ihould  Iiave  beoi»  a 
cft^ot^t  the  time.  For  the  legiflatttfe  did  not  funiifl»  tfiat 
gromid  of  objefiton  on  account  of  the  intereft  of  the  partteuhr 
ocditor^rho  tirges  it,  but  on  public  policy,  to  prercnt  a  perfoa 

guilty 
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guilty  of  fucb  immoral  conduct  from  being  let  loofc  again  upon        X  807* 

the  public  to  coniinue  his  depredation^.    We  may  therefore       *""""* 

bope  that  this  objedioa  will  not  be  darted  again.     There  wa«    "^  ;  !?* 

alfo  another  objedion  rakeiii  founded  iipon  Tfje  King  y.  Mafitt%    Tomkjkc. 

which  need  not  be  repeated  on  any  future  occafion;  namely^      [  1(4  ] 

the  not  dating  what  the  falfe  pretences  were  for  which  the 

prifoner  was  remanded :  for  that  was  the  cafe  of  an  indidment 

upon  the  ftatute  of  Geo.  2.  where  it  was  holden  to  be  neceflf^ 

to  (late  what  the  falfe  prcrtences  were,  in  order  to  give  the 

party  an  opportunity  of  knowing  againd  what  he  was  to  de* 

fend  bimfelf.     But  the  other  objedion  to  the  recited  ordefi  od^ 

which  the  order  in  quedion  is  bottomed,  is  clearly  valid  for  the^ 

defedl  pointed  out,  in  not  dating  that  the  falfe  pretence  wai^ 

made  knowingly  and  dejtgmdjy^  as  the  former  ^Qi  defcribes  it»  o^ 

at  \r,^Sl  fraudulently^  as  the  oflfence  is  defcrihed  in  the  latter  9£k* 

K  man  may  innocently  obtain  goods  on  a  pretence  which  19 

£sUc4  if  be  do  not  know  that  it  is  falfe :  as  if  a  fervantf  igno^ 

rant  of  the  deceit,  be  fent  by  hit  mader  for  goods  upon  a  falCs 

pretencCf  which  be  directs  him  to  make* 

Per  Cuxiom^  Let  the  order  of  fedions  be  quaflied  ;  and  tbo 
ob}e£iion  will  be  left  entire»  to  be  fubdantiated  by  compefiept 
evidence  when  the  party  is  brought  up  again  before  tbe-ftf« 


DpSj^  oa  the  Demife  of  Lockv^Dj  figatiifi  Joldif    tVtdiufdau 

I 

TN  this  ejeAment,  tried  befoi e  H^aih  J.  at  the  laft  aiSzes  for  Where  one 

^  EJfeK^  it  appeared  that  LochwoodhaA  leafed  the  prenaifcs  in  ^^^^^  f^'  *' 

qneftion,  a  farm  houfe  and  land,  on  a  leafe,  dated  l6th  January  \^^^x,  his 

l&Mji  tQ  TUmoi  Clarkii  <«  habendum  from  Mkhaelmas  1800,  executors, 

fo^  %i  ye^nu  if  dbie  faid  T.  Clarke  and  bis  executors^  &c  ihould  ^'  ^^^^^  ^^ 

long  continue 

to  inhabit  and 
dfrcU  lA  th^  form*houfe^  a»4  aAuiUy  occupy  the  landf,  ice  and  not  let,  fet^  afEgn 
over,  or  otherwife  depart  with  the  leafe :  held  that  the  tenant  having  become  ban1c« 
rapt,  and  hi4  afiSgnees  having  poflefled  themfelvea  of  the  premifes  and  fold  the  leafe, 
aad  die  faniknipc  being  out  of  the  ateal  poffcffion  and  occupation  of  the  farm,  the 
le£E9ff  m^t  nifinMin  cjt^bnent  without  a  previous  re«entry»  the  continuance  of  the 
term  itieU  being  made  to  depend  upon  the  Icflbr's  a&ual  occupation. 

fo 
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1807.       fo  lotig  cdntmue  to  inhabit  and  dwell  Ukrith  his  ani  their  famil/ 

■        ■        and  fervants  in  the  faid  £arm«houfe|  and  he,  his  executors,  &c« 

Dob         Ihould  to  long  continue  adlually  to  hold  and  occupy  the  faid 

C^AiuLBt  ^^^9  laiids,  and  premifes,  and  not  let,  fct,  affign  over,  ot 
Otherwife  depart  with  this  prefent  leafe,  or  the  farm  and  pre« 
mifes,  or  a  part  thereof,  to  any  perfon  whatever."  There  was 
alfo  a  covenant  not  to  underlet,  fell,  affign,  or  otherwife  depart 
with  the  dentifed  pfemifes,  of  any  part  thereof.  And  there 
was  a  provifo,  <<  that  if  any  of  the  faid  covenants  flioud  be 
broken,  the  leflbr  tnight  re-enter,  and  from  thenceforth  the 
faid*leafe  (hould  ccafe  and  be  void/'  It  was  proved  that  liamai 
Clarht  became  a  bankrupt,  and  that  the  defendants,  as  his  af* 
fignees»  and  with  his  approbation  and  confenty  fold  the  leafe 
for  I  looA  And  that  one  tTtigbif  by  the  appointment  of  the 
defendant  Brown^  managed  the  farm  as  his  bailiff  or  agent. 
There  was  other  evidence  in  the  caufe  offered  to  fliew  other 
1)reache5  of  covenant ;  but  no  qucftion  was  raifed  on  them ; 
and  a  verdiA  was  taken  for  the  plaintiff:  referring  the  quef- 
tion,  whether  this  were  fuch  an  ailigning  over,  &c.  or  other-* 

C  z86  3  ^!f^  departing  with  the  leafe  as  entitled  the  leffor  of  the  plain- 
tiff to  recover. 

Curwood,  in  the  lad  term,  obtained  a  rule  nifi  forfetting: 
afide  the  verdi£t ;  and  then  dated  another  obje&ion»  which  he 
conceived  to  have  been  referved ;  that  this  was  the  cafe  of  a 
forfeiture  for  a  condition  broken,  and  that  the  leffor  fliould 
have  re-entered  before  he  brought  his  ejc£lment. 

Tii  Courti  however,  on  hearing  the  report '  of  the  learned 
judge  now  read,  w^re  clearly  fatisfied  that  there  was  no  foun* 
dation  for  any  objection  \  and  they  (lopped  Garrow^  who  was 
^to  have  oppofed  the  rule.  And  it  was  only  now  fuggefted  by 
Curwood,  that  this  was  an  allignment  in  invitum,  which  ought 
not  to  prejudice  the  tenant. 

Lord  Ellemborough  C.  J.  If  at  the  time  of  the  ejed- 
ment  brought,  Thomas  Clarke^  the  bankrupt,  had  ceafed  to  con- 
tinue  dwelling  in  the  farm  houfe,  and  no  longer  had  the  adoal 
occupation  of  the  farm,  the  leafe  of  which  had  been.  a£lually 
fold  by  the  affignees,  and  another  perfon  had  the  msoiagement 
of  it.  It  is  clear  that  there  was  an  end  of  the  eerrn^  wfaiek  was 
only  made  to  enure  folong  as  the  tenant,  who  is  (till  living, 
continued  in  the  adual  occupation'  of  the  premifts.    This  ia 

not 
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not  the  cafe  of  a  forfeiture  5  but  his  aftuat  occupation  is  a  con-        i'fio% 
dicion  afihexed  to  the  leafe :   and  it  was  coivfidered  in  Doe  v*       m 
CarUr{a)i  a?  a  fettled  point,  that  fuch  a  condition  *  would  be         Dob 
good  to  determine  the  leafe  in  cafes  of  bankruprcy.  ^gowjt 

Lawrence  J.  It  this  had  been  a  queilion  of  forfeiture^  »r  1^7  \ 
there  might  have  been  foniethiug  in  the  obje£\ion  \  but  herd 
the  term  itfelf  is  ihade  to  continue  and  depend  upon  the  per- 
fonal  occupation  of  the  leflee.  Tt  is  like  the  cafe  of  a  leafe  foil 
21  years,  if  the  leiTee  ihall  fo  long  live;  there  if  he  die  beford 
the  2  \  years  run  out,  there  is  an  end  of  the  term.  Here  thtf 
leafe  in  cffe£l  is  for  21  years  if  Thomas  Clarke  (hall  fo  long  live' 
in  the  hdufc.  Then  if  he  has  ceafed  to  live  there,  from  what- 
ever catife,  the  condition  on  which  the  term  was  made  to  de- 
termine has  happened,  and  there  is  an  end  of  his  intereft  in  the 
prcmifes, 

The  other  Judges  concurring, 

Rule  difchargcd. 

{a)  8  TermRep,  57.  and  300.  where  all  the  prior  cafes  are  collcdlcd. 
And  vide  Dae  v.  Huiulci  t  Eujlj  4S 1 . 


ELDEi<f,-ASmimftrator  of  Elden,  againjl  Keddell.      W^nefiay^ 

Jan,  28th. 

'pHE  plaintiff  brought  an  adion  for  money  had  and  received  The  original 

to  hid  life,  as  adminiftrator  of  his  father,  under  letters  of  ^P^^P^  ^P*» 

adminiftratlon  dated  in  June  1806:    and  proved  by  a  broker  fj^sorfdmU 

who  was  employed  in  i/pr^  foon  after  the  inteilate's  death,  to  niftration  to 

Talue  his  property,  that  he  had  valued  effe£ts  in  a  publichoufe  be  granted, 

which  had  been  kept  by  the  inteftate,  and  that  the  publican.  "^'^^  ^^^.^"'* 

-  *       '  .  rogate  8  nat 

who  fiiccceded  him  had  paid  1 13/.  for  them  into  the  hands  of  for  the  fame, 

the  defendant,  *  a  breweri  who  had  fupplied  the  houfe  with  is  evidence  of 
beer,  and  who  appeared -(o'aA  on 'the  occaGon  as  the  friend  o£  ^^^  ^*'^*  ®^ 
the  inteftate's  widow.    An4,  by  another  witqefs  ip  appes^ec^  yvhom  the  ad- 
that  the  dtfendaht  was  t  ereditoj:  of  the  inteftate  to  a  lai;gei^  minlftration 
amount  than  the  fum  fo  received.     On  the  part  of  the  defend-  j*  dircilcd  to 
aftt  it  waa  proVeff,  that  immediately  after  the  intel^aie's  death  ^^  ihe^iotcf- 

tatc's  cffcAt, 
without' prod oK^iigth^  tetters  of  adtninfiftratibh  themfelves;  notWithftanJijig  fMbfc- 
qoent  letters  df  admioUlMUttQ  granttd  to  aaother  i  the  firil  not  being  recalled 

VoL.VIIt.  L  ia     ♦£188  3 
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1807.        in  1 79 1  bis  widow  went  to  the  funrogate's  office  at  Rcchejer 
'.     .  for  the  purpofe  of  adminiftering  to  his  effects.    And  the  pro- 

Eldbn  pcj  officer  produced  in  evidence  the  original  book  of  afis,  with 
K^DSLL*  ^^^  ^*'  ^^  *^  furrogate  for  letters  of  adminiftration  to  be 
granted  to  her.  The  entry  was  as  follows.—"  EUen  -Erfw.— 
<<  On  the  rSth  day  of  April  1791  power  was  granted  to  Eliza* 
**  beth  Eldetty  the  lawful  widow  and  reliA  of  Edtuard  Elden^ 
<<  late  of  the  pariih  of  Chalkj  in  the  county  of  Kent^  vi£luallcr| 
**  deceafedy  to  adminifter  the  goods,  chattelsi  and  credits  of  the 
<*  faid  deceafed,  {he  having  been  firft  fwom  duly  to  adminifteri 
«  Till  the  laft  day  of  July  to  exhibit  an  inventory."  «  Same 
<(  day  bond  from  Elizabeth  Elden,  widow,  Matthew  Daw/on 
**  and  Join  Clay^  under  100/."  But  as  the  letters  of  admini- 
ftration  themfelves  were  not  produced,  nor  evidence  of  any 
fearch  having  been  made  for  them  fince  the  widow's  deathy 
the  evidence  tendered  was  deemed  infufficient,  and  a  verdid 
for  113/.  pafled  for  the  plaintiff  at  the  trial  before  Macdo* 
nald  C*  B.  at  the  lad  aflizes  for  Kent^  with  leave  to  the  defend- 
ant to  move  for  a  new  trial.  And  a  rule  nifi  for  fettiug  afide 
the  verdi£l  having  been  obtained  in  the  laft  term,  Beft  Serjt.  and 
Lawes  appeared  now  to  (hew  caufe  againft  it ;  and  Garrovt 
and  Bayky  Scrjt.  in  fupport  of  it.  ,  But  on  hearing  the  report 
read, 
f  XS9  1  Lo^^  Ellenborough  C.  J.  faid,  that  it  could  not  be  quef- 

tioned  but  that  the  original  book  of  a£ls  of  the  Court,  which 
was  the  authority  for  the  proper  officer  afterwards  to  make  out 
the  letters  of  adminiftration,  was  proper  evidence  of  the  title  of 
the  widow:  for  the  letters  of  adminiftration  were  only  the  copf 
of  the  original  minutes  of  the  court,  drawn  up  in  a  more  formal 
manner.  That  he  had  known  this  evidence  produced  on  other 
occafions.  And,  in  anfwer  to  a  fuggeftion,  that  by  the  grant 
of  the  fubfequent  letters  of  adminiftration  to  the  fon  it  was  to 
be  prefumed  that  the  adminiftration  before  decreed  to  be  grant- 
\  .  ed  to  the  Widow  was  recalled  br  cancelled ;  be  faid  it  was 
enough  that  admintilration  de  fafto  was  granted  to  the  widow, 
'  pending  which -the  money  may  have  been  paid  to  the  defend- 
ant by  her  authority. 

Per  Curiam^  Rule  i(bfoliite  (0)* 


j\ 


J 


(«)  Vide  BM.  N:P.  246.  whleh  cites  Garreit  v.  Lifter,  i  Lev.  25. 
where  this  poiut  was  ruled  \  contrary  tp  BulL  N.  P.  io8«  referring  to 
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Lewii  V.  Brag^M,  \6Geo*  t.  cor.  LeeC.  J.  *at  GuilMali;  where  it  is 

iaid  that  the  adminiftrator  (hall  not  be  permitttd  to  give  fuch  book, 

or  a  copy  of  it»  in  evidence,  un^cfs  he  have  proved  the  ad  minift  ration        El  den 

under  the  feal  of  the  Court  loft.  ogain^ 

Keddell* 


C  »90  ] 
GooDRiGHT,  on  the  Demife  of  Peters,  againji  Vivian.  ^Jntrjday^ 

Jan.  29th. 

T^HIS   ejcftment,  to  recover  poffeflion  of  an  eftate  in  the  If /r^^/ be  ex- 

pari(h  of  PhilUlgh  in   CornwaUt  was  brought  upon  the  ccpted  out  of 

ground  of  a  forfeiture,  alleged  to  have  been  incurred  by  the  ^    ^"^*  ^'     ^ 
r      1       •  .    •  n     .  .        ■  wajle  cannot 

deiendani  s  committing  wailc  in  cutting  down  timber  treesy  con-  be  committed 

trary  to  a  provifo  in  the  leafe  under  which  he  held  the  premifes.  by  ciittin|]r 

The  leafe  contained,  amongft  others,  this  exception;  *<  Except  them  dovvn ; 
,,  /.        f  /-ir  r  ill./.!   and  therefore 

and  always  r^t;^^  w/ ^  theie  prelents  and  the  demiie  and  (jc^ment 

leafe  hereby  made,  all  trees  of  oak,  aflh,  and  elm,  now  growing,  cannot  be 

or  hereafter  to  grow  in  or  upon  the  faid  demifed  premifes,  or  ^''°"g"J  *s 

any  part  thereof/'     It  alfo  contained  a  provifo,  that  if  the  dc-  committed  fn 

fendant  fliould  commit  any  wqfte  in  or  upcn  the  faid  demifed  pre^  or  upon  the 

mifes^  it  fliould  be  lawful  for  the  leffor  to  re-enter/*     The  demifed  pre- 

milcft 

plaintiff's  witneiTes  proved  at  the  trial  'tliat  the  trees  in  queftion 
of  the  defcription  mentioned,  and  in  number  about  20  or  30, 
grew  in  a  coppice  wood  of  an  acre  and  a  half,  parcel  of  the  de-^ 
mifed premifes^  and  were  difpofed  of,  while  (landing,  by  public 
fale,  together  with  the  coppice  wood,  and  were  by  the  purchafer 
cut  down^  or  barked  for  the  purpofe  of  cutting.  Some  of  the 
trees  grew  from  old  (tools  \  others  were  maiden  trees,  fome 
aboTC  40  years  growth ;  but  all  were  24  inches  or  upwards  in 
girth,  which,  by  the  ctiftom  of  that  country,  are  deemed  tim- 
ber* The  jury  found  a  verdid  for  the  plaintiiF  on  the  merits  : 
but  as  it  appeared  by  the  leafe  that  all  the  trees  of  oak,  &c. 
were  excepted  out  of  the  demife,  the  queftion  whether  they  could 
be  the  fubjed  of  wafte  #as  fave4  to  the  defendant;  with 
liberty  to  move  to  enter  a  nonfuit,  if  the  Court  fliould  think  [  192  } 
the  a&ion  not  maintainable.  Such  a  rule  was  accordingly 
moved  for  in  the  laftterm,  when  feveral  authorities  were  cited 
by  GafeUe^  to  (hew  that  wafte  could  not  be  committed  upon  an  j 
fttbjejl  matter  excepted  out  of  the  demife.     iiH.  4.  32.  b. 

L  a  notei 
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1807.        noted  in  22  Vin.  Abr.  448.  tit.  Wafte^  G.  pi.  8.     Dy*  19.  a«  pL 

r-         no,  cites  E,  20  Eliz.  C.  5.  Bull.  N.  P.  119.     In  Le^vbtor  v. 

GooDRiGHT    jr^rf^  I  Leon.  48.  the  only  queftioa  was,  whether  the  exception 

Vm AN        ^^  ^^^  ''^^^^  ^y  ^^^  leflfec  in  his  aOignment  were  good.  ' 

Dampier  {Lens Serjt.  was  with  him)  now  (hewed  caufe  againft 
the  rukj  and  contended,  on  the  authority  of  Whilfter  v.  Paf* 
low  {a)y  that  only  the  trees  themfelves,  and  not  the  foil,  were 
excepted ;  which  was  (hewn  further  by  the  refervation  to  the 
landlord  of  free  ingrefs  and  regrefs  to  cut  down  and  remove  tho 
#  trees.     And  therefore  the  foil,   for  which  the  ejeflment  was 

brought,  might  be  forfeited.  In  Lord  Rich  v.  Makepeace  (3), 
though  trees  were  excepted,  it  was  determined  that  the  lefiee 
had  liberty  to  take  the  loppings  for  fireboot.  [Lord  ElletAo* 
rcugh  C.  J»  I  do  not  underftatld  how,  if  the  trees  were  ex-  . 
cepted,  the  lefiee  could  be  entitled  to  any  part  of  the  trees, 
without  fome  other  words.]  At  leaft  he  has  an  intereft  in  the 
C  '9^  3  (hade  of  the  trees.  Then  the  eiFeA  of  cutting  down  the  timber 
is  to  alter  the  nature  of  the  ground,  and  to  convert  wood  into 
coppice,  thereby  deftroying  the  eridence  of  the  land  5  wUdh 
of  itfelf  is  wafte  \  as  if  he  convert  arable  into  wood^  or  wood 
into  meadow.     Co.  Lit  53.  b. 

lie  Court  however,  without  bearing  the  defendant's  oounfeii 
were  clearly  fatisfied  that  wafte  could  only  be  committed  pf  the 
thing  demifed :  and  here  the  trees  being  excepted  out  of  the 
demife  no  wafle  could  be  committed  of  them,  and  confequently 
no  forfeiture  could  be  incurred  by  cutting  them  down,  within 
the  proviGon  of  the  leafe.  That  as  to  altering  the  evidence  of 
the  land,  the  cutting  down  of  an  adjoining  wood,  on  which 
the  demifed  clofe  was  defcribed  as  abutting,  mig)ic  as  well  be 
contended  to  be  wafte. 

Rule  abfolate. 

Sir  F,  Gibbs^  Burroughs  and  Ga/elee,  were  to  have  fupported 
the  rule. 

(a)  Cro.  y<jr.  487. 

(b)  Nay,  29.  This  cafe  was  alfo  cited  to  fliew  that  if  the  Itffec  cvf 
any  tree,  wajle  would  lie  as  well  for  the  loppings  as  for  the  body  of 
the  tree  :  and  fo  the  cafe  is  ftatcd  in  22  Fin.  Abr.  441.  but  the  word 
tvqfte  is  interpolated  in  the  latter  book  ;  for  the  leport  runs  Uius,  "  If 
he  cut  any  tree,  it  ftall  be  (fome  word  omitted,  probably  trejpafs)  as 
well  for  the  loppings  as  for  the  body  of  the  tree,"  This  wa*  ad* 
Tcried  to  by  the  defendant's  coun£eL . 
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The  Kino  againji  Luffe.  Saturday 

^  j^n,  31ft. 

AN  order  of  baftardy  returned  into  this  court  by  certiorari  i.  An  order 

^^  was  as  follonw.     Suffolk  to  wit. -The  order  of  S.  K.  and  ^^JfJ^^^'^'r 

J.  H.  two  of  H.  M.  juftices  of  the  peace,  &c.  made  the  20th  ^^^^  ^^  ^^ 

of  Augujl  i8o6»  concerning  a  male  baftard  child  lately  born  in  the  oath  of 

the  parifli  of  Benhall^  (in  the  faid  county)  on  the  body  of  Mary  ^^^  ^'*^5*  ^f 

Tayhr,  Hoifk  of  Jonathan  Taylor ,  late  of  B.  aforefaid,  mariner.  loo^Tfor'ft 

Whereas  it  appeareth  unto  us,  the  faid  jufticcs,  upon  the  oath  of  will  be  prc- 

ihefaid  Mary  Taylor,  as  otherwife^  that  her  hufband  hath  been  f'J'^cd  that 

beyond  the  fcas,  and  that  (he  did  not  fee  her  faid  hufband  or  ^  *^  "J^^f  , 
'  ,  acccls  or  the 

had  accefs  to  him  from  the  pth  oi  April  1804,  ^^^'^  ^^^  29th  of  hufbai.d  was 
June  laft  paft  :  And  whereas  it  hath  alfo  appeared  unto  us,  the  proved  by 
faid  juiVices,  as  well  upon  the  complaint  of  the  churchwardens,  ^°"^P^cnt 
&c.  of  Benhall^  as  upon  the  oalh  of  the  faid  Mary  Taylor ^  that  q^^j^  other 
flie,  the  faid  Mary  Taylor^  on  or  about^the  13th  of  July  now  laft  than  the  wife; 
paft,  was  delivered  of  a  male  baftard  child  in  the  faid  parifh  of  ^  ^^  proved 
Benbail^  and  that  the  faid  male  baftard  child  is  likely  to  become  ^^^^  the^ud?- 
chargeabU  to  the  faid  parifli  oi  Benhall :  And  further,  that  H,  mcntofthc 
Luffej  of  Benhall^  &c.  did  beget  the  faid  baftard  child  on  the  juft'ces  was 
body  of  her,  the  faid  Mary  Taylor:  And  whereas  the  faid  H.  [irothtr 
Luffe  hath  this  day  appeared  before  u«,  but  hath  not  (hewn  any  proof. 
caufe  why  he  (hould  not  be  adjudged  the  reputed  father  of  the  s.  Such  an 

faid  baftard  child  :  We  therefore,  upon  examination  of  the  caufe  '^u'^^'A^r^^ 
1     .  n  r    1  ./•  .    „  m    f         .     /.  •     the  child  ot  a 

and  arcumltances  or  the  premifcs,  as  well  upon  *  the  oath  of  the  married  wo- 

faid  Mary  Taylor,  as  otherivife^  do  hereby  adjudge  him,  the  faid  man  i«  gowd, 
H.  Luffe,  to  be  the  reputed  father  of  the  faid  baftard  child  ;  and  *^°"^**  ^^ 
do  alfo  adjudge  that  the  faid  baftard  child  was  born  in  the  faid  fy^i^  q\^\\^ 
pariih  of  Benhall,     And  thereupon  we  do  order,  as  well  for  the  was  likely  to 
better  relief  of  the  faid  parifli  of  B.  as  for  the  fuftentation  and  ^'^f^^  charge'^ 
relief  of  the  faid  baftard  child,  that  the  faid  /f.  Luffe  fhall  forth-  gre^'hc  words 

of  the  ftat. 
6  G.  2.  f,  1'*/l*  M  applied  to  the  baftarda  of  Jingle  women  :  for  upon  thac  iiatute, 
as  well  as  the  ftat.  18  Eli%m  c.  3.  which  has  the  words  bom  out  of  lawful  mairimoHy^ 
the  only  queftion  is  whether  the  child  be  by  law  a  baflard, 

%•  .Non-accef9  of  the  hafband  need  not  be  proved  during  the  whole  period  of  the 
wife's  pregnancy  :  It  is  fufficient  if  the  circun) dances  of  the  cafe  (liow  a  natural  im- 
p  'lability  that  the  hufband  could  be  the  father;  as  where  he  had  accefs  only  a  fort* 
»  ^i»i  before  the  birth,  *[  ^94  3 

L  3  With 
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1807.        with,  upon  notice  of  this  our  order,  pay  to  the  faid  church- 

■■  wardens,  &c.  of  the  faid  parifh  of  B,  2L  3/.  6d.  for  and  towards 

The  KiKQ     jIj^  \jmg  in  of  the  faid  Mary  Taylor^  and  the  aiaintenance  of  the 

LuFFE  ^^^^  baftard  child,  to  the  time  of  making  this  our  order.  And 
we  do  alfo  hereby  further  order  that  the  faid  H.  Luffe  (hall  like- 
wife  pay  to  the  churchwardens,  &c.  of  the  .parifli  of  B*  for  the 
time  being,  3i.  weekly,  &c.  for  the  maintenance,  &c.  of  die  faid 
badard  child,  fo  long  time  as  the  Taid  baftard  child  (hall  be 
chargeable  ta  the  faid  parifh  of  B*  And  we  do  further  order 
that  the  faid  Mary  Taylor  (hall  alfo  pay,  or  caufe  to  be  paid  to 
the  faid  churchwardens,  &c«  of  the  faid  pari(h  of  B^  for  the 
time  being,  u,  6^.  weekly,  fo  long  as  the  faid  baftard  child 
(hall  be  chargeable  to  the  faid  pari(h  of  J!.,  in  cafe  (he  (hould 
not  nurfe  and  take  care  of  the  faid  child  herfelf."  (Signed  and 
fealed  by  the  juftices.)  The  defendant  appealed  againft  the 
order  to  the  quarter  feflionsi  by  which  court  It  was  coa- 
firmedr 

Three  objeAions  were  taken  to  this  order  (a) }  i  R,  That  the 
wife  was  admitted  to  prove  the  non-accefs  of  her  hu(bandt 
adly.  That  this  being  the  child  of  a  married  woman,  the  juftices 
had  no  jurifdi£tion  to  make  an  order  of  filiation,  unlefs  the 

C  IPI  ]  child  appeared  to  have  been  actually  chargeable,  and  not  merelf 
likely  to  become  fo.  sdly",  Thit  the  non-accefs  of  the  hufband 
was  not  proved  during  the  whole  time  of  the  wife's  pregnancy; 
which  was  neceifary  to  baftardize  the  iflue. 

Storks  (hewed  caufe  againft  the  rule  for  quafhing  the  order. 
As  to  the  firft  objeAion ;  the  non-accefs  of  the  hufband  does 
not  reft  upon  the  evidence  of  the  wife  alone  ;  nor  does  it  even 
neceQarily  appear  that  (he  gave  any  evidence  of  that  fa£l.  The 
words  of  the  order  are  that  it  appeared  to  the  juftices,  upon  tbe 
path  9f  the  faid  Mary  Taylor,  as  othemvifef  (by  which  muft  be 
underflood  other  legal  proof},  that  her  hufband  had  been  he» 
ypnd  feay  and  that  (he  had  not  feen  him,  or  had  accefs  to  him, 
&c.  And  the  words  as  otherwife  OQQMx'zgTLin  in  the  fubfeqnent 
part  of  the  order.  It  was  long  ago  decided  in  Pendrell  v.  Pen* 
drell  (^),  and  Res^  v.  Bedall{c),  that  non-accefs  may  be  proved 

(a)  The  prefence  of  the  defendant  in  court  ^^$  waved  by  copfent, 
Vide  Re9  v.  Maihei^if  Salf*  475. 
{b)  2  Sira.^lS* 
(c)  (bf  941.  1076.    Rff,  tfWf*  ffqrd^.  ^79.  and  ^nJr.  ^t 
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to  baftardize  theifTue,  though  the  hufband  be  in  England;  and         1807. 

the  old  dodrine  of  the  ^uatuor  Maria  (a)  was  agreed  to  be  ex-  - 

ploded.     And  in  the  latter  cafe,  the  order  being  dated  to  be  ^,^^^^ 

made  •'  on  the  examination  of  the  wife  and  on  other  proof**  it  was       Luffb. 

holden  to  be  good  ;  though  it  was  agreed  that  the  evidence  of 

the  wife  alone  to  prove  non-accefs  would  not  have  been  fuffi- 

cient,  according  to  the  cafe  of  The  King  v.  Reading ;    but  that 

(be  was  a  witnefs  from  necei&ty  to  prove  the  criminal  conver- 

fation.     It  appears  by  the  report  oi  Rex  v;  Reading  {b)^  that       C  ^9^  3 

the  wife  was  the  only  witnefs  to  prove  the  non  accefs,  as  well 

as  the  criminal  intercourfe;    and  hovd  Hardwicie  faid,  <«  it 

would  be  of  dangerous  confequence  to  lay  it  down  in  general 

that  a  wife  (hould  be  a  fufficienty^/^  evidence  to  baftardize  her 

child,  and  to  difcharge  her  hulband  of  the  burthen  of  its  main* 

tenance."     Upon  the  authority  of  that  cafe,  the  order  was 

qaafhed  in  The  King  v.  Rooie{c) ;    it  having  been  made  upon 

thtfiie  evidence  of  the  wife  as  to  the  non  accefs.     Both  thofe 

cafes,  therefore,  are  diftinguifhable  from  the  prefent.     The  iA 

obje^ion  is  grounded  on  this,  that  the  ftat.  6  G.  2,  r.  31.  /  i. 

which  gives  jurifdiAion  to  magiftrates  to  take  examinations  for 

making  orders  of  filiation  in  cafe  of  baftards  likely  to  become 

chargeable,  is  confined  in  terms  to  the  baftards  o\fmgle  nvomen* 

But  this  order  would  at  any  rate  be  good  on  the  general  ftarute. 

of  the  18  £//z,  r«  3.  which  gives  the  magiftrates  jurifdi£lion  to 

filiate  baftards  *•  begotten  and  born  out  of  lawful  matrimony^ 

And  it  was  determined  in  Rex  v*  Albert/on  [d)^  that  a  baftard 

begotten  on  the  body  of  a  feme  covert,  while  her  hufband  was 

beyond  the  four  feas,  was  *<  begotten  and  born  out  of  lawful  ma* 

(a)  Vide  Co,  Lit.  244.  a*  snd  123.2.  to  125.  1:9.  in  which  the 
whole  doArine  is  difcufled  in  the  notes, 

{b)  Rep.  temp.  Hardvf.  79.  2  Sejf.  Caf  175.  and  Audr-  10.  F^rJ^^ 
MS.  dates  the  fa^g  thus,  <*  John  Alman  was  hufbaiid  o^ Mory  Alman^ 
and  leaving  her  upon  the  25th  of  May  17311  had  no  accefs  to  her  from 
that  time  till  the  2jth  of  May  17339  upon  which  day  fhe  was  deli- 
vered of  a  baftard  child  begotten  by  the  defendant  Reading:  all  which 
was  proved  by  the  evidence  of  Mary  Alman.  There  wtre  other  wit» 
neffes  who  proved  that  the  hujbgnd  waf  within  /even  milet  of  hi;  wifi 
during  that  time.^* 

{e)  I  mf.  34Q. 

\ji)  2  Salk.  483.    I  Ld.  Ray.  39;,  and  Carth.  469. 

L  4  trimony.^ 
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iSo**.        trlmony.^^     And  in  Rex.  v.  Tayhr{a)^  the  mother  of  a  badard 

■  was  after  her  marriage  holdcn  to  be  ftiil  liable  lo  be  committed 

The  King    for  *  difobedienceto  an  order  of  maintenance  made  under  the 

ogatnji  ftatu.re  of  Elizabeth.  According  to  B^ex  v.  Atothinvs  (^),  and 
•r  jg^  1  an  anonymous  cafe  in  lO  Mod.  B4.  it  is  not  even  necefiary  to 
Aate  in  the  order  that  the  badard  cliild  is  likely  to  become 
chargeable  ;  for  that,  fay  the  Court,  vvill  be  prefumed.  And 
in  Rex  v.  Nelfon  (r),  though  it  were  agreed,  that  it  ought  to 
appear  by  the  order  that  the  child  was  likely  to  be  chargeable ; 
yet  that,  it  was  faid,  (uiEciently  appeared  by  the  order  to  pay 
fuch  charges  as  the  parifli  had  been  at.  As  to  the  3d  objec- 
tion, that  the  child  was  born  after  accefs  of  the  hulband  $  the 
birth  of  the  child  was  on  the  13th  of  July  i%o6^  and  the  faft 
of  non-accefs  ftands  proved  from  the  9th  of  jipril  1804  until 
the  29th  oi  June  1806:  the  accefs,  therefore,  of  the  hufband 
was  not  till  within  about  a  fortnight  before  the  birih  \  which 
renders  it  impofiible,  in  the  courfe  of  nature,  that  he  could  have 
been  the  father.  In  fupport  of  this  obje£lion  were  cited  at  the 
time  Regina  v.  Murray  {d),  and  Rex  v.jilhert/on  (^),  tc  fliew  that 
non-accefs  muft  be  proved  during  the  whole  time  of  pregnancy, 
in  order  to  baftardize  the  iflue.  But  thofe  cafes  were  decided 
upon  the  ground  of  the  old  rule  of  the  quatuor  maria,  now  ex« 
ploded  by  the  fubfequent  cafes  of  5/-  jindretvs  v.  Si.  Bride's  (y ), 
Pendrell  v.  PendreU{g)y  Rex  v.  Lubbenham  (A),  and  Goodrighi 
V.  Saul  (i).  Befides,  the  Court  will  prefume  every  thing  in 
favour  of  an  order :  and  where  it  is  apparent  from  the  fadls 
ftated  that  the  defendant  is  the  father  of  the  child,  they  will 
not,  by  quafliing  the  order,  make  the  hufband  liable  to  main- 
tain  it. 

C  '98  3  Wil/oftf  Alderfon^  and  Jfm^,  contri.     As  to  the  firft  objec- 

tion, it  has  been  clearly  fettled  fince  The  King  v.  Readings  that 
the  wife  is  not  a  competent  witnefs  to  prove  the  non- accefs  of 
her  hufband,  though  from  the  neceffity  of  the  cafe  (he  is  ad- 
mitted to  prove  the  a£l  of  adultery.  And  it  is  no  anfwer  to 
fay  that  (he  was  not  xhtfole  witnefs ;  and  that  the  izOi  of  non- 
accefs  may  have  been  proved  by  other  evidence,  by  reafon  that 

[a)  3  Surr.  1,679-  (^)  *  ^^^^  475-  (c)   1  Venir.  37. 

(d)  Sa/i.  122.  {e)   lid. Ray  355.       (/)    iStra.^l. 

{g)  t  ?tr0*  9JSf  (^)  4  Term  Rrp.  i^ji.     (/)  lb.  356. 

the 
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the  order  is  ftated  to  have  been  made  upon  her  examicatiQE        x8o^ 
upon  oath>  as  ^tberwi/e:  for  it  cxprefsly  appears  that  the  non-        '.'.    . .' 
accefs  iwras  proved  by  her  :     And  though  it  were  alfo  teftified    T^^  ^'i*^ 
by  other  evidence^  (which  other  evidence,  however,  does  noj       if^J^a 
neceflkrily  appear  to  have  been  upon  oath)  $  yet  the  judgment 
of  the  magiftrates,  which  mufl  be  tabtn  vo  have  been  foraie4 
upon  all  the  evidence  taken  together,  cannot  be  fufts^oed  i( 
part  of  that  evidence  were  incompetent  to  be  received  $  f(Mr  t^ 
Court  cannot  tell  what  degree  of  weight  was  given  to  herteCp 
ttmony  as  to  the  fa£t  of  non^^accefs  in  coming  to  the  concludont 
The  ad  qbjeflion  was  only  argued  by  fome  of  the  defendant'^ 
counfel,  on  the  words,  "born  out  of  lawful  matrimony^^  m  th^ 
itatute  of  Elizabeth^  and  on  the  words,  "ftngU  mjoman^^  ^fe4 
in  the  (lat.  6  Geo,  2.  neither  of  which,  they  faid,  applied  to  the 
illegitimate  child  of  a  married  woman.     But  this  objeflip^t 
being  difcountenanced  by  the  Court  for  the  reafons  after  ftjite^ 
was  ultimately  abandoned,     sdly,  The  law  prefumes  accefs^ 
and  the  proof  of  non  accefs  mull  come  from  the  party  difputing 
the  legitimacy.     The  mode  of  proof  was  formerly  very  plain 
and  precife  \  for  linlefs  the  hufband  were  proved  to  be  beyond 
the  four  feas,  or  labouring  under  fome  perfonal  dtfability,  thfc 
children  were  deemed  legitimate.    If,  fays  Lord  Coke  {a)^  *'  the       [  199  ] 
ifiue  be  born  within  a  month,  or  a  day  after  marriage,  between 
parties  of  full  lawful  age,  the  child  is  legitimate."     The  law^ 
therefore,  never  looked  to  the  period  of  conception,  or  to  th^ 
a£lual  poffibility  of  the  hufband  having  begotten  the  child,  but 
only  to  the  notorious  fa£t  of  its  birth  during  the  marriage,  an4 
while  the  hufband  was  within  the  four  feas  (A).     The  dodrin^ 
indeed,  of  the  extra  quatuor  marta^  is  now  obfolete  ;    and  is  fup- 
plied  by  the  pofitive  proof  of  non>accefs,  though  the  hufband 
be  in  England:  but  fo  much  of  the  old  rule  of  law  ftill  holds^ 
that  if  accefs  be  proved  at  any  time  between  the  poflible  con* 
eeption  and  the  birth,  the  child  is  legitimate.     So  Mr.  Jufticc 
BhckJIone  {c\  fpeaking  of  the  old  doflrine,  fays ;  •'If  the  huf- 
band be  out  of  England  (or,  as  the   law  fomewhat  loofeljf 
phrafes  it,  extra  quatuor  maria)fqr  above  nine  montbu  fo  (hat  np 

[a)  Co*  Lit,  244.  a» 

{b)  Many  cafes  were  referred  to,  which  arc  ^jolkftcd  10  ^Vin^* 
^.  21.  letter  B,  pi  3,  4,  J,  9n4  6. 
(r)  I  Bliie.  Coffi.  457. 

apccfi 
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1 807.        ftccefs  to  his  wife  can  be  prefumed :  her  iflue  during  thai  period 
'       Ihall  be  baftardf.  But  generally  (he  adds,  with  reference  to  the 
The  Kino,    later  determinations  engrafted  on  the  old  rule,)  during  the  co- 
^amfi        vertttre,  accefs  of  the  hufband  fliall  be  prefumed,  unlefs  the 
^'"'       contrary  can  be  fliewn;  which  is  fuch  a  negative  as  can  only 
be  proved  by  (hewing  him  to  be  clfewhcre."    [Lord  EUinbo- 
rough  C.  J.    Suppofe  a  huiband,  who  had  been  out  of  reach  of 
accefs  during  the  whole  period  of  the  wife's  poflible  geftation, 
Ijetttrned  to  his  wife  the  very  inftant  before  her  adual  delivery, 
can  it  be  contended  that  the  child  would  in  fuch  cafe  be  legi- 
timate i    The  ground  infifted  upon  in  the  cafe  of  The  ^een 
r  200  1      ▼•  Murray^  was  a  little  flurred  by  Mr.  Juftice  Lee^  in  The  King 
y.  Reading.    If  the  fad  be  once  afcertained  that  it  is  naturally 
impoffiUe,  (I  do  not  fay  improbable  merely)  that  the  hufband 
fliould  be  the  /ather  of  the  child,  the  conclufion  follows,  that 
the  child  is  a  baftard*     There  is  a  very  early  cafe  of  Foxcrofl 
in  the  time  of  Ed.  4.  {a\  where  an  infirm  bed-ridden  man  was 

privately 

(tf.)  E.  xoEd.  1.  B.  Rot.  23.  I  Rol.  Abr.  359.  It  is  to  be  ob- 
ferved,  however,  that  as  the  cafe  is  ftated  in  RoiUf  R.  the  infirm  bed- 
ridden  man  tvas  married  co  A*  by  the  bifhop  of  London  privately,  in  no 
ebnreb  or  chapel ^  nor  with  the  celebration  of  any  mafs ;  ^*  le  dit  A. 
£ileant  adonque  pregnant  del  dit  R,'*  &c.  Now  if  by  the  word  del  it 
be  meant  that  A.  was  pregnant  by  the  man  whom  /he  afterwards  married 
(and  the  words  are  fo  conflrued  in  other  abridgments)  ;  aifuming  that 
there  was  a  marriage  the  cafe  is  fcarcely  i<itelligible ;  for  it  is  contrary 
to  the  whole  current  of  decifions  to  fay  that  a  child  bom  after  the 
marriage  of  its  adlaal  parente,  if  begotten  before^  is  a  baftard  :  And  if 
12.  were  in  truth  the  father  of  the  child  begotten  fome  time 
before^  it  was  a  matter  of  no  oonfequence  how  infirm  of  body  he 
was  at  the  time  of  his  marnage,  only  l  a  weeks  before, the  birth  ;  and 
yet  ftrefi  is  evidently  laid  upon  this  ciroumflaoce  in  the  ftatement  of 
the  cafe*  fiut  if,  by  the  mention  of  the  privacy  of  the  marriage,  and 
that  it  was  in  no  church,  &c  ,  it  were  meant  to  queftion  its  validity 
for  w^nt  of  a  proper  ceremonial,  the  infirmity  of  the  man's  body  at 
the  time  was  equally  immaterial,  and  the  cafe  iifelf  not  worth  no- 
ticing r  as  amounting  only  to  this,  that  the  iffue  of  perfons  not  married 
according  to  the  requifite  ceremonies  of  the  law,  or  in  other  words,  not 
married  at  all,  are  baftards.  And  jf  .I«ord  Roile  had  coniidcrcd  that 
to  be  the  point  in  judgment,  ft  is  lingular  that  he  (hould  not  have 
dniwQ  ezduiive  attention  to  it  by  fome  inore  ^prppriatc  turn  of  ex  « 
.4^  5  prcfllon, 


IM  THE  FoRTT-SETBNTH  YbAR  OP  GEORGE  HI.  lO 

prirately  married  to  a  woman,  who,  within  xa  weeks  after,        x4o7» 
was  delivered  of  a  fon ;    and  the  iffue  was  adjudged  a  baftard.  •■ 

The  principle  to  be.  deduced  from  the  cafes  is,  that  if  the  huf-  ^"^  -a^ 
band  could  not  by  pofHbility  be  the  father,  that  is  fufficient  to  Lvrrf* 
repel  the  legal  prefumption  of  the  child's  legitimacy.  But  if 
the  mere  fa£l  of  accefs  of  the  hufband  at  any  time  betwe^  the 
moments  of  conception  and  delivery  would  make  the  child  le- 
gitimate, it  would  have  been  an  anfwer  to  many  of  the  cafes 
where  legitimacy  has  been  in  queftion.]  No  other  certain  timei 
can  be  drawn  than  that  laid  down  in  Regina  v.  Murray  (a),  and 
Rex  V.  Albert/on  (i).  In  the  latter  cafe  it  is  faid,  «<  He  is  a  baf- 
tard who  is  bom  of  a  man's  wife  while  the  hufband,  at  and 
from  the  time  of  the  begetting  to  the  births  is  efeira  quatuor  maria  /* 
or,  as  it  is  now  underftood,  is  proved  to  have  had  no  accefs 
during  that  period.  And  in  the  report  of  the  fame  cafe  in 
CartbeWf  the  3d  exception  to  the  order,  on  which  it  was 
quafhed,  was  that  it  was  not  alleged  that  the  hufband  was  be* 
yond  fea  for  40  weeks  before  the  birth  of  the  child  ;  and  that 
it  would  not  be  fufficient  to  fay  that  he-  was  beyond  fea  at  the 
time  of  the  conception :  becaufe  that  in  nature  could  not  cer« 
tainly  be  known.     [Lord  Ellenborougb  C.  J.    Here,  however,  in 


preffion,  than  by  faying  that  R.  was  married  privately,  &c.  in  con* 
jtin^ion  with  the  other  circumftanccs  of  the  cafe.    Quaere  then,  whe* 
ther  there  may  not  be  fome  error  of  ilie  pen,   or  of  the  pr'efs  ?  For 
though  the  relative  word  dlt  fupports  the  allufion  to  the  hufband  R.% 
there  being  but  one  R,  before  mentioned  ;  )et  in  abftrading  the  re- 
cord, as  it  is  likely  enough  that  the  fbn  was  of  the  fame  name  with 
the  fuppofed  father,  this  error  may  have  crept  in  without  attrading 
attention.     The  word  del  properly  iignifies  o/*»  and  pregnant  deU  &c. 
is  pregnant  off  &c»  and  not  by,  &c.     And  Lord  Rotle^  in  other  places 
under  the  fame  head«  fpeaking  of  pregnancy,  in  relation  to  the  huf« 
band  or  father,  ufes  the  phrafes,  "  tnitxnt  per  AJ**  '*ad  iffuc/rr  by  ;*• 
'<  ad  iiFue^  B,***  while  the  word  del  in  plainly  ufcd  in  its  commoo 
fenfe  for  9f  in  feveral  fentences  immediately  preceding.     And  in  this 
fenfe  only,  fpeaking  of  the  woman  as  pregnant  of  R.  the  tffite^  is  the 
cafe  Intelligible,  or  likely  to  have  been  noted  in  that  place  or  manner: 
in  which  fenfe  Lord  Eilenborough  feemi  to  have  read  the  cafe.     There 
it  Ao  regular  year-book  of  this  period  to  refer  to,  but  only  a  few  feat'* 
|ered  notes,  not  including  this  cafe, 
(.a)  Soli.  12%.        {b)  \Ld.Ray.i^^^  Salh.^^^  Carth.^69, 

nature 


^  CASES  IN  HILARY  TERM 

x8a>        natate  the  fa£l:  maf  certainly  be  known,  that  the.  hu&and^ 

■        who  had  no  acceCi  till  within  a  fortnight  of  his  wife's  deljiveryy 

The  KiMO     could  not  be  the  aftual  father  of  the  child.     Where  the  thing 

TLurrz,  caniiot  certainly  be  known,  we  muft  call  in  aid  fuch  probable 
evidence  as  can  be  reforted  to,  and,  the  intervention  of  a  jury 
snuft,  in  all  cafes  in  which  it  is  praflicaUei  be  had  to  decide 
thereupon :  but  where  the  queftion  arified  as  it  does  here,  and 
where  it  may  certainly  be  known  from  the  invariable  coprfe  of 
juature,  as  in  this  cafe  it  may,  that  na-birth  could  be  occafioned 
and  produced  within  thofe  limits  of  time,  we  may  venture  to 
lay  down  the  rule  plainly  and  broadly,  without  any  danger 
trifing  from  the  precedent.]  The  fame  cafe  of  Rex  v.  Albertfon 
is  reported  iii  5  Modern^  419.  (d),  and  there  HoU  C.  J.  id  made 
to  fay  that  it  muft  appear  that  the  hufband  was  not  her^  all  the 
fpace  \  for  if  he  were  here  either  at  the  begetting  or  at  the 
Urtb  of  the  cbild^  it  is  fufhcient.  And  this  falls  in  with  tho 
eftablilhed  rule  of  law,  which  has  never  been  queftioned,  that 
if  a  man  marry  a  pregnant  woman  any  time  before  the  birth  of 
the  childj  fuch  child  is  legitimate.  Then  by  analogy  to  that*  if 
the  hufband  have  accefs  any  time  before  the  birth  of  the  childj 
the  fame  conftrudion  muft  prevail. 

Lord  Ellenborough  C.  J.  Three  exceptions  have  been 
taken  to  this  order ;  ift,  That  the  wife  was  examined  generally 
and  alone  to  the  facl  of  non-accef's^  and  that  the  order  is 
founded  on  her  evidi;nce  only ;  whereas  it  is^laid  down  in  the 
cafes  that  an  order  of  this  fort  cannot  be  made  on  the  evidence 
of  the  wife  alone,  but  that  there .  muft  be  other  proof  of  the 

t  203  3  non*accefs.  This  objedion  is  grounded  upon  a  principle  of 
public  policy,  which  prohibits  the  wife  from  being  examined 
agiiinft  her  huft>and  in  any  matter  affefling  his  intereft  or  cha- 
rader,  unlefs  in  cafes  of  neceiBcy,  where,  from  the  nature  of 
the  thing,  no  other  witnefles  can  probably  have  been  prefent ; 
but  exceptions  of  that  fort  have  been  eftabliflied  \  and  that  it 
(s  neceiTary,  and  on  that  account  allowable,  to  examine  her  as 
to  the  fa£t  of  her  criminal  intercourfe  with  another,  has  beeit 
held  by  various  Judges  at  different  periods  ;  for  this  is  a  fa£l 
which  muft  probably  be  within  her  own  knowledge  and  that  of 
the-  adulterer  only.    And  by  a  parity  of  reafoning  it  fiioold 

(0)  Uoder  the  nsme  of .<^Ir«|^j|  V.  ^^ii^#«  :  ,. 

fcem 
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feem  that  if.  (he  be  admitted  as  a  witnefs  of  neCieflity  to  (jpeafe       1807* 
to  the.fa£l  of  the  adulterous  intcrcourfe,  it  might  alfo  perhaps       — 
be  competent  for  her  to  prove  that  the  adulterer  alone  had  that    The  KurOT 
fort  of  Intetcojirfe  with  her,  by /which  a  child  might  be  produced       Luirm 
within  the  limits  of  time  which  nature  allows  for  parturition^ 
Certainly,  however,  it  is  competent  for  her  to  prove  the  fa6i  of 
her  connexion  with  that  perfon  whom  ihe  charges  as  being  tbo 
real  father  of  her  cl^ild^  '  And  here  the  order  is  ftated  to  havci       .  *      J 
been  made«  not  on  her  evidence  only,  but  <<  upon  the  oath  ofi 
the  faid  Mary  Taylor,  as  Qthirwifdy*    It  is  true  that  it  is  not  faid^ 
«  as  otherwife  upon  Qothi^*  but  a^  no  evidence  caiitpiropedy  htt 
gi[ven  otb^wife  than  u^pon  oath,  it  is  not  going- further  in  nxak- 
ing  an  intendment  to  fiipport  this  order  than  has  been  done  ia 
other  cafe9>  to  fay  that  fuch  other  evidence  mufl:  alTo  be  takea 
to  have  becni^venupon  oath*   Now  it  does  not  appear  ta  what 
particular.fa£ls.  the  wife  deppfed,  or  what  were  proved  by  tho 
other  endenqe :  and  then  the  rule  laid  down  inr  22tf -JC/'/rgf  v^ 
Bedall  applies,  that  if  there  were  other  witnefles  befides  tbsr 
wife^aod  (he  were- competent  to  prove  any*part  of?the  caffe;,  the      [  204  3 
Court  will  intend,  in  fupport  of  an  order  framed  like  the  pre- 
fcf^,.  that  .(he  was  examined  only  as  to  thofe  fa£ls  which  (hd    . 
was  con^p^entto  prove,.and  that  the  reft  of  the  cafe  was  proved 
by  th^  other  evidence.     And  this  is  not  more  than  has  beeit 
imeoded  ixi  many,  other  cafes*    We  may  therefore  read  the-adi 
judioatory  .partcof  the  order  as  made  *<  upon  examination,  &ci 
of.  the  .pvemifts  upon  oaib,  as  well  of  the  faid  Mary  Tayhry  ai 
otborw<ife«''    The.' 2d  exceptbn^  which  arofe-ontfae  wording 
of  the  ftatates  of  EU:^beib  and  George  ad,  in  tBift  refolves  it- 
felf  into  the  third.     For  when  the   queftion  is  whether  this 
were  a  child  horn  out  of  lanvful  matrimony ^  that  is,  out'  of  tha 
limits  and  right's  belonging  to  that  ftate,  it  is  the  fame*  in  Jub- 
ilance a»  the.queftion,  whether  it  be  a  bajlard.     It  is  fo  for  th« 
general. purpoiies.oi  the  ad.    The. noatrimony  does  not eovc^ 
the  child 'if  it  be  in  other  refpe£ls  (according  to  the  rule  oi\v0 
applicable  to  this  fubje^i)  a  baftard*     And  fo  it  feems  that-  a 
child'bom  by  adulterous  intercourfe  is  as  .much  within  tbe.pro*     ^  .  -    1 
vilion  of  the  a£i  of  Gea^  2»  as  one  which  is  born  of  a  fisglc 
woman.    Thccafes  of  Tie  Kiftg  v«  Readings  and  The  King  n 
Bedall,  were  both  after  the  ftatute  of  Geo.  2.  and  yet  no  fuch 
objection  was  taken.    It  is  a  confcquenco  which  follows  of 

courfe 
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1807.        courfe  from  eftablifhiDg  the  baftardj  of  the  child,  that  it  was 
■  i  born  out  of  lawful  matrimony ^  in  the  proper  fenfe  of  thofe  words 

The  Kino  as  applied  to  the  fubje£t  matter.  This  brings  it  to  the  3d  and 
^atnft  principal  exception ;  that  as  it  appears  that  the  hulband  returned 
within  accefs  of  the  wife  about  a  fortnight  before  the  child  was 
born,  he  muft  be  prefumed  to  be  the  father  of  it  \  which  will 
throw  upon  him  the  burthen  of  its  maintenance.  As  fomething 
C  205  3  has  been  faid  concerning  the  novelt]^  of  the  do£trine  of  ad« 
mitting  the  proof  of  non^-accefs  of  the  hufband  living  within 
the  kingdom,  in  order  to  rebut  the  prefumption  of  legitfmac7, 
let  us  fee  how  the  law  was  underftood  to  be  in  early  periods. 
In  I  RoL  Ahr.  358.  tit.  Bajlard^  letter  B.  it  is  faid»  <<  By  the  law 
of  the  land  no  man  can  be  a  baftard  who  is  born  after  marriage, 
mnUfs  for  J^cial  matter^**  Therefore  in  the  very  text  of  the  rule 
an  exception  is  introduced.  The  firft  fpecial  matter  of  excep« 
tion  mentioned  by  RolU  to  baftardize  the  iflue,  where  the  huf« 
band  iS  within  reach  of  accefsi  is  one  of  a  i^tural  impoffibility ; 
where  the  hufband  is  within  the  age  of  puberty ;  though  that 
was  no  obftacle  to  the  marriage*  There  is  a  cafe  in  the  year- 
book I  if.  6.  3.b.  which  goes  theiength  of  deciding  the  ifliie 
to  be  a  baftard,  where  the  hufband  was  within  the  age  of  14, 
There  are  feverai  other  cafes  mentioned  from  the  year»books,  of 
courfe  lefs  queftionable,  as  the  age  in  thofe  cafes  was  mudi 
kfs.  All  theft  eftablifh  this  principle,  that  where  the  hufband 
in  the  courfe  of  nature  could  not  have  been  the  father  of  his 
wife's  child,  the  child  was  by  law  a  baftard.  But  Fooccftfi*% 
cafe  (a),,  p.  359*  of  the  fame  book,  which  I  before  mentioned 
was  the  cafe  of  an  infirm  bed-ridden  man,  who  having  married 
in  that  ftate  12  weeks  before  the  delivery  of  his  wife,  that  was 
holden  to  baftardize  the  iflue,  though  the  parties  were  together. 
And  no  doubt  is  thrown  on  the  principle  of  that  cafe  in  any 
fubfequent  autliority,  nor  even  in  the  learned  editor's  notes  on. 
^  Co*  Lit*  244.  a.  123.  b.  &c.  This  therefore  is  another  inftance 
of  an  exception  to  the  general  rule,  admitted  at  fo  eaf  ly  a  period 
as  the  10  Ed.  t.  and  founded  on  natural  impoffibility  arifing 
r  206  1  fn>m  bodily  infirmity.  Xhere<is  another  cafe  in  the  18  Ed.  u 
alfo  mentioned  in  Rol  Ahr.  (p-  356.)  ftill  ftronger  to  the  prcfent 
purpofe  (  where  the  child  was  found  to  be  bom  1 1  days  poft 

(41)  Vide  oR/i*,  200.  note  {a)* 

ttltimum 
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ultimum  tempus  legitimum  mulieribus  pariendi  conftttutum ;        1807. 

and  becaufe  of  that  hCt,  et  quia  per  verediflum  juratorum  ia-  ■ 

renitur  quod  prsediflus  Robeitus  (the  hu(band)»  non  habuit    TheEixdi 

acccffum  ad  praedi£lam  Beatricem  per  unam  menfem  ante  mor*       ^g^^ 

tern  fuam,  per  quod  majis  prefumitur  contra  praedidum  Henri*  * 

cum  (the  ifiue,}  &c.  therefore  the  brother  and  heir  of  Robert 

had  judgment  to  recover  in  aflize.     Even  at  that  time»  there*; 

fore,  it  was  confidered  that  the  fa£l  of  accefs  or  non-accefs  was 

a  material  queftion  to  be  gone  into ;  and  that  the  period  o£ 

time  which  had  elapfed  between  the  non- accefs  and  the  birth» 

which  only  goes  to  e(labli(h  the  natural  impoffibility  of  the  huf- 

band  being  the  father  of  the  child,  was  proper  to  be  inquired 

of.     And  Lord  C.  J.  RoHe^  adds  a  noti  to  that  cafe^  that  the 

jury  found  that  the  hulband  langui/bed  of  a  fever  long  before  bir   . 

death  :  which  (hews  that  the  natural  impediment  to  any  accefs, 

arifmg  from  his  languifliing  of  a  fever  fome  time  before  hia' 

death,  was  alfo  confidered  as  an  ingredient  in  the  queftion. 

which  was  fubmitted  to  the  jury.    The  rule  of  law  which  has, 

prevailed  in  thefe  cafes  is  {a),  **  Stabitur  huic  prxfumptioni  do- 

<<  nee  probetur  in  contrarium.     Ut  ecce,  maritus  probatur  non 

<<  concubuifle  aliquamdiu  cum  uxore,  infirmitate  vel  alia  caiuSk 

*<  impeditus,  vel  erat  in  ea  invalitudine  ut  generare  non  poflit*^. 

From  all  thefe  authorities  I  think  this  conclufionmay  be  dtaws^ 

that  circumftances  which  (hew  a  natural  impoiTibility  that  the 

hufband  could  be  the  father  of  the  child  of  which  the  wife  is 

delivered,  whether  arifing  from  his  being  under  the  age  of  pa* 

berty,  or  from  his  labouring  under  difability  occaConcd  by  na»,     {  SttJ  \ 

tural  infirmity,  or  from  the  length  of  time  elapfed  dope  his 

death,  are  grounds  on  which  the  illegitimacy  of  the  child  maj 

be  founded.     And  therefore,  if  we  may  refort  at  all  tfi  fuclbk 

impediments  arifing  from  the  natural  caufes  adverted  tOy  we 

may  adopt  other  caufes  equally  potent  and  conducive  Co.  fliew> 

the  abfolute  phyfical  impoffibility  of  the  hufband's  being  th^ 

father :  I  will  not  fay  the  improbability  of  his  being  fuchj  fpr 

upon  the  ground  of  improbability,  however  ftrong,  I  fl^>u^4 

not  venture  to  proceed.    No  perfon,  however,  can  raiie  a 

queflion,  whether  a  fortnight's  accefs  of  the  huiband^  before 

Uie  birth  of  a  full  grown  child,  can  conftitate  in  the  coorfe  of 

(«)  BraOomf  p.  6.  a. 
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liattare  the  aduat  iclation-  of  father  and  chibd.  fiTaf  it'  it  Ml',' 
that  if. we  break  through  the  rule  infifted  upon,  that  the  n6A- 
accefs  of  the  hufband  mud  continue  the  whole  period  between 
the  poffible  conception  and  deliveryi  we  (hall  be  driven  to  nice' 
queftiond.  That,  however,  is  not  fo;  for  the  gciieral  prc- 
fumption  will  prevail,  except  a  cafe  of  plain  natural  impofCbillty 
18  ihewn :  and  to  eftablifh  as  an  exception  a  cafe  of  fbch  ex« 
tireme  impoffibility  as  the  prefent  cannot  do  any  harm,  or  pro*. 
cTuce  any  uncertainty  in  the  law  on  this  fubje£l.  As  to  the 
c^Ie  of  Regina  v.  Murray ^  relied,  on  for  thepoHtion  contended' 
{^x\  on  which  cafe  alone  The  King  v.  Albertfin  proceeded ;  the 
^ound  of  it  was  difcountenanced  by  Mnjuftice  Lee  mTbe 
Kitig  V*  Reading.  Without  weakening,  therefore,  any  eftab* 
liffied'  cafes,  or  any.  legal  prefumption,  applicable  to  the  fub- 
jt€fc,  we  may  without  heCtation  fay»  that  a  child  born  under 
ihefe  circumftances  Is  a  baftard.  With  refpe£):  to  the  cafe 
where  the  parents  have  married  fo  recently  before  the  birth  of 
the  child  that  it  could  not  have  been  begotten  in  wedlock,  it 
ffandS' upon  its' own  peculiar  ground.  The  marriage  of  tbel 
p^artles  is  the  criterion  adopted  by  the  law,  in  cafes  of  ante- nap* 
ttah  generation,  for  afcertaining  the  a£tual  parentage  of  the 
child;  For  this  purpofe  it  will  not  examine  when  the  geftation 
begatr,  Idoking  only  to  the  recognition  of  it  by  the  hulband  in 
dfe*  flibfeqnent  a(£i  of  marriage. 

'  6kosE  J.  As  to  the  i(t  and  ad  objefllons  which  have  been' 
ntale',  I '{hail  content  myfelf  with  referring  to  the  anfwers  givext' 
mthetxl  by  my  Lord.  But  in  refped  to  the  3d  objeAioti,  ajT 
#e^  have  been  warned  not  to  break  in  upon  the  common  law, 
^iBout  (bme  rule  to  go  by»  I  fhall  make  a  few  obfervations' 
UpM  it.  It  is  faid  that  if  we  break  in  upon  the  old  rule  of  the 
^[fNitiioIr  maria,  wt  muft  adopt  fome  other  line,  which  will  ber 
diflScuAt  to  be  drawn.  But  that  rule  has  beeh  long  exploded 
en  account  of  its  abfolute  nonfenfe  ;  and  we  will  adopt  andtfaet 
]ihe,f which  has  been  marked  out  on  account  'of  its  go6d'fenfe. 
fe  cvary"  cafe  we  will  take  care,  before  we  baftardize  the  Iffue  of 
i  maitkd  wtonftn,  that  it  fliall  be  proved  that  thet6  was  no  fuch 
aeeeflf  a^cbtrM  enable  the  hu(band  to  be  the  father  of  the  child. 
If  by  reafon  of  Jmbecilit'y,  or  oh  any  petfonal  acconnt,  or  front 
abfence  from  the  place  \vbere  the  wife  was>  the  hufband  could 
not  be  the  father  of  the  child,  there  is  ho  reafon  why  it  (hould 

not 
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Dot  be  fo  declared.     Here  it  is  apparent  that  the  hufband,  who        1807. 

had  no  accefs  to  the  wife  till  two  weeks  before  her  delivery, 

could  not  be  the  father.     And  in  faying  fo  we  go  upon  the  fure 

ground   of  natural  impoffibility  and  good  fenfej    rejecling  a       Lufpe. 

rule  founded  in  nonfenfe. 

Lawreivcb  J.     The  objections  are  reduced  to  two.     The        [  209  ] 
firit  isf  that  this  order  is  made  upon  the  evidence  of  a  married 
woman,  that  her  hufband  had  no  accefs  to  her :    and  The  King 
V.  Readings  and  The  King  v.  Rsoke,  have  been  relied  on.     But 
thofe  cafes  are  not  broken  in  upon  by  fuftaining  the  prefent 
order ;  becaufe  it  was  made  on  other  evidence  befides  that  of 
the  wife.     It  is  dated  to  have  been  made  on  examination  of  the 
wife  on  oath,  as  ctherwife  /  by  which  I  underftand  on  other  legal 
proof  befides  her  evidence.     But  it  is  faid  that  we  can  make  no 
intendment  in  fupport  of  this,  which  is  more  in  the  nature  of 
a  convi£lion  for  an  offence  than  of  an  order.     That,  however, 
is  not  fo,  and  is  contrary  to  the  determination  in  The  King  v. 
Bedall  i  between  which  and  the  prefent  cafe  there  is  no  dif- 
tindiion,  except  that  there  the  order  was  ftated  to  be  made 
«*  upon  examination  of  the   wife  and  other  proof  upon  oath  ^^ 
the  only  queftion,  therefore,  is,  whether  the  words  "  as  oiher^ 
wife^*  here  uCed,  muft  not  be  taken  to  mean  other  proof  upon 
oath  i  for  if  they  can,  the  cafes  arc  pdrallel,     Tiiough  if  orders 
can  be  made  in  any  cafes  without  oath,  which  I  do  not  know 
that  they  can,  dill  this  would  be  good  as  an  order.     But  fup- 
pofe  it  had  been  ftated  in  exprefs  terms,  that  the  wife  had  given 
evidence  of  the  non  accefs,  and  that  the  fame  faft  had  been 
proved  by  ten  other  wimefTcs,  we  (houid  prefume  in  the  cafe 
of  an  order  that  the  magiilrates  had  proceeded  upon  the  evi- 
dence of  the  other  witneffes  as  to  that  fail.     This  cafe  comes 
to  us  after  an  appeal  to  the  fcflions ;  and  we  may  prefume  that 
if  there  had  been  no  other  evidence  of  non-accefs,  than  that  of 
the    wife,  the  feffions  would  not  have  confirmed  the  order. 
Then  the  3d  queftion  is,,  whether,  as  the  hufband  had  no  accefs 
untU  about  a  fortnight  before  the  birth,  a  child  fo  born  can  be 
faid   by  our  law  to  be  legitimate.     Now  without  going  over       C  2io  ] 
the    w4k>Ic  ground  of  the  argument  again,  the  do£lrine  of  the 
quatuor  laaria  has  been  lon^  exploded  ;  atrd  it  has  been  (hewn 
by  the  authorises  mentioDcd  by  my  lord,  that  imbecility  horn 
age^  an^  n^tu;al  infirmity  from  other  caufea,  have  always  been 
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1807.        deemed  fufficient  to  baftardize  the  ifiue;   all  which  evidence 
■  ■     ■■        proceeds  upon  the  ground  of  a  natural  impbffibility  that  the 
The  King     hufband  fliould  be  the  father  of  the  child.   Then  why  not  give 
LiTffe        cflFf6l  to  any  other  matter  which  proves  the  fame  natural  im- 
poilibility  ?     It  is  faid,  however,  that  in  fo  doing  we  Ihall  fliake 
,  a  fettled  rule  of  law,  that  if  a  child  be  born  in  wedlock,  though 

but  a  week  after  the  marriage  of  its  parents,  fuch  child  is  to  be 
deemed  legitimate.  But  I  do  not  fee  that  the  confequence 
fuppofed  would  follow.  By  the  civil  law,  if  the  parents  mar- 
ried any  time  before  the  birth  of  the  child,  it  was  legitimate: 
and  our  law  fo  far  adopts  the  fame  rule,  that  if  a  man  marry  a 
woman  who  is  with  child,  it  raifes  a  prefumption  that  it  is  his 
own.  Lord  Rolle  gives  fome  fuch  reafon  for  the  rule ;  and  it 
feems  to  be  founded  in  good  fenfe :  for  where  a  man  marries  a 
woman  whom  he  knows  to  be  in  this  fituation,  he  may  be  con- 
fidered  as  acknowledging  by  a  moft  folemn  aA  that  the  child 
is  his. 

Le  Blanc  J.     As  to  the  firft  objefiion,  I  think  it  mud  be 
taken  that  the  wife  was  examined  to  prove  the  fa£l  of  the  non- 
^  accefs  of  her  hufband  withip  the  time  mentioned,  as  well  as 

the  other  witnefles ;  for  the  particular  fa£ls  proved  by  her  and 
other  witnefles,  or  by  her  alone,  are  given  in  detached  fen* 
tences.  And  then  the  que  (lion  is  brought  to  this,  whether 
an  order  of  filiation,  where  the  wife  and  other  witnefles  were 
examined  to  prove  the  non-accefs  of  the  hufband,  can  be  fup- 
ported  ?  To  that  the  cafe  of  Th<  King  v.  Bedall  is  in  point : 
£  211  ]  for  there  the  wife,  as  well  as  other  witneflTes,  was  examined  to 
prove  that  faft,  (which  I  think  appears  as  plainly  here  from  the 
ftatement  of  the  cafe)  and  yet  the  order  was  holden  to  be  good. 
I  confider  (hat  cafe,  therefore,  as  an  authority  to  this  point. 
And  it  is  more  peculiarly  fit  to  make  the  intendment,  that  the 
fa£l  was  proved  by  the  other  wicncfTes  as  well  as  by  the  wife, 
in  a  cafe  like  the  prefent,  where  an  appeal  lies  to  the  fefiions 
from  the  origiual  order  of  the  juftices ;  where  the  appeal  has 
been  heard ;  and  where  the  objefiion  might  have  been  taken 
oil  the  evidence,  that  no  other  than  the  wife  had  proved  the 
non-accefs  ;  and  where  notwithftanding  it  is  ftated  that  that 
fa£),  amongft  others,  was  proved  by  the  wife  as  otherwtfes  un«- 
derflanding,  as  I  do,  thefe  latter  words  to  mean  other  compe- 
tent proof.    The  fecond  objedion  has  been  properly  aban« 

doned 
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droned;  becaufe  it  comes  in  efFeft  to  this  queftion,  whether  a  180^. 
thild  proved  to  be  a  baftard  be  not  the  fame,  for  the  purpofe  of  ' 
thefe  adls  of  parliament,  as  a  child  born  out  of  matrimony  ^  or  The  Kino 
born  of  ^fm^lt  woman  ?  To  be  fure  they  mult  be  confidered  LuFra, 
as  the  fame  thing.  As  to  the  3d  objeftion,  the  queftion  will 
be,  whether  the  child  of  a  woman,  whofe  huftand  is  proved  to 
have  had  no  accefs  to  her  till  a  fortnight  before  her  delivery, 
can  in  law  be  confidered  as  illegitimate  \  And  our  attention 
has  been  called  to  cafeS  where  a  child  born  within  a  (hort  time 
after  the  marriage  of  the  parents  is,  by  the  rule  of  law,  confi- 
dered to  be  legitimate.  That  is  a  rule  of  law  not  to  be  brokea 
in  upon,  except  as  in  other  cafes,  one  of  which  has  been  men- 
tioned, by  proof  of  natural  imbecility,  which  (hewed  that  the 
hufband  could  not  have  been  the  father  of  the  child.  But  in 
order  to  make  the  cafes  the  fame,  it  muft  be  fuppofed  that  the 
adultery  of  the  wife  in  the  abfence  of  her  hufband^  who  only 
retarns  to  her  juft  before  her  delivery,  is  aflimilated  in  law  to  [  2^2  ]] 
the  cafe  of  a  man's  marriage  with  a  pregnant  woman  recently 
before  the  birth  of  the  child,  where  the  very  act  of  marriage  in 
fach  a  fituation  is  an  acknowledgment  by  him  that  he  is  the 
father  of  the  child  with  which  the  woman  is  pregnant.  But 
there  is  no  analogy  between  the  two  cafes.  It  comes  then  to 
a  cafe  of  non- accefs  for  a  year  and  a  half,  excepting  the  laft  14 
days  before  delivery.  The  rule  of  law  was  formerly  very  ftrift 
in  favour  of  the  legitimacy  of  children  born  of  a  married  wo- 
man whofe  hufband  was  within  the  four  feas  \  but  that  has 
been  long  broken  in  upon.  Afterwards  the  rule  was  brought 
CO  this,  that  where  there  was  an  impoflibility  that  the  hufband 
could  have  had  accefs  to  his  wife,  and  have  been  the  father  of 
the  child,  there  it  Ihould  be  deemed  illegitimate:  And  in 
GTodright  V.  &aul  (^),  the  Court  held  that  there  was  no  neceflity 
to  prove  the  impoflibility  of  accefs,  if  the  other  circum- 
ftaiices  of  the  cafe  went  ftrongly  to  rebut  the  prefumptlon  of 
accefs.  The  cafes  of  The  ^ieen  v.  Murray^  and  The  King  r. 
Aibertfon^  were  rather  cited  for  the  fake  of  expreflions  thrown 
out  by  fome  of  the  Judges  in  giving  their  opinions,  than  for 
the  determination  of  the  Court :  for  the  points  in  judgment  did 
not  require  the  fupport  of  the  do£lrine  advanced^  that  there 
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a(ittft  be  non-accefs  during  the  whole  period  of  the  wife's  preg« 
nancy  in  order  to  baftardize  the  iflue.  But  where  it  can  be 
demonftrated  to  be  abfolutely  impoffible,  in  the  courfje  of  na/* 
ture,  that  the  buiband  could  be  the  father  of  the  child,  it  does 
not  break  in  upon  the  reafon  of  the  current  of  authorities,  to 
fay  that  the  iflue  is  illegitimate.  If  it  do  not  appear  but  what  he 
might  have  been  the  father,  the  prefumption  of  law  dill  holds 
in  favour  of  the  legitimacy.  But  if,  as  in  this  cafe,  it  be  proved 
to  be  impoflible  that  he  fhould  have  been  the  father,  then, 
within  the  principle  of  the  modem  cafes,  there  is  nothing  to 
prevent  us  from  coming  to  that  conclufion. 

Order  confirmed. 


SaturJayt 
Jan.  31. 

No  manda- 
mus lies  to 
the  Arch- 
bi/hop  of 
Canterbury  to 
iffue  his  fiat 
to  the  proper 
officer,  &c. 
for  the  ad- 
miffion  of  a 
DoAor  of 
Civil  Law, 
graduated  at 
Cambridge^  as 
an  Advocate 
of  the  Court 
of  Arches. 


CW43 


The  Kino  agairi/l  The  Archbifliop  of  Canterbury* 

jrrlLSON,  in  the  lafl:  term,  applied  for  a  writ  of  mandamus 
to  the  Archbifliop,  to  iflue  bis  fiat  to  the  vicar  general  of 
the  province  of  Canterbury^  for  die  purpofe  of  making  out  a 
refcript  under  the  feal  of  the  vicar-general,  ccMnmanding  the 
dean  of  the  arches^  to  admit  Dr.  Higbmare  as  an  advocate  of  the 
Court  of  Arches.     This  applicaiion  was  founded  on  affidavits 
ftating  in  fubftance,  that  the  Court  of  Arches,  the  Court  of 
Peculiars,  the  Prerogative  Court,  and  other  ancient  courts,  are 
governed  by  the  civil  and  canon  law,  under  the  jurifdiflion  and 
control  of  the  Archbifhop  of  Canterbury  ;  that  the  advocates  of 
thofe  Courts  alfo  praftife  in  the  Court  of  Admiralty;  and  that 
no  dofior  of  the  civil  law  is  admitted  to  praflife  in  the  latter 
who  has  not  been  previoufly  admitted  an  advocate  of , the  Court 
of  Arches  by  the  refcript  of  the  Archbifliop.  ,  That  the  mode 
of  obtaining  fuch  admiflion  is  for  the  candidate  to   deliver 
his  certificate  of  qualification,  viz.  of  his  degree  of  AoGior  of 
civil  law,  figned  by  the  regiflrar  of  the  univerfity  where  taken» 
into  the  office  of  the  vicar  general  of  the  province  of  Canter-* 
bury  /  where  a  petition  is  made  out,  praying  that  the  candidate 
may,  in  confideration  of  that  qualification,  be  admitted  an  ad- 
vocate ;  which  petition,  being  figned  by  the  candidate,  is  for- 
warded from  tkat  office  to  the  archbifhop,  who  returns  upon 

the 


IN  THE  FORTT-SEVENTH  TeAR  OF  GEORGE  III.  214 


againft 
\t  Arc 
bifhop  € 

CANTtR- 

BURY. 


the  fame  inftrument  his  jfj/,  ordering  the  commiffion  or  re-        1807. 

fcript  to  be  made  out  as  prayed  for ;  which,  without  fuch  fiat,  

cannot  be  obtained.  The  petition  and  fiat  are  then  returned  to  ■"■  "^  .T^ 
the  vicar  general ;  and  the  refcript,  which  orders  the  dean  ot  The  Arch- 
thc  arches  to  admit  the  candidate  as  an  advocate,  is  then  made  bifhop  of 
out  under  the  feal  of  the  vicar  general,  and  delivered  to  the  re- 
giftrar  of  the  province.  The  candidate  is  afterwards  intro- 
duced into  court  by  two  advocates,  and  prefented  to  the  dean 
of  arches,  who  after  the  Archbifhop's  refcript  is  read,  and  the 
candidate  has  taken  the  oaths,  admits  him  as  an  advocate  of  the 
court ;  declaring  fuch  admiflion  to  be  in  purfuance  of  the  arch- 
bifliop's  refcript.  The  candidate  is  afterwards  admitted  In  a 
fimilar  manner  in  the  Cdurt  of  Admiralty,  It  was  then  dated 
that  Dr.  Hlghmore  took  deacon's  orders  in  the  church  in  1 790, 
but  laid  afide  the  clerical  chara£ler  in  1793,  having  never  taken 
priefts'  orders  -,  and  then  iludied  the  canon  and  civil  law ;  and 
in  1 796  obtained  the  degree  of  doftor  of  civil  law,  as  a  regular 
graduate  in  the  univerQty  of  Cambridge^  and  has  expended  a  large 
fum  in  the  profecution  of  thefe  ftudies.  That  this  degree  is  con- 
fcned  by  the  univerfities  indifcriminately  on  the  clergy  and 
laity.  That  the  privileges  of  the  two  univerfities,  and  amongft 
others  of  the  dodiors  and  ftudents  of  civil  law,  are  fecured  by 
divers  ftatutes,  charters,  and  patents.  That  the  principal  ad- 
vantage of  the  degree  of  doftor  of  civil  law  is  the  obtaining  the 
privilege  of  pra£lifing  in  the  faid  courts,  and  that  fuch  was  Dr. 
Highfiiores  objeft  in  taking  his  degree.  That  it  has  been  the 
conftant  pradice  for  the  archbifhop  for  the  time  being  to  grant 
his  fiat  upon  the  petition  and  certificate  before-mentioned  ;  and  t  ^'5  3 
that  the  advocates' now  pra£lifing  in  the  faid  courts  are  do£tors 
of  the  civil  law.  It  then  appeared  that  about  March  180;, 
Dr.  Highrmre  fent  in  to  the  archbifhop  the  certificate  of  his 
degree  and  qualiQcatipn,  figned  by  the  regiftrar  of  the  univer- 
fity  of  Cambridge,  with  a  petition  for  the  archbifhop's  fiat 
in  the  ufual  form ;  not  npticing,  becaufe  it  was  not  believed  to 
be  material,  the  circumftance  of  his  having  been  in  deacon's 
orders.  On  this  the  archbifhop  returned  his^^  ;  and  the  re- 
fcript thereon  being  formally  executed  and  fealed  in  the  ofiice 
of  the  deputy  regiftrar  of  the  province  j  Dr,  Highmore,  on  the 
27th  of  jipril,  acquainted  the  dean  of  arches  therewith ;  who 
informed  him  that  having  been  in  deacon's  ordersj  he  could 

M  3  not 


215  CASES  IN  HILARY  TERM 

1807.        not  be  admitted  as  an  advocate  of  that  court,  the  fame  being 
—        forbidden  by  the  canons  of  the  church.     On  reference  after- 
The  King     wards  to  the  archbifliop,  the  latter  declined  deciding  on  the 
The^^ch-     '"^^^^'^»  *"^  referred  the  defendant  to  the  Judge  of  the  Admi- 
bifhop  of     ^^^7  for  his  opinion,  who  coincided  with  the  dean  of  the 
Canter,     arches.     And  on  the  14th  of  May  1805  ^^'  Hlghmore  was  in- 
BUEY.        formed  by  letter  from  the  archbifliop,  that  he  had  received  an 
anfwer  from  Sir   Wm.  JVynne  (dean  of  the  arches),  and  Sir 
JFiw.  Scoit  (Judge  of  the  Admiralty),  refpedling  Dr.  Highmore^^ 
application,  and  that  they  were  decidedly  of  opinion  that  he 
could  not  be  admitted  as  an  advocate  in  Doftors'  Commons. 
In  confequence  of  this,  as  it  afterwards  appeared,  the  arch- 
bifliop withdrew  his  fiat  and  caufed  it  to  be  cancelled.     The 
affidavits  further  dated,  that  the  judges  and  advocates  of  the 
Ecclefiaftical  and  Admiralty  Courts  were  incorporated  by  charter 
in  1 768,  under  the  name  of  the  College  of  Doftors  of  Law  exer- 
cent  in  the  Eccleriaflical  and  Admiralty  Courts ;  and  it  was 
t  2i5  ]       thereby  appointed  that' the  fociety  fliould  confift  of  a  prefident, 
who  fliould  be  the  dean  of  the  arches,  and  of  fuch  doftors  of 
law  as  fliould  be  judges  in  thofe  courts,  or  admitted  to  pra£^ife 
therein  as  advocates  by  the  refcript  of  the  archbifliop  of  Cantir^ 
bury  ;  and  that  no  one  fliould  be  qualified  to  be  admitted  who 
had  not  regularly  taken  the  degree  of  doftor  of  laws  at   Oxford 
or  Cambridge,  and  been  admitted  an  advocate  of  the  Court  of 
Arches :  with  a  provifo  faving  the  rights  of  the  king*s  courts. 
And  it  is  alfo  provided  in  cafe  of  abufes  or  differences  in  the 
government  of  the  fociety,  that  the  Archbifliop  of  Canterbury^ 
the  Lord  Chancellor,  the  Lord  Privy  Seal,  and  the  two  Secre- 
taries of  State,   (hould    be    vifitors,    with   power  to    redrefs 
and  compofe  them.     That  Dr.  Highmore,  on  the  26th  of  Sep^ 
timber  1805,  appealed  to  the  vifitors  againft  the  refufal  of  the 
fociety  to  admit  him  as  a  member  ;  the  jf^/  of  the  archbifliop 
being  at  that  time  in  the  regillrar's  office  ;  but  on  the  2d  of 
April  1806  he  received  official  notification  from  the  archbifliop's 
fecretary,  that  as  the  archbiftiop's  fiat  had  never  been  prefented 
to  the  dean  of  the  arches,  and  had  been  withdrawn  and  can- 
celled, in  confequence  of  information  to  the  archbifliop  that 
Pr.  Highmore  was  in  deacon's  orders,  of  which  his  Grace  was 
not  apprifed  when  the  fiat  was  granted,  there  was  no  a£l  done 
by  the  College  of  Dodlors  of  Laws  upon  which  the  jurifdiftioa 
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of  the  vifitors  could  attach.     Dr.  Highmcre  again  applied  for         1807. 
admiflion  on  the  3cth  of  June  lad,  on  the  ground  of  his  com-  . 

miflion  having  been  once  granted,  and  was  again  rcfufed  by  the     The  Kino 
dean  of  arches,  and  by  the  judge  of  the  Admiralty  in  their     rp?f"'"^. 
refpedlive  courts.     After  which  he  applied  to  the  archbiftipp       bifhooof* 
for  a  renewal  of  his  fiat,  which  the  latter  declined.     Dr.  High'      Canter- 
ntcre  alfo  ftated,  upon  his  information  and  belief,  that  it  would         bury. 
appear  upon  infpeftion  of  the  regiller  of  the  fociety  of  advo-       [  217  ] 
cates  that  divers  perfons  in  holy  orders,  both  before  and  after 
the  formal  promulgation  of  the  canons  in  the  reign  oT  James  I., 
had  been  admitted  to  pradife  as  advocates  in  thofe  courts. 

The  Court,  when  this  matter  was  firft  moved  at  the  end  of 
hft  term,  obje£led  to  granting  a  rule  to  fliew  caufe,  for  want 
of  the  relator's  (hewing  an  inchoate  right  to  be  admitted  an  ad- 
vocate of  the  court :  but  gave  him  leave  to  mave  the  matter 
again  in  this  term,  if  he  ftiould  be  fo  advifed.     Accordingly 

Wilfqn  now  renewed  his  application  for  the  mandamus: 
and,  in  anfwcr  to  what  he  conHdered  to  be  the  principal 
grounds  of  objection,  contended,  ift,  that  this  Court  had  ju- 
rifdidlion  to  interfere  in  the  matter  of  a  fpiritual  officer,  not- 
withftanding  what  was  faid  by  Lord  Holt  in  Rex  v.  Oxenden  [a)^ 
where  a  mandamus  was  refufed  to  reftore  a  proctor,  on  the 
ground  that  the  king  had  two  diftinfl  jurifdi £1  ions;  the  one 
ccclefiaftical,  the  other  temporal ;  and  that  he  did  not  exercife 
the  former  in  this  court.  For  there  are  many  indances  in  the 
books  of  this  Court  interfering  in  matters  relating  fo  ccclefi- 
aftical officers;  as//i/ry?*s  cafe  (4),  where  a  mandamus  went  to 
reftore  one  to  an  attorney's  place  in  the  Court  of  Canterbury  : 
and  where  mention  was  alfo  made  of  a  fimilar  precedent,  of  a 
mandamus  to  reftore  an  attorney  of  the  Court  of  the  Liber- 
ty of  St,  Martin's  le  Grand,  London,  The  writ  has  alfo  been 
granted  at  the  inftance  of  a  deputy  regiftrar(f);  a  fchoolmaf-       C  2^*  3 

{a]  I  Show.  217.  251.  261.  3  Mod.  ^12.   Carth.  170.  ^  Salk,  230. 

{h)  I  Lro  75.  But  this  appears,  by  the  report  of  the  fame  ca(e 
ID  Sir  7".  Ray.  §6,  94.  to  be  meant  of  the  town  Court  of  Canterbury, 

{c)  Rex  V  IVard^  2  Stra.  895.  Vide  ^Bac.Abr  (G),  191^,  m 
marglne.  The  right  to  the  office  of  regiftrar  is  to  be  determined  at 
commoa  law,  and  not  to  be  tritd  in  the  fpiritual  court ;  though  the 
fubje6i  matter  be  fpiritual ;  becaufe  the  office  itfelf,  being  matter  of 
freehold,  is  for  that  reafon  of  temporal  cognizance.     2  RoIL  Mr.  285. 

4^  Mod,  27,  8.     Carth,  169. 
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1807.        t^^  («)»  ^n  apparitor  general  {b)\  a  fcxton  {c) ;  a  parifh  clerfc  (J); 
-:— —         and  churchwardens  (^) ;  all  of  whohi  are  fpiritual  officers.    There 
The  King     is,   therefore,  no  objcdlion  on  this  ground,     'ad ly.  This  is  an 
Th^^A    h      office  of  a  public  nature.     It  confers  a  peculiar  privilege  to 
bifhop  of      condutl  caufes ;   and  the  public  have  an  iiuercfl:  in  the  free 
Canter-      admiflion  of  thofc  who  have  qualified  themfclves  in  the  accuf- 
BURY.        tomed  manner  to  exercife  the   fun«flion  of  advocate.      The 
courts  in  which  the  do£lors  of  laws  claim  to  pradife  exclufively 
have  cognizance  of  all   matters  of  wills,   and   marriages,  of 
prizes,  and  all  other  matters  of  which  the  Admiralty  has  jurif- 
di£lion.     If  the  archbifhop  have  a  general  power  to  deny  ad- 
roifTion,  without  affigning  any  reafon,  he  would  in  efFeft  have 
the  power  of  appointing  his  own  advocates,  which  would  give 
him  an  undue  control  over  them.     He  might  refufc  fo  many 
that  the  number  pradlifing  might  be  reduced  fo  low  as  to  caufc 
inconvenience  to  the  public,  or  cvtn  until  none    were    left. 
[  219  ]       There  is  not,  it  is  true,  any  inftance  of  a  mandamus  to  admit 
or  to  reftore  an  advocate ;    but  if  it  may  be  done  in  the  cafe  of 
an  attorney,  a  fortiori  in  that  of  an  ad%'ocate,     [Fhe  Court  in- 
timated that  the  mandamus  in  thofe  cafes  was  probably  to  ad- 
mit the  attorney  to  praclife  in  fome  common  law  court,  fuch 
as  the  court  of  St.  Martin  le  Grand^  one  of  the  inilances  men- 
tioned.] •  It  is  contrary  to  the  genius  of  the  conftitution  to  veft 
an  abfolute  difcretion  in  any  perfon  without  control :  but  if 
this  Court  will  not  interfere  in  this  cafe,  the  archbifliop  will 
have  unlimited  authority  to  rejeO:  whom  he  pleafes,  after  all 
the  expence  and  (ludy  of  an  individual  to  qualify  himfelf  for 
his  profeffion.     If  the  focieties  of  the  inns  of  court  reje£l  a 

{a)  Rex  v.  7he  Bailiffs  of  Morpeth^  1  Stra,  58.  Vide  Cox's  cafe, 
1  P.  ff'ms.  29.  where  it  is  confide  red  how  far  the  keeping  of  a  fchool 
18  of  eccleflaflical  cognizance ;  et  Q. 

{5)  Fou/ke's  cafe,  cited  I  Sira.  897. 

{c]  He's  cafe,  i  rentr.  143.  and  Olive  v.  Ingram^  2  Stra.  1 1 14. 
Vide  3  Burn.  EccL  Lanv,  319.  title  Sexton, 

{(l)  Cited  ib.  and  Davis's  cafe,  Bii.  4G.  I.  cited  in  2  Sira,  897. 
**  But  though  the  execution  of  the  office  concerncth  Divine  Service, 
yet  the  office  itfclf  is  merely  temporal.*'  13  Hefi.  70. 

{e)  The  cafe  of  the  parifh  of  St.  Salaunce  in  Kentt  and  Morgan  v. 
7he  Archdeacon  of  Cardigan,  1  Salk.  1 66.  But  a  churchwarden  is  a 
'temporal  cfficer,  iL  and  vide  4  Fin*  Abr,  525.  pL  4.  in  margine. 

candidate 
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candidate  for  admiffion  to  the  bar,  an  appeal  lies  to  all  the         iSoy* 
Judges ;  and  the  refufal  of  a  mandamus  in  fuch  a  cafe  was        — — 
grounded  on  the  exiftence  of  fuch  domeftic  forum  of  ^ppeaK         *  .  *?* 
But  here  is  no  other  remedy  if  the  Court  will  not  interfere  5     The  Arch- 
for  Dr.  Highmor^s  appeal  was  refufed  to  be  heard,  becaufe  he       bifhop  of 
was  not  a  member  of  the  corpora'tion.     The  only  rcafon  fug-     v^anter- 
gcfted  by  the  archbifliop  for  withholding  his  fiat  was,  that  Dr. 
Highmore  had  taken  deacon's  orders :  but  iherc  are  many  in- 
(lances  of  perfons  fo  circum (lanced  having  been  admitted  ad- 
vocates ;  and  the  flat.  21  //.  8.  r.  13./  28.  fuppofes  that  advo- 
cates may  be  fpiritual  perfons ;  and  alfo  (hews  that  they  are 
officers  ;  for  it  fpeaks  of  their  offices. 

Lord  Ellenborough  C.  J.  There  ought  in  all  cafes  to 
be  a  fpecific  legal  right,  as  well  as  the  want  of  a  fpecific  legal 
remedy,  in  order  to  found  an  application  for  a  mandamus.  But 
here  nothing  appears  to  (hew  that  Dr.  Highmore  has  any  legal  [[  220  J 
right  to  what  he  claims,  more  than  any  other  of  his  majefty's 
fubje£ls  :  therefore,  however  forry  we  may  feel  for  the  difap- 
pointment  of  the  individual  who  has  confumed  his  time  and 
fubflance  in  a  fruitlefs  purfuit,  we  cannot  interfere* 

Dr.  Highmore  himfelf,  who  was  prefent  in  court,  then 
prefled,  as  reafons  for  having  a  rule  to  (hew  caufe,  the  hard  (hip 
of  hiB  cafe,  and  that  this  was  the  only  courfe  open  to  him  for 
having  the  queftion  of  his  eligibility  difcufled.     But 

Lord  Ellenborough  C.  J.  faid,  in  anfwer  to  him,  that  the 
Court}  fince  the  laft  term,  when  this  matter  was  fird  moved, 
had  confidered  the  queftion  very  maturely ;  and  are  fully  fatif- 
iied,  that  it  would  be  to  no  purpofe  to  grant  a  rule  nifi,  as  they 
muil  nec^arily  come  to  the  fame  conclufion ;  having  no  au- 
thority to  adminifter  a  legal  remedy  except  to  enforce  a  legal 
right. 

Rule  refufed. 
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TiM/awf,  The  Care  of  Kirkby  Ravensworth  Hofpltal. 

/^*.  3d- 

Where  the  \^  ^"  order  of  the  Lord  Chancellor,  made  upon  a  motion  to 
founder  of  a  quafli  a  com  mi  {Ron  of  charitable  ufes»  as  having  impro- 

^°^PJJ^|^d'"  perly  iflucd  in  a  cafe  not  warranted  by  the  ftatutc,  the  follow- 
in  makine  up  *"8  ^'^^^  ^**s  dated  for  the  opinion  of  this  Court.  By  letters 
the  accounts  patent  under  the  great  feal,  in  the  2  &  3  Philip  W  Mary^  li- 
of  the  war-      cence  wms  given  to  Dr.  John  Dahyn^  Rcdlor  oi  Kirkby  Ravenf- 

ens    I  nnia  -  ^^^j^  pariih.  in  the  county  of  Tork^  to  found  in  that  parifh  a 
Jy  gmng  out    r  y  • 

ofofSce^any    fchool  or  alms-houfe,  or  hofpital,  for  the  education  of  boys, 

doubt  (hould   and  for  the  relief  of  the  poor;  to  confill  of  two  wardens  and 

M*       K     ^^^  mafter  of  the  fcholars,  and  certain  other  poor  perfons,  ac- 

decidcd  by      cording  to  the  ftarutcs,  ordinances,  and  foundation,  to  be  made 

the  new  war-  by  the  faid  John  Dakyn,  his  heirs  or  afligns.    It  was  alfo  granted 

dens,  &c.  the  jj^^^  j)j..  Dahyn^  his  heirs,  executors,  and  afligns,  or  any  of 

fhould  decide  t^^em,  fliould,  from  time  to  time,  make  ordinances,  ftatutes, 
it :  and  alfo  and  rules  for  the  government  of  the  faid  fcholars  and  wardens, 
gave  to  him  boys,  and  infirm  people  of  the  hofpital ;  and  that  the  two  war- 
incntcS'a  dens  and  mafter,  and  their  fucceflbrs,  (hould  be  a  corporation, 
maftct,  upon  and  have  perpetual  fucceflion,  by  the  pame  of  "  Wardens, 
the  default  of  Teacher  or  Mafter  of  the  Scholars  and  Poor  People  of  the 
to^'p£tr  A^«»S^^oufc  or  Hofpital  of  Su  John  the  Baptiji,  of  Kirkby  Ra^ 
withincertain  venfwcrihj*  and  (hould  be  capable  of  taking  lands,  &c.  Dr. 
limes  5  and  Dakyti^  by  virtue  of  this  licence,  in  1556  eftal^li(hed  the  fchool 
powcrtocor-  ^^  hofpital,  and  endowed  it  with. lands,  &c. ;  and  alfo  made 
the  mafter  for  rules,  ordinances,  and  ftatutes  for  the  government*  of  the  cha- 
certain  rity,  dated  the  iithof  Af/aty  1556;  whereby,  after  appointing 

caufes;  and  ^  mode  of  eleding  the  wardens  biennially,  by  ballot,  at  a  rocet- 
fcqucftcr  the  *°8  ^^  ?^^  reftor,  vicar,  or  curate  of  Kirkby  Ravenfwortby  and 
profits  of  the  fpecif}r.ig  the  duties  ci  the  wardens;  it  is  provided  by  cap.  5. 
wardens,  &c. 

in  cafe  of  the  improper  fubtradlion  of  a  certain  fum  dire61ed  to  be  kept  in  a  cbeft 
for  fpecial  piirpofes,  until  the  money  was  replaced ;  and  alfo  gave  to  the  ordinary 
the  power  of  interpreting  theflatutes  in  cafe  of  any  doubt ;  and  the  founder. alfo  dele- 
gated to  the  dean  and  chapter  of  Tork  power  to  remove  the  wardens,  &c.  confent- 
ing  to  mortgage  or  alienate  the  lands  of  the  charity  :  held  that  none  of  the  powers 
fo  delegated  conftituted  a  vifitor,  fo  as  to  exclude  the  application  of  the  powers 
granted  by  the  flat.  43  EJix,  c  4.;  and  confequently  that  a  commiflion  of  charitable  ' 
ufes  iffued  out  of  the  court  of  Chancery  under  that  ad  wa4  valid, 

thai 
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that  both  the  wardens,  afrer  their  accompt  of  their  receipts  and         1807. 
expenceSy  according  to   the  form  prcfcribed  in  their  oath,  (at        — — - 
the  giving  in  of  which  accounts  no  parifhioner  of  Kirhhy  Ra-     A  he  La  e  ot 
venfworth  is  to  be  excluded)  (hall  receive  ip/.  for  each  year  of    yF^swoRTu 
their  office  by  the  hands  of  the  new  wardens,  befides  their  ne-      HgfpitaU 
ceflary  expcnces.     But  if  in  making  up  the  accounts  any  doubt 
or  any  other   thing  hurtful  to  the   faid  alms-houfe  or  hofpiial 
ihall  arife,  which  cannot  be  decided  and  ended  by  the  care  and 
difcreiion  of  the  two  wardens,  re£lor,  vicar,  or  curate,  and 
fchoolmailer,  then  the  new  wardens  (hall,  v/ithin  40  days  next 
enfuing,  lay  this  matter  before  the  ordinary  of  the  place^  and 
(hall  take  care  that'  the  old   wardens  (hall  anfwer  before  the 
faid  ordinary  concerning  their  doings,  juxta  formulam  eccleCa^^ 
quia  contingit  de  religione  domi.     By  cap.  6.  after  appointing 
the  eleftion  of  fchoolmafter  by  the  two  wardens  and  the  re£lor» 
vicar,  or  curate,  and  two  churchwardens  of  the  parifh,  or  the 
major  part  of  them,  it  is  provided  that  if  they  neglefi  to  fub* 
ftitute  a  mafter  within  ^o   days  after  the  death,  privation,  or 
promotion  of  the  former  mafj^er,  then  the  fubftitution  of  the 
faid  maftcr  (if  made  within  30  days  after  notice,  to  them)  {hall 
pertain  to  the  dean  and  chapter  of  Xork;  and  if  they  omit,  &c. 
the  appointment,  for  that  turn  or^ly,  fliall  devolve  to  the  Bijbop 
ofCheftery  or  if  the  fee  be  vacant,  to  the  dean  and  chapter.    By 
cap.  1 1,  if  the  mader  K  addi£led  to  gaming  or  drinking,  or  be 
difgraccd,  or  defamed  by  any  other"  crime  that  fliall  (land  in 
need  of  ecclefiaftical  corredion,  this  fhall  be  puniftied  by  the       C  ^^Z  1 
ordinary  of  the  place,  according  to  the  rules  and  canons  of  the 
ecclefiaftical  law ;  by  whom  alfo,  if  the  crime  require  it,  he 
(hall  be  removed  from  his  office.     By  cap.  31,  after  ordaining 
that  5/.  for  the  ufe  of  the  alms-houfe  be  conftantly  kept  in  a 
cheft  in  the  parifli  church,  and  lent  only  upon  good  fecurity, 
for  repayment  within   fix  months,  it  is  provided  that  if  the 
money  be  taken  out  by  rapine,  &c.  the  wardens  and  fchool- 
mafter (hall  fo  long  be  deprived  of  their  falaries  by  the  ordinary 
cfthe  placCi  till  the  money  be  reftored  ;  and  in  fuch  a  cafe,  there 
(hall  be  a  power  in  the  ordinary  to  fequefter  the  profits,  and 
make  inquiry  concerning  the  premifes,  when  he  pleafes.     Cap. 
35.  Alfo  I  will,  ordain,  and  appoint,  that  if  any  doubt  (hall 
arife  concerning  the  meaning  of  the  ftatutes  already  publiihed^ 
or  fhall  hereafter  be  fet  forth  by  me,  or  any  thereto  lawfully 

authorized  \ 


223  CASES  IN  HILARY  TERM 

1807.        authorized;  that  doubt,  of  whatfoevcr  nature,  (hall  be  inter- 

•  pretcd,  altered,  or  made  new  by  me  John  Dakyn,  if  1  plcafe  to 

The  Cafe  of  have  it  fo,  while  I  live :  but  if  any  doubt  (hall  happen  when  I 

IVlRKBY  1\.A« 

vtwswoRTH  *^  dead,  I  will  that  it  be  determined  and  interpreted  bytheor^ 
Hofpital.  dsnary  of  the  place^  with  as  much  regard  to  the  grammatical 
fcnfe  as  may  be.  Cap.  36.  Alfo  if  it  fliould  happen  at  any 
time  hereafter  that  the  wurdens,  fchoolmafter,  or  poor  people 
of  the  alms-houfe  or  hofpital,  or  any  of  ihcm,  (hall  fell,  mort- 
gage, or  any  other  way  alienate  any  of  the  lands,  &c.  pertain- 
ing  to  it,  otherwife  than  by  leafing  the  fame  for  years,  for  the 
value  of  the  wonted  rent  at  leaft,  or  (hall  permit  any  of  thq 
lands  01  other  premifcs  to  be  unjuftly  ufurped,  &c.  and  (hall 
notreHftthe  ufu'rpers,  &c.  to  the  utmoft  of  their  power;  and 
if  after  fach  an  attempt  the  mafter,  wardens,  and  poor  people 
f  224  3  do  "ot  bring  an  adion  at  law  againft  the  ufurper«J  within  half  a 
year,  and  cffeftually  profecuteit ;  in  fuch  a  cafe  I  will,  ordain^ 
and  appoint  that  the  d^an  and  chapter  of  Tork  (hall  have  powe? 
and  authority  to  expel  and  remove,  as  they  like,  the  two  war- 
dens and  fchoolmaiter,  or  any  of  them,  alienating  or  confent- 
ing  to  the  alienation  of  the  premires,6cc.  and  to  appoint  others, 
&c.  who  will  claim  and  regain  the  lands  ufurped,  &c.  and  apply 
and  reflore  the  fame  to  the  faid  alms-houfe  or  hofpital,  and  re* 
form  the  neglefts,  &c.  and  preferye  the  faid  alms-houfe  or  hof- 
pital in  its  primitive  (late  and  condition  as  much  as  in  their 
power,  anfwerablc  to  the  itatutes  and  ordinances  of  mc  John 
Daiyn,  and  of  all  and  every  the  benefaftorsof  this  alms-houfe. 
And  I  further  ordain,  that  the  faid  dean  and  chapter  (hall  have 
30X.  yearly  for  their  concern  of  thepreniife8,viz.  los,  out  of  the 
ftipend  of  the  two  wardens,  and  20/.  out  of  the  matter's  (alary, 
until  the  alms-houfe  or  hofpital  be  reftored  to  its  priftine  (late 
and  condition :  to  ceafe  when  this  (hall  be  effected,  &c«  The 
ftatutes  alfo  contain  various  dire£tions  refpe£iing  the  fcbooU 
matter,  his  cleflion,  ftipend,  and  oath ;  particularly  his  duties^ 
and  for  what  caufes  he  may  be  ipfo  fa£to  deprived  of  his  of- 
fice, and  another  eleded  in  his  (bead  :  alfo  diredioos  refpe£b-» 
ing  the  appointment  of  the  u(her,  his  duty,  falary,  and  office  $ 
the  pum(bment  and  exercifes  of  the  fcholars ;  the  ek£lion  of 
the  poor  people,  their  oath,  behaviour,  falary,  lodging,  duties, 
and  removal :  alfo  concerning  the  lands,  rents,  revenues,  pro>» 
perty,  and  accounts  of  the  rorporatioOi  and  of  the  repairs  of 

6  their 
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their  fchool-houfcSf  chambersy  and  buildings.     The  cafe  alfo        187. 
referred  to  the  ftatutes  themfelvesy  if  neceflary.     The  queftion 


was,  Whether  there  were  a  vifitor,  governor,  or  overfeer,  or    The  Cafe  of 
▼ifitors,  &c.  ofthefaidhofpital,*  appointed  within  the  meaning  ^'*'^**^  ^'^" 

"     V HNS  WORTH 

of  the  ftat.  43  Eliz.  c.  4.  for  redrefling  the  mifemployment  of      Hofpital. 
lands,  &c.  given  to  charitable  ufes  ?  •[  225  ] 

Scarlett  argued  {a)  againft  (he  commiflion  of  charitable  ufes. 
The  queftion  is,  Whether  there  be  any  general  vifitor  appointed 
by  ihe  founder  :  if  there  be,  the  ftatute  of  Elizabeth  does  not 
apply.     Now  here  a  power  is  given  to  the  ordinary  of  the 
place,  the  Bifliop  of  Chejler^  to  interpret  the  ftatutes ;  which 
confers  a  general  vifitatorial  authority:  and  it  is  no  derogation 
of  this  authority  that  an  uhimate  appeal  lies  to  the  fame  perfon^ 
in  cafe  of  any  doubt  in  making  up  the  accounts  of  the  old 
wardens ;  or   that   he   has   the  ultimate  appointment  of  the 
fchool-mader,  if  the  wardens,  &c.  neglefl;  to  fill  up  the  vacancy 
within  60  days  in  the  firft  inflance,  and  the  Dean  and  Chap« 
tcr  of  York  within  30  days  after  notice  in  the  fecond  inftance  \ 
or  that  to  him  is  before  exprefsly  given  the  corre£tion  and  de- 
privation of  the  matter  for  fudi  iint  caufe  5  and  the  fequeftra- 
tion  of  the  profits  of  the  ward'^ns  and  fchoclmafter,  until  thq 
money  improperly  fubtraclcd  from  the  cheft  be  refl:ored.    The 
dean  and  chapter  of  Tork  have  indeed  a  fpecial  power  dele- 
gated to  them  to  remove  the  warden  and  fchoolmafter  confent- 
ing  to  a  mortgage  or  alienation  of  any  of  the  efhates  of  the  cha- 
rity: but  there  is  nothing  inconfiftent  in  the  appointment  of  a 
fpecial  vifitor  for  a  fpecial  purpofc  5  while  for  general  purpofcg 
a  general  vifitor  is  appointed.     The  power  of  interpreting  the 
ftatutes  of  the  foundation,  without  appeal  or  control,  is  the       [  2z6  ] 
moft  general  vifitatorial  power  which  can  be  delegated.     No 
technical  form  of  words  is  neccflary  to  appoint  a  vifitor  j  it  is 
fufficient  if  fuch  be  colle£led  to  have  been  the  intention  of  the 
founder.     He  cited   at  large  ^e  AttorncyGeneral  v.  Talbot  (A), 
and  S/.  JohtCs  College  v.  TcdingtM  (c). 

(a)  I  was  not.  prcfent  in  court  when  the  cafe  was  argued  ;  but 
wat  fumiftitd  with  the  notes  of  fome  of  the  gentlemen,  who  were  en- 
gaged in  the  caufe  ;  from  whence  the  arguments  have  been  feleded, 

{^)  3  ^/i.  66a,  7. 

(f)  I  Burr,  158.  201.  &c.  aod  I  Blae*  71  to  90. 

Hclro^i 
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1807,  ' Holroyd  cotitTz.     No  general  vifitor  is  appointed  within  tli^ 

'  meaning  of  the  ftatute  of  Elizabeth  1  but  the  ordinary  has  only 

The  Cafe  of  ^  fpeciai  authority  delegated  to  him  in  particular  cafes,  as  th^ 

^'\,„^„_  "  dean  and  chapter  have  in  others.     There  is  no  cafe  where  a 

▼ENSWORTH  * 

Hofpital.  power  of  interpreting  the  ftatutcs  of  the  founder  has  alone  been 
deemed  to  conditute  the  interpreter  a  general  vifitor.  In  the 
cafe  of  The  Attorney -General  v.  Talbot^  Lord  Hardivicke  certainly 
looked  to  other  claufcs  than  that  giving  the  ppwer  of  interpre- 
tation. He  referred  to  another  claufe,  <<  Cancellarius,  &<^. 
potent  vifitare  ;  et  fi  quid  inter  eas  repererit  corrigendum,  &c. 
corrigat  et  puniat."  Next  the  foundrefs  directed  who  (hould 
condrue  the  ftatutes,  viz.  the  chancellor  with  his  aiUftants, 
and  (he  excluded  her  own  heirs.  The  cafes,  therefore,  do  not 
bear  out  the  pofition  that  a  power  to  interpret  the  ftatutes  con- 
ftitutes  a  vifitor ;  for  in  both  there  was  an  exprefs  power  given 
to  vifit,  and  to  corre£l  and  punifti.  The  ftatute  of  Elizabeth  {a) 
looked  particularly  to  corredl  abufcs  which  had  been  committed 
in  rtfpe£l  of  lands  given  to  charitable  ufes.  Here  there  is  no 
general  power  given  to  correft  fuch  abufes,  but  a  fpeciai  power 
only,  which  excludes  the  other.  If  the  founder  had  meant  that 
the  ordinary  fliould  have  general  power  over  the  funds,  he 
[  227  3  would  not  have  given  him  a  fpeciai  power  in  the  inftance  of 
the  5/.  improperly  withdrawn  ftom  the  cheft.  It  has  been 
holden  that  a  general  vifitor  may  expel :  but  a  power  to  inter- 
pret ftatutes  cannot  include  a  power  either  of  expuifion  or  ap- 
pointment. And  in  conftruing  tlr.!  ftatutes  of  the  founder,  no- 
thing is  to  be  taken  away  from  him  or  his  heirsj  who  are  the 
proper  vifitors,  except  by  plain  words  or  neceffary  implication. 
If  a  general  vifitor  had  been  appointed,  or  even  a  general  power 
of  control  given  over  all  the  lands,  &c.  of  the  charity,  no  com- 
miflion  could  iflue  under  the  ftatute  of  Elizabeth :  but  the 
power  is  only  given  to  the  dean  and  chapter  of  Tork  in  the 
particular  cafes  of  mortgage  or  alienation  by  the  wardens,  &c. 
who  have  the  immediate  management :  there  is  no  provifion 
made  againft  abufes  of  a  different  defcription,  or  by  the  dean 
and  chapter  themfelves. 

The  following^  certificate  was  afterwards  fent  to  the  Lord 
Chancellor : 

{a)  43  ERz,  €.  4. 

Wc 
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Wchave  heard  this  cafe  argued,  have  confidered  it,  and  arc  '      1807. 
of  opinion^  that  there  is  not  any  vifitor,  governor,  or  ovcrfeer,       * 
or  vifitors,  governors,  or  overfeers  of  the  faid  hofpital  appointed^   "^"^  Cafe  of 
within  the  intent  and  meaning  of  the  z3t  of  parliament  made  vfnsw  >rth 
in  the  43d  of  Elizoietb,  c.  4.  above  referred  to  ;  fo  as  to  ex*      Hofpital, 
elude  the  application  of  the  powers  granted  by  that  aft. 

Ellenbouough. 
I2thiv3.  1807,  N.  Grose. 

S.  Lawrence. 

S.  Le  Blanc. 


[228] 

Doe,  on  the  Demife  of  the  Earl  of  Carlisle,  againji  ^edmfday^ 

Woodman  and  Forster. 

nnHE  Earl  of  Carlijle  brought  this  ejeftment  to  recover  cer-  An  cjeAmcnt 

tain  pafture  lands  in  Morpeth  and  Miiford^  in  the  county  J'S?!"'^  ^^^ 
of  NDrthumberland^  which  had  for  many  years  before  been  de-  ttmporc  of » 
mifed  by  him  to  the  corporation  of  Morpeth  tls  tenants  from  year  corporation 
to  year,  at  an  annual  rent.     And  at  the  trial  before  Graham  B.  cannot  be 

at  Newcafl/e.  proof  was  given  of  a  notice  to  quit  on  the  12th  of  p^*^"**'^^^ 
•^     '  *  ^  *  by  proving 

May  1806,   which  was  ferved  on  the  7th  of  OBober  preceding  payment  of 

upon  the  defendants,  who  were  the  two  bailiffs  or  head  officers  rent  for  the 
of  the  corporation.     It  alfo' appeared  that  the  two  bailiffs  were  PJ^c^^cs  by 
annually  elefted  on  the  firft  Monday  after  Michaelmas ;  that  the  predecefiors 
rent  which  was  due  on  the  12th  of  MayhzA  conftantly  been  of  the  defend- 
received  from  **  the  bailiffs'^  for  the  time  being,  and  was  fo  ex-  *"'*  'V^% 
prefled  to  be  in   the   fteward's  receipts  given  to  them;  that  f^vcral years 
cattle  had  bten  ufed   to  be  turned  upon  the  lands  in  quel^  before,  and 
tion,  but  to  whom  belonging  did  not  appear ;  (though  it  was  ^^^rvicc  of  the 
now  fuggefted  that  the  privilege  of  turning  on  cattle  had  been  ^^  J^*^  dc-*^* 
enjoyed  by  fuch  of  the  corporators  at  large  as  chofe  to  avail  fendanta,  the 
thcmfclvcs  of  it ;)  and  that  the  prefent  bailiffs,  the  defendants,  exifting  bai* 
had  been  chofen  recently  before  they  were  ferved  with  the  no-  payment  of 

iuch  rent  by 
the  bailiffs  in  fucccflion  is  merely  evidence  of  a  tenancy  in  the  corporation.  But  at 
any  rate  fuch  tenancy  may  be  determined  by  a  notice  to  the  corporation  to  quit, 
ferved  on  its  officers :  after  which  the  owner  of  the  prcmifes  may  diftrain  the  cattle 
of  any  perfons  trtfpafling  on  his  ground,  or  bring  his  adlion  againd  them^  or  maia^ 
uio  ejcdmcnt  againft  any  perfoa  in  the  actual  poScflion  of  the  premifes. 

tice 
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1807.        tice  to  quitj  and  had  not  hitherto  paid  any  rent.    Thereupon 

-  the  defendants'  counfel  prefled  for  a  nonfuit ;  inGfting  that  the 

■^\       ejedment  ought  to  have  been  brought  againft  the  corporation^ 

Woodman.    ^^^  vftre  the  lefiees,  and  not  againft  th^  bailiffs^  who  were 

the  mere  ftewards  of  the  corporation^  and  as  fuch  had  paid 
rent ;  and  that  there  was  no  evidence  of  pofisffion  by  thefe  de« 
C  ^^9  1  fendants  in  their  individual  capacity.  In  anfwer  to  which  it 
was  contended,  that  the  ejedlment  proceeded  on  the  ground 
that  the  corporation  were  the  tenants  of  Lord  CarliJIe,  but  that 
f hey  occupied  the  land  by  the  baili(FS|  as  their  principal  officers. 
That  the  corporate  body  could  not  be  made  defendants,  not 
being  in  the  a£tual  occupation  of  the  land ;  and  that  the  re- 
ceipts for  rent  were  evidence  that  the  baiiifFs  virtute  officii  had 
the  afiual  poflcffiun.  And  the  learned  Judge>  inclining  to  the 
latter  opinion,  fuffi^red  a  verdi£l  to  be  taken  for  the  plaintiff*, 
with  leave  to  the  defendants  to  move  to  enter  a  nonfuit.  A  rule 
nifi  was  accordingly  obtained  for  this  purpofe  in  the  laft  term  $ 
againft  which 

Park,  JVoodt  and  Carry  now  (hewed  caufe,  and  reftcd  prin- 
cipally on  the  difficulties  which  the  leflbr  of  the  plaintiff  had 
to  encounter  in  this  cafe ;  inafniuch  as  the  corporation,  qua 
corporation,  could  not  have  an  adual  pofTeffion,  or  commit 
trefpafs  (a),  and  having  no  vifible  being,  could  not  be  ferved 
with  a  notice  to  quit :  it  would  be  impoffible  to  ferve  every  in- 
dividual corporator.  Their  occupation  could  only  be  by  their 
officers  or  tenants,  and  thefe  only  could  be  ferved  with  notice 
to  quit,  as  had  been  done  in  the  prcfent  cafe:  and  the  receipts 
(hewed  that  the  bailiffs  pro  tempore  were  the  a£lual  occupiers 
in  regular  fucccffion,  one  fet  after  another.  BeGdes,  the  bai- 
liffs, by  coming  m  to  defend,  admit  thcmfelves  to  be  in  poffef« 
fion  as  tenants. 
t  230  ]  Ccckeli  Serjt.  Hofroyd,  and  Ricbard/on,  contra,  were  (lopped 

by  the  Court. 

Lord  Ellenborough  C.  J.  The  bailiffs,  as  fuch,  not  being 
a  diftin£l  corporation,  cannot  have .  the  poffcffion :  whatever 

(a)  Bro.  Corporation t  pL  43.  Scd  vide  Com  D\g*  Fraachife^  F.  19. 
^Ti^Th. Dig. lib.j^.  c>  is/'Si  4.7.  and/fiV. 45AV/,  3.  2.  il/.  SH.6.  i, 
M.  9  H,  6.  36.  A/.  20 H,  6. 9.  il/.  15  £^.4. 2.  T.  ^U.  7. 1%.  and 
ilf.  3aifir.'6. 10. 

they 
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thej  enjoy,  as  bailiffs,  mufl:  be  in  right  of  the  corporation  at  1807. 
large.  There  is  no  evidence  at  ail  to  afFcd  thcfc  defendants  j  — 
""^r  the  bailifFs  are  no  corporation  of  ihemfelves,  and  therefore  •  ^ 

have  no  fuccefEon ;  and  confequently  cannot,  as  bailiffsi    Wooomak. 
cled  by  the  receipts  for  rent  given  to  their  predeceflbrs. 
no  ptivtty  in  law  between  them. 
CE  J.  Though  trefpafs  cannot  be  maintained  againfl: 
as  fuch ;  yet  the  lefTor  is  not  without  remedy:  for 
^cnancy  may  be. determined  by  notice  to  the 
d  on  its  officers.     And  if  after  fuch  determi- 
■  ot  any  perfon  be  found  upon  the  premifes,  they 
..rained   as  trefpaffing  upon   the  Earl  of  Carlijle*% 
.  :  or  Lord  Carlijle  might  have  turned  his  own  cattle 
,  /  j :  or  ejeflment  might  be  brought  againfl:  any  perfon  being 
tenant  in  pofTeffion  under  the  corporation. 

Le  Blanc  J.  Thefe  defendants  have  never  paid  any  rent  for 
this  ground  ;  and  not  being  a  corporation  in  themfelves,  they 
cannot  be  affeded  by  what  former  bailiffs  have  done ;  though 
it  is  rather  evidence  that  they  paid  the  rent  on  behalf  of  the 
corporation.  And  when  the  tenancy  is  determined,  the  leflbr 
will  have  his  remedy  againft  any  perfon  in  pofleflioni  or  whofe 
cattle  ihall  be  found  trefpaffing  on  his  land. 

Lord  Ellenborough  C.  J.  added,  that  there  was  no  great       [  231  ] 
difficulty  in  the  lefTor's  aflerting  his  right ;  but  at  any  rate  he 
had  miftaken  his  way  in  adopting  this  ^ode  of  doing  it. 
Gross  J.  abfent. 

Rule  abfolute. 

{a)  Vide  Tautaon  v.  Fojler,  7  Term  Rep,  43 1. 


VoL.Vni,  N 
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Friday*         Sir  RoGSR  Kerrisok  Knt.  againft  Cole  and  Others^ 

Executors,  &c.  of  John  Mann. 

Though  a  bill  HPHE  plaintiff  declared  in  covenant  upon  an  indenture,  made 

o^fale  for  -    the  3  [ft  ef  May  1793,  between  himfelf  and  the  teftator, 

transferring      thereby  in  confideration  of  2500/!  advanced  by  the  plaintiff  to 

a  (hip  byway  thcteftator,  and  forfccuring  the  repayment  of  it,  the  teftator 

of  mortgage     bargained  and  fold  to  the  plaintiff  the  (hip  Triton^  of  Tarmoutb^ 

may  be  void,    then  trading  to  Newcaftle  ;  the  fliip  Hope^  of  Eljj  then  trading 

asiuch,  tor      ^^  Dantzich  s  the  Ihip  Aiblcore^  of  London^  then  trading  to  Lon^ 

Jttxxdv  the        ^^^  i  the  floop  Squirrel^  of  London^  then  trading  to  London  / 

certificate  of    a  moiety  of  the  brig  Friends,  of  London,  (defcribing  all  thefe 

yegiftry  yeffeU  by  their  tonnage,  &c.);  and  alfo  three  certain  lighters, 

required  by     (<lefcribing  them,)  with  a  provifo  for  the  indenture  to  be  void 

flat.  26  G.  3*  upon  payment  by  the  teftator,  his  executors,  &c.  of  2500/.  to 

c.  60./  17.      the  plaintiff  on  the  3  ift  of  jiugufi  enfuing  the  date.    The  in- 

eaeor  may  be  denture  alfo  contained  an  cxprefs  covenant  by  the  teftator,  for 

fued  upon  his  himfelf,  his  executors,  &c.  to  pay  to  the  plaintiff  the  faid  2500A 

perfonal  co-     with  intereft,  &c*    The  declaration  concluded  with  alleging  a 

venant  con-     |jygjj^  i,y  non-payment  of  the  money.   The  plea,  after  craving 

fame  inftru-     ^J^^  of  the  indenture,  which  was  fet  forth  in  fubftance  as  in 

m^nt  for  the    the  declaration  ftated  $  with  covenants  for  *  the  title  of  the  tef* 

repayment  of  tatOT,  and  for  the  quiet  enjoyment  of  the  plaintiff,  and  for  fur<^ 

leiitr^"  ^       ^^^^  affurance ;  pleaded,  that  the  plaintiff  and  the  t^ator,  at 

*C  232  3     the  time  of  making  the  indenture,  were  fubje£ts  of  the  king, 

and  that  the  fliips  and  lighters  mentioned  had  been  regiftered 

'  purfuant  to  the  ftat.  26  Geo»2'  c.  6o.,  and  that  certificates  of 

regiftry  of  each  of  them  had  been  granted  purfuant  to  the  ^6t. 

That  the  property  of  the  faid  (hips  and  lighters  fo  intended  to 

be  transferred  was  then  in  the  teftator,  and  that  the  artificaies 

if  ^fglft^y  of  tie  fame  wen  not  recited  in  the  faid  indenture,  as  re« 

quired  by  the  ftatute ;  wherefore,  the  faid  indenture  was  utterly 

null  and  void  to  all  intents  andpurpofes.    To  this  there  was  a  ge« 

'  neral  demurrer,  and  joinder. 

Manley,  in  fupport  of  the  demurrer,  contended  that  the  de* 
fendants  were  liable  upon  the  covenant  of  their  teftator  for  the 
repayment  of  the  money^  although  the  fecurity  were  void^  as  to 

the  veffels  intended  to  be  mortgaged)  for  the  defc£i  pointed  out* 

/  ^      .        Toe 
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For  the   ftat.  26  G  3.  f.  60./.  17.,  on  which  the  obje£iion        1807. 

arifcsi  only  avoids  the  inftrunnent)  qua  bill  oVfale^  and  not  the        — ^^ 

collateral  perfonal  covenant  of  the  party.     The  3d  feclion  di-    Kerrisou 

reds  every  Britijh  fliip  to  be  regiftercd,  and  a  certificate  there-        CoLi. 

of  to  be  obtained.     The  i6thfe£lion  provides  that,  in  cafe  of 

any  alteration  in  the  property  of  the  fliip>  the  fame  (hall  be  in- 

dorfed  upon  the  certiiicate  of  regiftry.     And  the   1 7th  fedion 

requires  that  upon  any  transfer  of  the  property  fuch  certificate 

(hall  be  recited-**  in  the  bill  or  other  inilrument  of  fale  there^ 

*<  of;  and  that  otherwife  fuch  bill  of  y^/f  (hall   be  utterly  null 

"  and  void  to  all  intents  and  purpofes ."     The  objeft  of  the 

a£l  being  to  confine  the  privileges  of  Britijh  (hips  to  Britijb 

fubje£ls  will  be  efFcciually  fccured  by  avoiding  the  transfer  for 

want  of  the  proper  requifites,  without  extending  the  avoidance      L  ^33  1 

to  every  collateral  contrafb  contained  in  the  fame  inilrument. 

As  in  Mouys  v.  Leahd  (a),  where  a  reftor,  having  granted  an 

annuity  out  of  his  benefice,  which  was  void  by  the  ftat.  13  Eliz* 

c.  20.,  was  yet  holden  to  be  liable  upon  his  perfonal  covenant 

to  pay  it  contained  in  the  fame  deed :  though  the  ftatute  fays 

that  ^*  all  charging^  of  benefices  with  any  penfion  out  of  the 

fame,  &c.  (hall  be  utterly  void^     Lord  Keuyon  faid  that  a  deed 

intended  to  operate  in  one  way  may  operate  another  way,  ut  res 

magis  valeat  quam  pereat,  if  honeft^y  require  it :  and  that  the 

deed,  which' was  intended  to  operate  as  a  rent-charge  upon  the 

living,  might  have  tStO,  as  a  perfonal  fecurity   againft  the 

grantor,  containing,  as  it  did,  a  covenant  to  pay  the  annuity. 

And  in  Mejlaer  v.  GilUfpie  (3),  Lord  Chancellor  Eldon  feemed 

inclined  to  adopt  the  fame  conftruSion  upon  the  regiftry  aft. 

Woodf  contra,  infifted  that  the  whole  inftrument  was  void, 
both  by  the  policy  and*  the  words  of  the  regiftry  aS.  The  words 
are,  that  «*  the  bill  or  other  inftrument  of  fale  (hall  be  utterly  null 
and  void  to  ALL  intents  and  purpofes,"  if  the  certificate  of  re- 
giftry be  not  truly  recited  therein  :  not  merely  that  tht  property ^ 
fliall  not  pafs.    Bat  this  i$  an  attempt  to  make  the^inftrumeht^ 
good  to  one  intent  and  purpofe,  though  void  as  to  all  others ; ' 
which  will  cottntera£l  the  obje£b  and  policy  of  the  law  nearly 
as  much  as  if  it  were^vakd  to  ^i//  intents.    When  the  z8t  fays 
that  the  ififtVumenrof  fale  (hall  be  void,  it  is  the  Tame  as  if  it 

(«)  I^Tmn Kept jfit.  {h)  ir^^.  639. 

N  %  faid 
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faid  that  every  part  and  claufe  of  it  (hall  be  void.  The  omiffion 
may  be  made  with  intent  to  evade  the  law,  taking  the  chance  of 
reverting  to  the  perfonal  fecurity  of  the  party,  if  the  objeflion 
be  made.  At  any  rate  the  parties  who  omit  to  do  that  which 
the  policy  of  the  law  requires  to  be  done  for  purpofes  of  ftate^ 
are  in  delido,  and  ought  not  to  be  aided  in  any  refpefl  againft 
the  letter  of  the  law.  The  ftat.  34  Geo,  3.  c.  6^.f.  14-1  in  pari 
materia,  reciting  the  17th  fc£tion  of  the  former  a£^,  and  that 
doubts  had  arifen  whether  contrails  for  the  transfer  of  fuch 
property  might  be  made  without  any  inftrument  in  writing, 
provides  that  no  fuch  contract  (hall  be  valid  for  any  purpofe 
whatfoever,  either  in  law  or  in  equity,  unlefs  made  by  h'tllofjale 
or  injirument  in  writings  containing  the  recital  required  by  the 
former  ^Gt :  which  (hews  that  the  Legiflature  meant  to  avoid 
the  inftrument  itfelf  in  toto  in  cafe  of  omitting  the  requifite 
formalities.  The  bill  of  fale  alfo  contains  feveral  other  cove- 
nants be(ides  that  for  repayment  of  the  money,  which  relate  to 
the  (hips ;  and  it  will  be  difficult  to  fever  the  one  from  the 
other.  [Lord  ElUnborcugh  C.  J.  All  dependant  covenants  muft 
fliare  the  fate  of  the  principal  covenant,  on  which  they  depend.] 
They  are  all  interwoven,  and  form  one  entire  contrafl  in  one 
inftrument.  And  no  injudice  will  be  done  in  the  particular 
cafe ;  for  the  plainti(F  may  (lill  fue  as  a  fimple  contrafl  creditor 
for  the  money  lent.  He  admitted  that  the  cafe  of  Mouys  v. 
Leake^  which  he  was  not  before  apprifed  of,  bore  flrongly  on 
the  prefent :  but  queftioned  its  confiftency  with  the  policy  of 
the  regiflry  afls. 

Lord  Ellenborough  C.  J.  The  cafe  of  Mouys  v.  Leale  is 
founded  on  admirable  good  fenfe  and  found  law.  This  is  an 
attempt  to  put  a  har(her  conftruclion  on  thefe  a£ts  than  has 
ever  yet  been  done ;  and  cafes  fufficiently  hard  have  already 
occurred  \  though  altogether  the  a£t8  are  very  bene(icial  to  tlie 
public.  This  was  an  a(&gnment,  by  way  of  mortgage,  of  cer- 
tain (hips,  which  by  the  direflion  of  the  a£ls  muft  have  certifi- 
cates of  regiftry ;  and  in. order  to  make  the  a(Bgnment  efiedual 
VLsfales  of  thefe  (hips,  it  is  necefiary  that  it  (hould  contain  reci- 
tals of  the  certificates,  according  to  the  dire^ion  of  the  17th 
fcflibn  of  the  26  G^p.  3.  r..6o.,  which  fays,  "that  when  tbt 
property  in  any  (hip  belonging  to  any  of  his  majefty*s  fiibje£ls 
ihall  be  transferred  to  any  other  fubje£t,in  whole  os  in  part, 
.  /  ^  '  the 
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the  certificate,  &c.  (hall  be  truly  recited,  &c.  in  the  bill  or        1807. 
other  inftrument  of  fale  ;**  and   this  muft  be  done  on  pain  of  ■■ 

vacating  the  fccurity.  But  what  fecurity  does  it  vacate  ?  The  Kbrruok 
nil  of  fale:  the  ciaufe  goes  on,  "  othcrwife  fuch  bill  of  fale  (hill  Colr. 
be  utterly  null  and  void  to  all  intents  and  purpofes."  It  does 
not  vacate  the  whole  inftrument  which  ihay  happen  alfo  to  con- 
tain any  other  indepcndertt  contrail  between  the  parties ;  but 
that  part  of  it  only  which  operates  as  a  bill  of  fale.  Nor  was 
it  ncctflary  to  do  more :  and  therefore  the  words  of  the  ftat. 
34  Geo.  3.  c.  6o.  /.  14.  are,  that  no  transfer ^  contra f^^  or  agree^ 
ment  for  transfer  of  property  in  any  fliip  (hall  be  valid,  unlefs  it 
be  in  writing,  containing  the  recital  prcfcribed  by  the  former 
aft.  And  thus  far  it  was  neceflary  to  go  to  give  efFeft  to  the 
afts.  But  to  go  farther,  and  vacate  the  covenant  for  payment 
of  the  money  lent,  would  be  going  beyond  the  reafon  and  ob- 
jefl  of  the  Legiflature  in  order  to  work  injuftice.  If  we  wanted 
any  cafe  to  w^arrant  this  conftrudion,  it  is  fupplied  by  that 
which  has  been  C!ted  ;  where  the  queftion  arifing  upon  the  ftat. 
13  Eli%.  c.  20.  containing  words  of  avoidance  equally  ftrong 
with  the  regiftry  ad;  the  Court  held  that  it  did  not  afFeft  the  [  236  ] 
perfonal  covenant  to  pay  the  rent-charge,  but  only  defeated  the 
fecurity  of  fuch  rent-charge  upon  the  living. 

Lawrence  J.  (a)  The  objedl  of  the  aft  will  be  very  fuffi- 
ciently  anfwercd  if  we  hold  it  to  make  void  fo  much  only  of  the 
inftrument  as  is  meant  to  convey  the  property  in  the  (hips. 
The  objeft  of  the  Legiflature  was  that  it  (hould  be  made  appear 
who  were  the  real  owners  of  Brififb  (hips,  in  order  to  prevent 
any  transfer  of  them  to  foreigners,  who  might  navigate  them 
under  the  privileges  of  the  Britifb  flag.  That  will  efFedlually 
be  done  by  faying  that  the  transfer  (hall  be  void  if  the  requifites 
be  not  complied  with ;  without  avoiding  a  collateral  covenant 
for  the  payment  of  money  contained  in  the  fame  deed  by  which 
the  (hips  were  intended  to  be  mortgaged.  And  this  conftruc- 
tion  is  according  to  the  rule  of  the  common  law,  as  laid  down 
by  Hutton  J,  in  Leys  Rep.  79.  that  when  a  good  thing  and  a 
y&id  thing  are  put  together  in  the  fame  grant,  the  common  law 
makes  fuch  a  conftru£lion  that  the  grant  (hall  be  good  for  that 
which  is  good|  and  void  for  that  which  is  void.    There  is  in* 

{ci)  Grofe  J.  was  abfent  from  iDdifpofition.  .   , 

N  3  deed 
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1807.        deed  a  di(lin£iIon  taken  in  Hob:  Rep.  14.  between  an  avoidance 
■'  •■    of  an  inftrument  by  the  common,  or  by  the  ftatute  law;  that  if 
KfiRRitoN     it  be  void  in  part  by  the  ftatute  law,  it  is  void  for  the  whole  ; 
^^^*     .  but  that  the  common  law  only  avoids  fo  much  of  it  as  is  bad, 
leaving  the  reft  which  is  good  j  which  diftinQion  was  alluded 
to  by  Lord  C.J.  Wilmot  in  Collins  v.  Blanlern{a).     But  thcfc 
cafesi  when  examined,  are  eaCly  reconcUeable  ;  as  in  the  cafe 
of  flieriffs'  bonds,  which  are  only  authorifed  to  be  taken  with  a 
[  237  ]       certain  condition ;  and  therefore  if  they  be  taken  with  any  other 
condition,  they  are  void  in  toto,  and  cannot  ftand  good  in  part 
only :  but  that  does  not  apply  to  different  and  independent  co- 
venants in  the  fame  inftrument,  which  may  be  good  in  part,  and 
bad  in  part.    The  cafe  therefore  of  Mouys  v.  Leake  agrees  with 
all  the  authorities,  and  governs  the  prefent  cafe. 

Le  Blanc  J.  •  Our  opinion  on  the  conftrudlion  of  the  regiftry 
a£l  is  fully  fupported  by  the  cafe  cited :  but  even  without  that 
I  ftiould  have  had  no  doubt  upon  the  fubjeA.  For  the  obje& 
of  the  ad,  which  was  to  enforce  a  merd  political  regulation,  is 
effedually  attained  by  avoiding  the  transfer  of  the  (hips,  for 
want  of  the  requifites  in  the  bill  of  fale :  and  there  being  nothing 
immoral  in  the  tranfadlion  itfelf,  there  is  no  n^ccffity  fpr  carry- 
ing the  conftruQion  further.  When,  therefore,  the  act  fajs 
that  for  want  of  certain  requlGtes  fuch  <<  bill  of  j/a/^''fliall 
be  void,  it  means  pnly  that  fuch  iranif^  of  the  property  ihaW 

fee  vpid. 

Judgment  for  the  Plaintiff. 

(a)  %WU;.3Si. 


Saturday^  In  the  Matter  pf  Samuei*  Lowe, 

Feb,  7  th.  ^ 

The  Court  /^OJFX^jT  moved  for  a  rule  upon  Mf.  Lowe^  aij  attorney  of 
lyill  not  comr  this  court,  to  fliew  caufc  why  he  (hould  not  deliver  to 

pel  an  aitor^  jfrnUams  and  others,  mcmbe^^  of  a  building  fociety,  a  Icafc 
fummary  ap-   which  they  had  put  into  his  hands  in  order  to  prepare  an  aOign- 

pli<;ation  to 

flelivcr  up,  on'payment  of  his  demand,  a  leafe  put  into  his  hands  for  the  purpofe  of 
inaking  an  alignment  of  it,  there  being  no  caufe  in  court;,  nor  any  criminal  condu6t 
imputed  tp  him  in  refpcft  of  it, ' 
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ment  of  it ;  Having  offered  to  pay  hitn  what  he  claimed  for  his        1807. 

bill.     Upon  a  queftion  put  by  the  Court,  Whether  there  were       ' 

any  caufc  in  court,  he  admitted  there  was  none;  but  cited  In  the  Matter 

Hughes  V.  Mayre[a)y  and  Strong  v.  Howe  (i),  to  fliew^  that  the  ^        L,ows 

Court,  without  any  caufe  pending,  would  compel  an  attorney^ 

by  rule,  to  deliver  up  papers  entruiled  to  his  charge  by  his 

clients^  upon  paying  what  was  due  to  him  in  his  charaQer  of 

attorney. 

The  Courts  howevei*,  referred  to  Gochs  v.  Harman{c\  as  hav- 
ing recently  fettled  the  point,  that  they  would  not  interfere  in 
this  fummary  mode  to  compel  an  attorney  to  deliver  up  papefs; 
which,  if  improperly  detained,  were  the  fubje£t-matter  of  a  bill 
in  equity,  or  of  an  aflton ;  as  the  rule  was  laid  down  in  Goring 
▼•  Btjbop  (</).  Here  the  deed  was  not  put  into  Lowi^  hands  for 
the  purpofe  of  any  caufe  in  Court ;.  nor  was  there  any  imputa^* 
tion  againft  him  of  criminal  condu£l  in  his  chara£ier  of  attor* 
ncy.  And  they  diiltnguiflied  this  from  the  cafe  of  Hughes  v. 
Mayre^  where  the  principal  x)b]e£l:  of  the  application  was  to 
compel  the  attorney  to  deliver  up  the  court  rolls  of  a  manor,  of 
which  he  aded  as  ileward,  to  the  lord. 

Rule  refttfed. 

(fl)  3  Term  Rep.  275.  {h)  i  Stra,  621. 

{c)  6  Eqft,  404.  {d)  Saik.  87. 


[239] 

DuNSTER  aMtn/l  Day  and  Smith.  Saturday^ 

^     -^  Feb.  7th. 

A  FTER  judgment  by  default,  and  a  writ  of  inquiry  executed.  The  London 

"^  and  damages  affeffed  at  4/.  71.  6rf.,  the  defendant  Day^  ^^T°a^^' 

before  final  judgment,,  obtained  a  rule  nifi  for  entering  a  fug-  ^g  &  ^oG.  «. 

geftion  on  the  roll  that  the  defendants  refided,  &c.  at  the  time  c  104./.  la. 

of  the  commencement  of  this  a£tion,  within  the  jurifdidlion  p^'ovides  that 

of  the  London  Court  of  Requefts,  (under  ftat.  39  &  40  Geo.  3.  {j/"J^.  *°'* 

menced  out 
of  that  court  for  any  debt  not  e](ceeding  5/.  (withm  the  jurifdidion)  the  plaintiff 
(hall  not,  by  reafon  of  a  verdtS  for  him^  w  otherwlje^  be  entitled  to  cofts,  &c. 
Held  that  after  judgment  by  default,  and  the  damage's  affeCTed  upon  a  writ  of  in- 
quiry, the  defendant  might  come  into  court  and  move  to  ft^y  proceedings  oa  pay* 
n^CQl  of  the  damages  af&Qcd,  without  cofts. 

N  4  r.  IQ4. 
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1807.       4:.  104.  (a),  giving  jurifdi6iion  to  the  extent  of  5/.  ;)  and  tirhy 
,  '        upon  payment  of  4/.  7/.  6d.,  the  damages  afiefled  upon  the 

DuNSTEfc     ^^jj  Qf  inquiry,  &c.  without  colls,  the  proceedings  ihould  not 

Smith*  WigUy  objefled,  on  (hewing  caufe,  that  the  application  was 

too  late  after  interlocutory  judgment;  and  cited  £riimr//^ff  y. 
Crabb{h\  where  a  fimilar  motion  upon  the  (lar..3  y.  i.  c.  15.^ 
for  regulating  the  fame  court,  was  denied  \  becaufe  the  defend- 
ant, having  made  default,  was  out  of  court  to  all  purpofbs  but 
having  judgment  againft  him,  and  therefore  oould  not  be  re« 
ceived  to  make  the  fuggeftion.  And  here,  the  verdi5l  fpoken 
of  in  the  I2th  fe£lion  of  the  late  a£t  means  a  verdi6i  obtained 
bcfove  a  Judge^  as  appears  by  the  latter  part  of  the  claufe. 
(  349  ]}  Sorrow^  in  fupport  of  the  rule,  faid  that  the  cafe  cited  had 

been  fince  over-ruled  in  Barney  v.  Tubb  (c). 

Lord  Fllenborough  C.  J.  The  12th  fe£lion  of  the-ftat. 
39  &  40  Gio,  3.  fays,  that  if  the  a£lion  be  commenced  out  of 
the  Court  of  Requefts  for  any  debt  nQt  exceeding  5^,  the  plain- 
tiff (hall  not,  by  reafon  of  a  verdi^  for  him,  or  Gthernvxfe^  be  en- 
titled to  cods ;  which  muft  include  the  prefent  cafe.  And 
there  is  no.thing  to  prevent  the  defendant,  when  he  is  out  of 
court,  from  comin?  here,  on  motion,  to  (hew  that  he  is  withia 
the  proteflion  of  the  a^. 

The  Court  accordingly  (abfcnte  Grofe  J.)  made  the  latter  part 
of  the  rule  abfolute  for  (laying  the  proceedingSi  on  payment  of 
the  ds^mages  aflcfled,  without  cods. 

(ii)  The  1 2th  {%Bi\on  ena&Sj^  "  tl^at  if  any  a£bioQ  (^all  be  com- 
**  menccd  rn  any  other  court  than  the  faid  Court  of  Requedii  for  any 
f  f  debt  npt  exceeding  5/.  &q.  th^  plaintifi  fhall  not»  by  reafoQ  of  a 
«  vcrdld^  for  him,  or  oihprvjtfe^  have  or  be  entitled  to  any  cods  wbat- 
<<  foeven  And  if  the  verdid  (hall  be  given  for  the  defendant,  an4 
**  the  Judge,  before  whom  the  aftion  (hall  be  tried,  (hall  ccrtifyi  8qc^ 
^<  then  the  defendant  (hall  have  double  cods,"  &c« 

(*)l6'^a.46.  (c)  2  jy.  jB&c.  356. 
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Dell  again/WiLD.  FeT'^th 

nnHE  pIainti£F  in  the  a£llon  having  obtained  judgment  in  A  wntof  er« 

*    debt  upon  a  recognizance  of  bail,  Scarlett  moved  for  leave  ^^^  "pop  a 

to  fue  out  executioni  notwithftanding  a  writ  of  error  brought  '!}ii?"*°^  '" 

upon  the  judgment  i  the  plaintiff  in  error  not  having  put  in  cognizanceof 

bail.     The  ftat.  3  J^c.  i.  r.  8.  provides  that  no  execution  (hall  bail  is  a  day 

be  flayed  by  writ  of  error  for  revcrfing  any  judgment  upon  any  ^*  «*ccution| 

Mtgation  conditioned ^r  the  payment  of  money  only^  or  upon  any  within  the 

^ontraBi  &c.  unlefs  the  plaintiff  in  error  enter  into  a  recog-  exceptk>a  of 

nizancc  ♦  with  furctics  to  profecute  the  writ  of  error  with  cffeft,  *"«ftai. 

and  to  pay  the  debt,  &c.  if  judgment  be  affirmed.     And  he  eiiher'as'a  * 

argued,  that  if  the  recognizance  of  bail  were  not  an  obligation  judgment 

conditioned  for  the  payment  of  money  only^  at  lead  it  was  a  "P^."  *"  obli- 

contraSf  and  as  fuch  within  the  aft.     And  in  Trinder  v.  WaU  §oncd  for"  ** 

fin  (ii),  upon  a  fimilar  motion,  founded  upon  a  judgment  in  debt  payment  of 

upon  a  recognizance  in  error,  Lord  Mansfield  thought  that  the  ^^  ^fy 

(latute,  being  a  remedial  law,  ought  to  be  liberally  conftrued  j  z^nce^bciff °^ 

though  ultimately  the  point  w^s  not  decided,  to  pay  moi^T 

Lord  EL^-ENBOROuqH  Q.  J.     The  word  contra ff  is  u(ed  in  or  do  fome- 

the  ftatute  in  contradiftinQipn  to  oW/g'/j/ifl/i,  under  which  this  '*^*"?^'/e!) 

^nuft  be  claflcd,  if  ^t  all.     But  here  the  recognizance  is.  in  the  ment  upon  a 

alternative,  t9  pay  the  mone^,  o^  render  the  bpdy  \  whereas  the  ooniraa, 

ftatute  applies  to  obligations  for  the  payment  of  money  Wy.  ^h«ch  is  there 

^nd  the  practice  has  accorded  with  this  interpretation.  tradiftinAioa 

iV  Curiaip^  Rule  ref\ifed«  to  an  o^Af^a* 

^d^  3  Jiirr.  15^  «[  241  5 
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j^J"^'     ^     Warrington  and  Another  cgain/i  Furbor  and 

Warrington. 

A  guartntw    npHIS  was  an  a£lion  for  money  lent  and  ad?anced|  and  mo- 

tlir"^  0^:01'  "^y  P*'*^  *°  *^  ^^^  ®^  *^  defendants,  the  latter  of  whom 

of  goods  fuffered  judgment  by  defaolti  and  the  other  went  to  trial  before 

thereafter  to  Lord  ^lenborotdgb  C.  J.  in  London  /  where  it  appeared  that  Jn 

h  ^h"  d  ^'^y  ^^^^  ^^  defendant  applied  to. one  Martin  to  purchafe 

perfon  to  a  of  him  Mancbefltr  goods  to  the  amount  of  1 079/.,  and  propofed 

certain   ^  the  guarantie  of  the  plaintiflFs ;   who,  on  Martinis  applicationy 

amount.  It  afterwards  gaye  him  the  following  guarantie  in  writing,  un* 

czcepUoD  of  ftamped :  "  Sauihwarkf  May  9th,  1 80 1.    Mr.  Thomas  Martin-^ 

theftampaft,  <«  at  the  requeft  of  Mcflrs.  Furbor  and  Warrington^  who  inform 

7  ^  ^^^i*  **  **•  ^^"^  ^^^1  *'^  about  purchafing  goods  of  you  to  the  amount 

l9  tbefak  01  **  ^^  looo/.,  we  hereby  guaranty  the  payment  of  that  fum,  if 

goods,'*  and  '<  purchafes  are  made — fay,  at  a  credit  of  fix  months.     Yours, 

SiS^.*^  "  *^-"    (Signed  by  the  plaintiffs.)    The  goods  were  accord* 

The  vendee  ingly  fumiflied,  and  a  bill  drawn  for  the  value,  on  the  30th  of 

5  *^ni  ^^y*  ^y  Martin  upon  the  defendants,  at  fix  months'  date,  and 

of  exchanee  accepted  by  them*    This  became  due  on  the  3d  oi  December  s 

for  the  pfice  but  on  the  2i(t  of  November  preceding  the  defendants  became 

^^^uL?*^-^**  bankrupts,  and  a  commiffion  iffaed  againft  them:   in  confer 

lMnkruptbe«  qw^'^ce  of  which  the  plaintiffs  were  obliged  to  pay  Martin 

fore  the  bill  I  coo/,  on  their  guarantie  after  the  bankruptcy  of  the  defend- 

l^ecamedue,  ants,  and  brought  this  afiion  to  be  rcimburfed.      The  de- 

tee  who  i^U  fcndant  Jpurbor  made  two  objedlions  at  •the  trial  j    ift,  that 

the  vendor  the  guarantie  in  writing  ought  to  have  been  ftamped  before  it 

nftcrthc  could  be  received  in  evidence:  adly,  that  the  bill  was  not 
rfthc'vcndee  P'^^^^  ^°  ^^^^  ^^^^  prefentcd  for  payment  to  the  bankrupts^ 

may  recover 

back  the  money  from  the  latter,  without  pro?ing  that  any  demand  was  made  upon 
him  as  acceptor  of  the  bill,  before  fuch  payment  by  the  guarantee ;  this  not  being 
an  adlion  upon  the  bill  itfelf  ]  and  the  notorious  infolvency  of  the  vendee  acceptor 
being  at  leall  a  prima  fapie  warrant  to  the  guarantee  to  difoenfe  with  the  making  of 
fuch  demand  by  the  vendor  who  held  the  bill ;  however,  ic  might  (bill  be  competent 
for  the  vendee  to  defend  himfelf  againft  this  a^ion  by  the  guarantee,  by  (k^wing 
that  if  a  demand  for  payment  had  been  made  upon  him  by  the  holdcri  the  bil}  would 
)iave  beeo  paid, 

•E«43:i 
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vcccptors,  when  it  became  due:  without  whichi  it  was  infilled^        1807* 
that  Martin  could  not  have  recovered  againft  the  plaintiffs  .oa  ■ 

their  guarantiee  who  had  therefore  paid  him  the  money  in  Warrimo^^ 
their  own  wrong.  To  the  1%  the  cafe  of  Curry  v.  Edenfir  (a) 
was  relied  on  as  an  anfwer ;  where  a  broker,  upon  the  purchafe 
of  goods  for  his  principal,  having  agreed  in  writing  to  indem- 
nify him  from  \oU  on  the  refale  ;  it  was  holden  to  be  within 
the  exception  of  the  damp  a£l  23  Geo.^*  c.  58  {b\f»^-  as  being 
a  corttraB  relating  to  the/ale  of  goods .  But  upon  a  doubt  whether 
this  cafe  were  not  diflinguiihable  from  that,  as  being  an  agree- 
ment relating  to  a  yi/Zf/r^  and  not  zprefent  UXt  of  goods,  this 
.point  was  referved.  As  to  the  ad,  Lord  ElUnborough  was  of 
opinion  that  this,  not  being  an  adion  upon  the  bill,  but  for  re«- 
imburfement  of  the  money  paid  upon  a  collateral  guarantie  of 
the  folvency  of  the  acceptors,  to  whom  the  goods  were  fur- 
nilhed,  ftridl  proof  of  the  prefentation  of  the  bill  was  not  ne- 
ceflary,  where  it  was  obvious  that  it  could  have  been  of  no 
avaiU  the  acceptors  having  been  then  recently  (tripped  of  all 
their  property.  A  verdi£l  was  therefore  taken  for  the  plaint 
tlffii ;  which  was  moved  on  a  former  day  to  be  fet  afide^  and  ft 
verdi£l  to  be  entered  for  the  defendant,  on  the  firft  gtound  oC 
obje£lion,  or 'a  new  trial  granted  on  the  fecond. 

Garrow  and  Efpinajfe  now  (hewed  caufe  againft  the  rule  for 
this  purpofe  ;  and  relied,  in  anfwer  to  the  firft  obje£lion,  upon 
the  cafe  of  Curry  v*  Edenfir ;  and  upon  the  particular  wording 
of  the.ftamp  afls,  which  did  not  merely  exempt  <<  contradls^r 
the  fale  of  goods,"  but  "  for  or  relating  to  the  falc  of  any  goods  j'* 
and  the  Court,  in  that  cafe,  confidered  the  exemption  as  ex- 
tending to  contraSs  of  indemnity.  As  to  the  fecond  objeQion^ 
they  relied  upon  the  anfwer  given  to  it  at  the  trial. 

Sir  F.  GibbSf  in  fupport  of  the  rule,  endeavoured  to  diftin* 
gui(h  this  from  Curry  v.  Edenfir,  which  turned  on  an  agreement 
for  the  prefent  fale  of  certain  goods }  and  therefore  properly  a 
contrad  relating  to  the y2i/f  of  fuch  goods;  which  was  relied 
on  by  Lord  Kenyan  and  Buller  J.  in  giving  their  opinions.  But 
this  was  no  prefent  fale  pf  goods  ;  for  none  were  fpecified  ; 
but  ai  guarantie  to  take  kSxSl  upon  any  fixture  fale,  of  any 

(a)  3  Term  Rep.  5*4. 

{fii)  The  duty  is  enlarged  by  the  fubfequent  ads  35  Geo*  J.'r.  30. 
f^  yi  Gi9*  3.  c.  90.  but  tl^e  czceptiops  ^rc  the  fame. 
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V807.        goods,  at  any  time,  within  a  certain  amount.     On  the  fecond 
■  point  he  urged  that  it  was  material  to  the  defendants  to  (land 

Warring-   as  debtors  to  Martin  on  the  bill,  whofe  debt  mud  be  proved 
T^w  under  the  commifSon,  rather  than  to  the  plaintiflFs,  to  whom 

FoRBd*.  ^^^y  ^^^^  perfonally  liable  if  at  all.  And  as  there  was  a  pofli- 
-bility  that  they  might  have  been  able,  by  the  afiiftance  of 
friends,  to  have  paid  the  bill,  if  prefented  to  them  for  payment 
when  due,  and  proof  of  fuch  prefentation  muft  have  been  made 
by  an  indorfee  before  he  could  recover  againft  a  d  awer ;  fo 
the  plaintiffs,  who,  as  guarantees,  (land  in  the  fame  fitiration 
98  an  indorfee,  ought  to  be  held  to  the  fame  proof.  And  they 
cannot  voluntarily  take  upon  themfelves  to  pay  the  debt  of  the 
defendants  to  jlf^r///i,  without  Martin  having  ufed  due  diligence 
to  get  payment  from  the  defendants  }  becaufe  it  alters  the  fitua- 
tion  of  the  latter.  .-' 
f  245  ]  Lord  Ellenbo^ough  C.  J.    Two  points  have  been  made; 

]fti  whether  this^  be  <<  a  contrail  for  or  relating  to  the  fale  of 
^  any  goods,"  within  the  exception  of  the  (lamp  a£ls  i     And  I 

think  that  where  the  fubje£l  is  to  be  charged  with  a  duty,  the 
cafes  in  which  it  is  to  attach  ought  to  be  fairly  marked  out ; 
9nd  we  (hould  give  a  liberal  condrudlion  to  words  of  except 
tion,  confining  the  operation  of  the  duty.  The  only  doubt  I 
bad  at  the  trial  arofe  upon  reading  the  words  of  Lord  Kenyan 
in  the  report  of  Curry  v.  Edenfor^  where  he  feems  to  lay  (lref« 
on  the  agreement  having  been  made  at  the  time  of  the  original 
'€ontra£l  of  fale,  and  relating  to  die  fale  of  the  particular  goodsi 
which  does  opt  spply  to  the  agreement  in  quedion  :  but  giving 
.a  fair  and  liberal  fenfe  to  the  words  of  the  exception,  this  agree- 
ment did  relate  to  the  fale  oj goods ^  though  not  of  any  particular 
goods  in  contemplation  at  (he  time,  and  therefore  did  not  rc«> 
quire  to  be  ftamped.  This  feems  to  be  the  fafer  conflruAion 
of  the  ads.  As  to  the  fecond  point,  the  fame  ftriflnefsof 
proof  is  not  negefTary  to  charge  the  guarantees  as  would  jhave 
been  neccfiary  to  fupport  an  adion  upon  the  bill  itfelf,  where 
by  the  law-merchant  a  demand  upon  and  refufal  by  the  ac- 
ceptors muft  have  been  prpyed  in  order  to  charge  any  other 
party  upon  the  bill ;  and  this  notwithftanding  the  bankruptcy 
of  the  acceptors^  as  was  recognized  in  the  argument  of  Rujfel  v; 
l*angjlaffe  (u).    But  this  is  not  necefTary  tQ  charge  guat:antecSt 

i(a)  Dougl  515, 

vha 
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who  infure  as  it  were  the  folvency  of  their  principals;   and        x8o7. 
therefore  if  the  latter  become  bankrupt  and  notoriouily  infol-      •-■ 
Yentj  it  is  the  fame  as  if  they  were  dead  ;  and  it  is  nugatory  to    Warring* 
go  through  the  ceremony*  of  making  a  demand  upon  them.  The         ^^-^a 
plaintiflfs  might  fairly  have  faid  to  Martin^  that  the  acceptors     Yvtmon. 
being  infolvent,  and  their  effe£ls  being  affigned  for  the  benefit     *[  246  ] 
of  their  creditors,  they  (the  plaintifFs)  would  not  put  him  to  the 
proof  of  a  demand  upon  the  acceptors,  which  mud  have  been 
firuitlefs,  but  would  pay  the  money  at  oncci  and  look  to  their 
remedy  over. 

Grose  J.  declared  himfelf  of  the  fame  opinion ;  and  faid 
that  the  necelBty  of  a  demand,  notwithftanding  the  bankruptcy 
of  the  acceptor,  in  order  to  charge  the  drawer  or  indorfer  of  a 
bill,  was  founded  folely  upon  the  cuftom  of  merchants* 

Lawrence  J«  upon  the  firft  point,  faid,  that  the  worcls  of 
the  damp  a£l  were  general,  and  there  was  nothing  to  limit 
them  to  an  immediate  fale  of  goods  as  between  vendor  and 
vendee :  on  the  contrary,  the  obfervation  made  at  the  bar  was 
material,  that  the  exception  extended  not  only  to  contraftsyor 
the/aie  of  goods,  biit  alfo  to  fuch  as  related  to  the  fale  of  goods  : 
and  this  con(lru£tion  Teemed  bed  calculated  to  give  effcGt  to 
tlie  words  of  the  legiflature.  On  the  other  point,  he  ;^dded 
afterwards,  that  though  proof  of  a  demand  on  the  acceptors, 
who  had  become  bankrupts,  were  not  neceiTary  to  charge  the 
guarantees,  yet  that  the  latter  were  not  prevented  from  fccwing. 
that  they  ought  not  to  have  been  called  upon  at  all ;  for  that . 
the  principal  debtors  could  have  paid  the  bill  if  demanded  of 
them. 

Le  Blanc  J.     In  condruing  this  revenue  law  we  cannot 
give  tffcSt  to  the  objedion  as  to  the  want  of  a  damp,  without       [  (47  J 
laying  that  the  wprds  for  the  faUy  or  relating  to  they^i/f.  of  goods 
mud  neceflarily  mean  the  fame  thing ;  but  parties  might  make 
a  contra£k^r  the  fale  and  relating  to  the  fale  of  the  fame  goods 
by  different  indruments,   with  different  objedls.     As.  to  the    * 
other  point,  there  is  no  need  of  the  fame  proof  to  charge  a  ^ 
guarantee  as  to  charge  a  party  whofe  name  is  upon  a  bill  of 
exchange  ;  for  it  is  fufficient  as  againd  the  former  to  fliew  that 
the  holder  of  the  bill  could  not  have  obtained  the  money  by 
making  a  demand  upon  the  bill. 

Rule  difcbarged* 
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Saturday^  Keene,  oq  the  fcvcral  Demifc  of  George  Lord  Btron 
^*^'  ^^^'  and  Others,  againft  Deardon  and  Others. 

>f.,  tenant  for  fT^EORGE  Lord  Byron  brought  this  ejcatnent,  claiming  as 
life,  remain-     \^  h^ir  at  law  of  JVm.  John    Byron,  the  grand  fon,  arid  of 

if  Jn  u^l  S"*  ^"^^  -^^^^»  *^  ^^"^^^  ^^"  ^^  William  the  firft  Lord  Byron^ 
Kerjion  to  him' 

filj  In  fee^  agreed  wiih  B,,  in  order  to  relieve  themfelvcs  from  their  debts,  to  bar 
the  entail:  and  in  177^  they  conveyed  eilates  in  N.  and  L.  to  the  ufe  of  tmf- 
teea  and  their  heir$i  in  truA  to  fell  the  N.  eftates  and  pay  the  debts,  Scc^;  and  as  to 
the  L.  eft  ate  (the  only  one  in  qutftion,),  in  truft  that  the  truftees  fhould,  ^iib  tie 
tonfint  of  J^  and  his  wife,  and  B.,  or  the  iurvivor^ fill  the  inheritance  in  fee,  and  flpf^y 
the  purchafe-inoney  on  the  trufts  after  mentioned :  with  a  frovi/oy  that  the  rentSf 
kffuet^  aniprtfttt  mould,  until  fak  of  the  inherit ancey  be  received  by  fuch  perfon  and 
itor  fuch  ufes  as  they  would  have  been  if  the  deed  had  not  been  made  and  na  fines 
levied.  And  as  to  the  money  aridng  from  the  fale  of  Z#.  eflate,  in  trufl  to  iiiveft  the 
fame,  with  the  like  confent,  in  the  purchafe  of  other  lands  in  fee  to  be  fettled,  fvb- 
je&  to  certain  charges,  on  J.  for  life,  remainder  to  B.  in  fee.     Held, 

!•  'i  hat  the  vie  of  the  L>  eftate  was  imtnediately  executed  in  the  truftees,  even 
before  any  confent  given  to  the  fale  of  it  by  A,  &c. ;  and  that,  notwtthftanJing  the 
provifo,  which  ftipulated  only  for  the  receipt,  by  the  party  before  entitled,  of  the 
renity  8tc.,  as  contradiftinguimed  from  the  legal  ellate  of^he  inheritance,  which  was 
left  in  the  truftees.  And  that  tbu  was  not  a  mtn power  of  fale  in  the  truftees  tacked 
to  the  legal  eftate  of  the  pwaer. 

2  That  though  ^.,  who  furvived  his  wife  and  B.^  continued  in  pofitffion  of  the 
JL»  eftate  down  co  2  7q5»  when  he  fold  it,  and  died  fome  time  after;  and  though, 
«fter  (ale  of  the  N,  eftate  in  1774,  for  the  payment  of  the  debts,  the  truftees  of  the 
£.  eftate  never  interfered  in  further  execution  of  the  truft  during  A."* 8  lifetime,  but 
brought  eje&ment  after  his  death ;  yet  that  no  prcfumption  could  be  made  at  the 
trial  m  favour  of  the  defendants,  who  purchafed  from  ^.  in  1795,  for  a  valuable 
confideration,  without  notice,  either  that  the  truftees  had  re-conveyed  the  legal 
«ftate  to  jf.  in  his  lifetime,  as  upon  a  fatisfied  truft,  according  to  the  old  ufes  ;  or 
4ia4  oovqrejed  a  Aew  eftate  to  him  as  a  purchafer  under  a  fale  by  them  in  execution 
of 'thcu"  truft*  For  a  court  of  law  will  never  prefume  a  reconveyance  by  truftees 
vhere  luch  reconveyance  wonid  be  a  breach  of  their  truft ;  which 'would  be  the  cafe 
iiere  upon  a  fappdition  that  J9.,  the  fon,  was  a  purchafer  for  a  valoable  confideration 
t)f  the  remamdtr  in  fee,  which  was  to  be  limrted  to  him  upon  the  fettlcment  of  the 
new  eftate  to  be  acquired  with  the  pnrchafe  money  of  the  Z.  eftate.  Nor  is  fuch  a 
|)refumption  toi>e  made  in  the  firft  inftance,  even  in  the  cafe  of  a  doubtful  equity, 
before  a  court  ^  equity  has  declared  in  favour  of  the  equitable  title  of  the  party  for 
iirhom  fuch  preTumptioo  is  required.  Nor  was  there  any  evidence  to  fupport  a  prc- 
fumption that  jf.  had  pjorchafed  a  new  eftate  of  the  truftees. 

3.  That  jt**»  poficmon  and  receipt  of  the  rents,  iflues,  and  profits  of  the  JL  eftate, 
though  for  above  ao  years  after  the  creation  of  the  truft  without  any  interference  of 
the  truftees,  did  not  inew  his  poflellion  to  be  adverfe  to  their  title,  fo  as  to  bar  their 
ejeflment  a|^ainft  his  grantees;  fuch  pofleilioB  and  receipt  being  confiftcnt  with  and 
fecured  to  him  by  the  deed  of  truft. 

$  » 
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to    recover   poflelEon  of   certain    premifes    and  coal- mines        1807. 
in  the  manor  of  Rochdale^  in  the  county  of  Lancafter,  which  the       "■       ■ 
defendants  had  purchafed  of  tlie  *  faid  fifth  Lord  Byron  under  a       Kbbnb 
conveyance  in  1 795.     John  Heaton^  another  of  the  lefibrs  of  the    j^^f^'^,, 
plainti£F|  is  the  furviving  trufiee  uqder  the  deed  of  the  1 3tb  of    •^  249  3 
November  17739  after- mentioned,  of  the  eftates  in  queftion. 
Lady  Wodehoufe^  another  of  the  leflbrs,  is  the  reprefentative  of 
Wm.  Lord  Berkley^  the  furviving  truftee  in  the  a£t  of  parlia- 
ment  of  1747}  fettling  thefe  eflates.  ^  And  the  other  leiTor  is 
the  furviving  reprefentative  of  Cha,  Montague^  the  furviving 
truftee  of  a  term  of  500  years  under  the  fame  a£l.     At  the 
trial  before  Sutton  B.  at  Lancq/lery  a  copy  of  the  a£l,  together 
with  the  deeds  of  the  12th  of  July  and  of  the  13th  of  November 
1773  were  proved;  under  which  it  was  inGfted  on  behalf  of 
the  ptefent  Lord  Byron^  that  his  great  uncle,  JTiif.  the  fifth 
lord,  under  whom  the  defendants  claimed  by  purchafe,  was 
only  tenant  for  life  of  the  Roclfdaie  eftate,  with  remainder  to 
his  fon  Wm.  Byron  in  fee  :  and  that  the  fame  defcended  to  the 
prefent  lord  as  heir  at  law  of  Wm.  Byron  the  fon,  who  died  in 
the  lifetime  of  hid  father ;  and  that  he  became  entitled  to  the 
pofiellion  thereof  on  the  death  of  the  late  IVm.  Lord  Byron  the 
fifth,  in  1798 ;  and  that  the  legal  eftate  was  either  in  him,  or 
in  fome  one  or  other  of  the  truftees,  lefTors  of  the  plaintiff. 
The  defendants,  on  the  other  hand,  who  claimed  under  the 
conveyance  of  Wm,  LordByron  the  fifth,  in  1 795 ,  contended  that 
the  deeds  of  1773  were  made  only  for  a  fpecial  purpofe,  which 
had  been  anfwered;    and   fubjefl  thereto  that  the  Rockdale 
eftate  was,  at  the  time  of  the  conveyance  to  them,  ft  ill  under 
the  limitations  of  the  a£t  of  parliament,  by  virtue  of  which 
JFm,  Lord  Byron  the  fifth  (the  fettlor  in  the  deeds  of  1773) 
was  feifed  of  the  reverfion  in  fee,  and  in  the  events  that  had 
happened,  by  which  the  purpofes  of  thofe  deeds  were  fatisfiedt      C  ^S^  1 
could  make  a  good  title  to  a  purchafer :  and  that  with  refpedl 
to  the  legal  eftate  in  the  reverfion,  either  that  the  ufe  was  ese* 
cuted  in  the  late  Lord  Byron  the  vendor,  or  that  the  judge 
would  dire£l  the  jury  to  prefume  a  conveyance  to  him  from 
the  truftees.     They  alfo  infifted  upon  an  adverfe  polTeftion 
a^ainft  the  truftees  for  above  20  years  in  bar  of  the  ejc£lment. 
The  learned  judge,  however,  over-ruled  the  objedion  of  an  ad- 
verfe poflefiion,  and  did  not  inftrufl  the  jury  to  prefume  a  con* 
Tcyance  fcom  the  truftees  of  the  legal  eftate  to  Lord  Byron  the 

fetdor; 
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1607.        feftlor ;  bat  direfVed  them  to  find  a  vefdia  for  the  plaintiff, 

■■  with  liberty  for  the  defendants  to  move  to  enter  a  nonfait,  or  a 

Keinb       verdiG  for  themfclves,  in  cafe  this  Court  fliould  be  of  opinion 

t)eAR^N,    that  the  leflbrs  of  the  plaintiff  were  not  entitled  to  recover:  on 

which  a  rule  to  (hew  caufe  was  afterwards  obtained* 

The  title  appeared  to  (land  thus  :  By  a  private  zSt  of  par* 
liamen^  paifed  in  17479  for  fettling  the  eftatcs  of  Wm.  Lord 
Byron  and  Eiiz.  Shaw,  on  their  intermarriage,  reciting  a  prior 
indenture,  made  on  the  marriage  of  the  preceding  Lord  Byron 
with  Frances  Berkley^  whereby  the  Nuttingham/bire  and  Rocbdak 
cftates  were  limited  to  the  ufe  of  the  lad-mentioned  Lord 
Byrm  for  life  \  remainder  to  the  ufe  of  truftett  for  a  term  of 
700  years,  to  raife  portions  for  younger  children  \  remainder 
to  the  ufe  of  the  firft  and  other  fons  of  the  marriage  in  tail 
male  ;  with  divers  remainders  over :  and  reciting  that  the  laft 
mentioned  Lord  Bjron  died  in  1735,  and  by  his  ^ill  tlireded 
the  portions  of  h.s  younger  children  to  be  paid  out  of  his  per- 
fonal  eftate;  and  that  he  left  ifTue  the  faid  Wm.  Lord  Byron 
his  eldeft  fon,  and  three  younger  fons  and  a  daughter :  that 
Wm.  Lord  Byrm  had  then  lately  fu&ered  recoveries  of  the  fet- 
tled eftates,  and  that  the  inheritance  of  the  premifes,  fubjed  to 
t  ^I  3  ^^  ^^^^  '^^  7^^  years,  was  veiled  in  him  in  fee;  and  reciting 
an  agreement  to  re-fettle  the  eftates  upon  his  then  intended 
marriage*;  it  was  thereby  «na£led  that  certain  eftates  of  his  in 
Nottkigham/bire  and  the  Rochdale  eftate  in  Lancajbirt  (hxMild  be 
▼efted  in  Lord  Berkley  and  the  Earl  t>f  Carlsfle  and  their  heirs, 
fubjed  to  the  term  of  700  years,  to  the  ufe  of  ff^tn.  Lord  Byron 
for  life }  remainder  to  th^  truftees/to  preferve  contingent  re* 
m.>inders  during  his  life ;  and  after  his  deceafe  to  fecure  a 
jointure  of  500/.  a-year  to  Lady  Byron  for  her  lifej  and  fub* 
je£l  theretx),  remainder  to  Cba,  Montague  and  others  for  a  term 
'  ^  of  5C0  years,  upon  truft  to  fecure  Lady  Byron^s  jointure,  and 

to  r^ife  portions  for  youngey  children  }  remainder  to  the  ufe  of 
the  firft  and  other  fons  of  the  marriage  in  tail  male ;  and  in  de- 
fault of  fuch  iflue,  to  fuch  ufes  as  Wm.  Lord  Byron  by  deed  or 
will  fhould  appoint ;  and  in  default  of  fuch  appointment  to  the 
ufe  of  Wm.  Lord  Byron  in  fee.  With  a  power  to  him  in  the 
mean  time  to  leafe  for  a  i  years  under  the  ufual  reftriSions. 

By  indenture  of  bargain  and  fale  of  the  ilth  of  July  17731 
between  the  faid  Wm.  Lord  Byron^  Wm.  Byron  his  only  fon, 

-    *      and 
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and  r6rtan  ttufteesi  for  making  a  tAistnt  b  the  pnectpe,  atid        1807. 
fufirring  a  recoverf  to  bar  the  entail,  and  for  limiting  the  R^cb^        ■  ■     ■ 
ilaU  eftace;to  new  ufes ;  the  intended -recovery  (which  was  af^      Kbcnb 
terwards  fufiered  zt  Lane^tt  affixes  in  Augi^  I773)  was'de-     jJ^^^^ 
dared  lo  eoumto  the  ufe  of  fach  perfon  or  perfons,  and  for 
fucb  -eftaie  or.  eftates,  and  fubjeft  to  fach  powers^  provifoes, 
%V&  cooditions,  &c  as  XTim.  Lord  Bjnn  and  Wm.  Syton  (his 
fon)  ihoald  by  any  deed  appoint;  and  m  defiitilt  of  fuch  joint 
appdiotmenty  then  as^the  fald  Wm.  Byron^  in  cafe  he  fliouid 
iunrhrc  the  faid  Wm.  Lord  Byrm^  (hould  by  any  deed  appoint ;  • 
and  in  default  of  and  until  futb  appointment^  to  the  fame  ttfes      |[  252  3 
as  were  dir^ided  by  the  tSt  of  parliament. 

Bydeedof  fettlemenfof  the  i3throf  >?!Hwiii^fy'i773«  betwetn 

Wm.  Xord  Sjnn^  Lady  B.  and  W^m*  B.  their  only  fon^  of  the 

firft  part,  and  certain  troftees  and  creditors  of  the  four  other 

parts*  Inciting  (inter  alia)  ceruin  mortgages  on  the  Nottingham^  " 

fim  cftates  in  I745»  and  the  ad  of  1747,  and  feveral  annuities 

gnmtsd  ia  1756  by  Lord  B.  for  bit  own  life,  and  other  an* 

nuitics  and  charges  on  the  fame  eftates,  and  a  conireyance  in 

1772  by  Lord  A,  his  hdy,  and  fon,  ^certain  eftates  in  Not* 

tingtamfitire  to  fecure  fome  of  the  faid  aonttittes ;  remainder  to 

fucb  ufes  as  they  Oiottid  jointly  appditit ;  and  in  the  mean  time 

to  the  fame  ufes  as  were  fettled  by  the  a£t  of  parliament ;  and 

after  feeuring  an  additional  50O/.  pet  atmum  to  Lady  S.  d)-^ 

rcAcd  the  refidue  of  the  rents  and  profits  to  be  received  by  the 

perfon  or  perfons  for  the  time  being  ehtitted  to  the  reverfion  ^ 

with  a  power  to  the  truftee^  &c.,  to  fill  the  ptemlfes,  and  apply 

tlie  purchafe-moncy  as  Lord  and  Lady  B.  and  their  fon,  with 

the  content  of  Gs«tf,  the  prior  incumbrancer,  by  deed  (hould 

dtfe£l :  and  a  power  by  the  fame  three  perfons,  with  the  fame 

confent,  during  their  joint  lives,  by  deed  to  revoke  the  old  and 

limit  new  ufes.    And  reciting  other  charges  by  the  fame  per« 

fions  on  the  Naiiitigtamfrift  eftates  \  and  fubjeA  thereto,  to  the 

like  ufes  as  before  mentioned.    And  reciting  the  indenture  of 

the  lath  of  July  1773  for  fufiering  a  recovery  of  the  Rochdale 

efta>e  to  the  oCes  before  mentioned ;  which  recovery  was  ac« 

cordingiy  fuiFered  in  Augujl  following.    And  reciting  further, 

that  Wm.  Lmrd  B.  ahne^  and  thai  he  and  bis  fon  jointly ^  were 

indebted  to  divers  perfons,  in  large  fums  of  money,  in  part  fe« 

cored  by  jodgmentSf  and  that  the  ^ilrrijif  of  their  debts  and  an«     [  ^53  !1 

Vol.  VIU.  O  nuitics 
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1 807.       Unities  grMtf  exttiM  ih  mmtmt  imme  tfiie  mhoU  ifinHf^  m^ 
—  that  tbar  cndkcn  tmt  very  prfffiiutt  **^  ^^  ^^  ^^^  ^'f 

K*^^"  itdecm  thtmtc^c$  by  fiOc  of  |im  of  ibo  eftat«t^  and  that 
DmTjio«.  ^^  ^^  *S^^  ^'^^^  ^  tniftaca  aad  inetti»branc«r«  tkat  all 
die  iptior  ufes  (hoold  be  rcvokcdp  andl  a  |irior  aanaitf  of  700A 
to  H^m.  Bfrm  ike  fon  be  eadingtiiibed  1  aod  in  Keu  of  if  that 
certain  elbte«  in  tbe  conntjr  of  KaOngjhgm  (booid  bo  fttdtd 
for  iecttring  to  Wm.  B.  anannniqrof  %ioL%  andfiib|ea  there* 
to  to  the  nfe  of  Lord  B.  for  life,  Ice*  nowMMfar  t^  Wm.  B  im 
fen  and  that  a  term  Ihonld  be  created  of  all  the  other  cftatea 
in  itiitinghamfiire  iofi  raifing  ti|OOo/ii  portiona  for  yoanget 
diikiren  in  difcharge  of  the  other  fettled  eftatea  1  «nd  that  the 
feverfion  of  the  Nu^bmfjl^  and  dl  the  LMifitJUn  eftate 
flioold  be  veiled  in  trofteea  l^yfttf  die  fane; 'and  out  of  ibe  fion 
chaie-rooney  of  the  N^tfmgUtt^Urr  oftatea  to  pay  all  dM  tpt^ 
cialty  debts  of  Lord  &  and  IPm.  bb  foo,  and  $Uo,  to  pay  tTm.  B^ 
3C0  /.  and  tbe  refidiie  to  Lord  Bpvm.  And  that  tbe  money 
arifing  by  f»le  of  eertaio  piemifea  in  H^tdmgfMmfidn  and  of  tht 
iMCi^nri  efiMteJUM  bfUimimtbt  pmrA&ft  rfMn  ^atn,  to 
be  fettled  to  truftcea  eondi^ibiially  tq  laiie  385/.  per  anaom  for 
J^m^  B.  during  tbe  joint  Kvet  of  bimfirlf  and  Lord  A»  and  fub- 
jed  thereto  to  Lord  B.  for  lif<,  remaindtr.to  feenra  $^cL  to 
Lady  B  for  life,  tuM  tmmmh^  $0  Wnw  B.  myEw^-^be  deed 
proceeded  10  rerohe  the  priomfei^  and  to  appoint  the  Riochdah 
eftate  in  Ltme^n^  and  odier  eftatm  tn  ttoith^jbam/Uiri^  to  new 
ufcs)  whh  a  corcmnt  10  levy  fineat  he :  and  the  eftaiea  were 
thereby  eonreyed  to  tbe  trnfteeaHniMr  and  Kemdff  and  their 
heirs,  to  the  following  nies;  as  to  pan  of  the  Hoitingbat^n 
eftate,  to  fecore  1 15A  per  annum  to  H^m*  A«  during  the  joint 

C  ^54  3  ^^^^*  ^^  htmfelf  and  Lord  B.  \  and  fnbjeQ  thereto,  to  the  nfe 
of  Lord  B.  for  life,  remainder  for  a  term  of  to  years  to  Iccore 
500/.  per  annum  to  Lady  B.  \  renudoder  to  Wwu  B.  in  fee* 
In  truft,  bowerer,  to  fuffer  the  perfon  entitled  to  the  rercrfion 
to  take  the  farplua  of  tbe  rents  of  the  premi&a  which  flioald 
not  be  mortgaged  or  fold  for  the  purpofes  afortfaid.  And  aa 
to  other  eftates  in  NoftimghamfiHrt  to  the  ufe  of  other  tmfteea 
for  a  term  of  1 200  years,  upon  truft  by  fale  or  mortgage  to 
raife  the  i  icooA  for  poitions,  fcc.  and  to  pay  the  forplus  to 
Hiat$m  and  Kennett.  And  as  to  the  l«ift-  mentioned  premifes,  Tub* 
jeA  to  the  fald  term,  and  alfo  as  to  tbe  eftate  of  JZanhAi/r  inX^ir* 

or/Urr, 
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#q0»V^9  to  the  ttfc  of  Hmim  and  Kimuit^  wd  their  heirs,  tipoii        1807. 

tniftythat  they  or  the  iurri? or  (bouldi  nmih  ibi  con/mi  as  vail  of       

thefittd  Lord  Byroo,  Lady  B,,  and  Wm.  B.,  or  the  furvivor  <f     ^^^^l 

them^  as  of  Gould,  (tho  prior  inamhraofor)  in  fwriiing^  fill  the    j)^^"^>-, 

inbirkance  infto,  fobjeA  as  to  eemin. parts  to  the  term  of  1200 

years  ;  and  on  further  truft  that  HeaUn  and  Ktnmtt%  and  the 

furvfv^T,  &c.  fliottU  apply  the  money  arifing  by  fale.of  the  Not* 

thf^kamftire  eftatea,   firft  in  difcharging  the  fpecialty  debtt» 

joint  or  fefrral,  of  Lord  Mfron^ocaA  Wm.  Byron,  and  redeeming 

their  anniiitita  charged  on  thefe  eftatea  i  next  to  pay  Wm.  Byron 

tooo/.,  and  the  tefidue  to  Lord  Byron,  to  enable  them  to  dif* 

chai^  their  other  debts;  znifionid ^and  f^pJP^  ^f  ^^^  monfy 

arifing  by  iaie  of  the  Lameafinro  eftate,  &c»  on  the  trufts  after* 

menthmed :  with  a  provifo,  that  the  ronUs  ijffaes,  and- profits,  al 

well  of  the  premifes  comprifed  in  the  term  of  1200  years'as  of 

die  Lamca/hin  eftate,  ftc,  ihould,  ^untilfals  of  the  inheritance,  it 

tionaediyfuib  piffon  andforfuch  ufes  as  the  fame  rents,  iSc.  tuetdd 

tavo  teen  if  tbrfo  pfrj>nis  bad  mi  been  made  and  no  fines  levied. 

And  Bi  to  the  money  arifing  ftom  the  fate  of  the  Lancafbire      [  ^r c]| 

eftatetf  ftc*  in  traft  to  iwwft  tbe  fame,  mth  the  approbation  of 

Lord  atid  Lady  Byron  and  Wm.  B*  Vc.  in  tbe  purcbafe  of  other 

lands  infeOf  to  be  fettled  to  the  ufe  of  the.truftees  of  the  term 

of  I  aoo  y^ai^,  or  fome  other  pctton  to  be  appointed  by  Wm. 

Byron,  for  tbe  term  of  60  years,  if  Lord  B.  and  Wm.  B.  Ihould 

fe  long  life,'  to  ftcure  his  annuity  of  385/.  \  remainder  to  Lord 

B.  for  Ufe,  remainder  to  Lady  B,,  to  fecure  her  annuity,  &c. 

remainder  to  Wm.  B.  in  fee.    With  other  profifions  not  mate* 

rial.     By  deed-poll  of  the  14th  fihruary  1774,  executed  bj 

Gould,  Lord  B.  and  Wm.  B^,  it  appeared  that  50,500/.  was  raifed 

by  fale  of  eftates  in  Kottinghamjbire,  to  facilitate  which,  GonJd^ 

by  direAion  of  the  other  two,  granted  and  releafed  thofe  eftatea 

to  the  truftees.  "" 

Sir  v.  GMs,  Park,  and  Heynoood  Serjt.  (hewed  caufe,  and 
contended,  ffrfk,  that  uikfer  the  deeds  of  1773  the  fee  w«$  not 
executed  in  the  late  Lord  Byron.  Under  the  a£l  of  parliament 
he  took  an  eftate  for  life,  remainder  to  his  fon  William  in  tail 
male,  with  a  reverfion  in  fei  to  bimfelf.  But  by  the  deed  of 
November  1773,  after  the  recorery  fuileredy  which  barred  tht 
email,  the  Neitk^ban^biri  and  Lantafinre  eftatea  were  Moreyed* 
to  craftoesg  ia  traft  to  dU  ibt  wkoici  and  oat  of  the  purehafe* 

O  %  monef 


255  CASES  IM  HILARY  TERM 

i8o7.       money  of  the  N.  cftate  to  pay  the  joint  and  federal  fpecialtf 

....^       debts,  and  redeem  the  annaltiea,  of  Lord  B  tnd  hh  foo,  and 

KftiM      to  apply  the  furplos  ill  the  manner  theftin  difeQed :  and  to  lay 

ugmnft       out  the  purchafe^motiey  of  the  L.  eftate,  with  the  approbation 

DbAftDofi.    ^f  YmA  and  Lady  B.  and  their  fon,  or  the  fitnritor  of  thenii 

and  the  confent  of  Gon//,  the  inevmbrancer,  im  the  purAafe  ^ 

$ther  latidi  to  be  fettled  tt>  the  nfe  of  trufteea  for  fecuring  eertain 

C  25^  I      payments ;  remainder  to  Lord  A  for  Kfie,  ftc.  1  rtmrndtr  U 

Wm.  Byron  in  fa:  with  a  profilb  dM  until  the  die  of  the  inhe* 

ritance,  the  #aiiiti^  iffms^  mul  frtfiis  OmoM  be  received  by  foch 

p<cflbn  and  for  faoh  «fes  aa  were  before  fettted*    Under  the 

new  fettlcment,  thereforeg  as  Lord  B.  took  only  a  life  eftate» 

with  remainder  to  his  fon  fTm.  in  fee^  die  ofe  ecmld  not  be 

executed  in  the  late  Jord,  fo  aa  to  enable  him  to  pafa  the  1^1 

eftate  in  the  rererfion  to  the  defendama  claimii^  fiom  hidi  by 

purchafc  s  bat  it  muft  be  esecmed  in  the  tmfteea  and  Ihdr 

heirs,  to  enable  them  to  fell  and  execute  their  truft.   Secondly^ 

fuppofing  the  legal  title  in  the  truftees,  there  could  be  no  pre- 

fumption  of  a  reconTeyanoe  by  them  to  Lord  B.  to  the  oU 

ttfes ;  becattfe  that  would  mre  been  a  breach  of  trull,  which 

cannot  be  prefamed*     Wm.  Byrm^  for  whom,  aa  #dl  as  lot 

his  father,  they  were  truftees,  waa  a  purchafer  for  a  valuable 

f onfideration  of  the  renlainder  iu  fee,  which  wa^  to  be  limited 

to  him  in  the  newly  purchafcd  lands,  by  baring  joined  in  bairiag 

his  former  eftate  tail,  and  charging  the  Ncititi^bmm/Urf  property 

with  the  payment  of  bis  father's  debts  and  annuities.    The 

truftees  could  not  have  conireyed  in  fee  to  Lord  A,  writhout  the 

confent  of  his  fon,  which  cannot  be  prefumed  in  difliertfoa  of 

himfelf.    Then  the  provifo,  that  tUl  ditfak^  the  rva//,  iffket^  and 

frofiis  (honM  go  to  and  be  enjoyed  by  foch  perfon,  ftc  as  be* 

fore  the  fines  Icried,  could  not  alter  the  difpofition  of  the  legal 

eftate :  the  furviving  truftee  would  ftill  be  entitled  to  the  pot 

felBon,  in  order  to  enable  him  to  fell  iu  purfoance  of  the  trnfti 

though  the  rents  i^  the  mean  time  were  p?yable  to  Lard  & 

•    during  bis  life*    At  any  rare,  if  there  were  any  equity  arifiog 

on  the  face  of  the  deeds  in  fjTour  of  Lord  A,  cognisance  could 

[  257  3     i>nly  be  taken  of  it  by  a  court  of  equity.    [It  haring  been  fig* 

gefted  by  one  of  the  dtfcndant's  counfel  that  be  meant  to  ceo* 

tend  that  it  ought  alfo  to  ha? e  been  left  to  the  jury  to  prefume 

that  the  truftees  had  in  execution  of  tbciir  ^ft  M^  die  laa- 
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etjbirt  eftate,  and  that  Lord  B.  had  been  the  purchafcr.]    They        1 807. 

anfwcred  that  the  prefumption  had  not  been  put  upon  that        ■ 

groand^t  the  trial :  bat  even  that  could  not  be  fuftained  with-       Kibnb 

out  imputing  a  breach  of  truft  to  the  truftees,  in  having  applied    d^i^dqit; 

the  purchafe- money  to  their  own  ufe,  inftcad  of  Uying  it  out 

in  the  purchafe  of  other  lands ;  which,  if  it  had  been  fo  applied^ 

was  capable  of  ixtzQi  proof.     And  no  fuch  prefumption  arofe. 

of  neceifity  from  Lord  B!%  pofleflion  for  fo  many  years»  as  that 

was.confiftent  with  the  deed  of'Nove/niir  1773*  and  muft  be 

referred  to  tha(,  unlcfs  a  fubfequent  conveyance  to  him  as  a 

purchafcr  from  the  troftees  were  proved. '  The  third  objedion* 

upon  the  point  of  adverfe  pofltfiion  by  Loifd  B.f  and  the  defend* 

ants  who  claimed  from  him  for  20  years  before  this  eje£lment 

was  brought,  was  abandoned :  for,  as  was  obferved,  the  po£R:r- 

fion  of  ceftuy  que  truft  c^n  never  be  faid  to  be  adverfe  ta  his      7      -  ^ 

truftees  ;  and  the  conveyance  to  the  defendants,  whofe  pofleflion 

alone  could  be  (aid  to  be  adverfe  to  the.  truftees,  was  only  ia 

1795- 
Cockell  Seijt.,  Toppings  Woodt  s^;^d  TateSf  in  fupport  of  the 

rule,  contended,  firft,  that  the  ufe  was  not  executed  in  the  truf* 

tees  under  the  deed  of  Novemter  1 773,  nor  was  it  neceflary  that 

they  ihould  have  the  legal  eftate  for  the  purpo(es  of  that  deed. 

By  the  deed  of  Jutj  17731  ^^  '^^^  ^^  ^^^^  ^^  ^^  recovery,  the 

eftate  was  to  be  limited  to  fuch  ufes  as  Lord  B.  and  his  fon 

jointly,  or  as  the  fon,  if  he  furvived  his  father,  (hould  appoint  1 

and  in  default  of  and  until  fuch  appointment  the  recovery  was      C  ^5  ^  ] 

to  enure  to  the  fame  ufes  as  were  dire£led  by  the  z(k  of  parlia* 

ment ;  under  which  Lord  B.  had  an  eftate  for  life,  with  the  re* 

▼erfion  in  fee,  after  an  eftate  tail  in  his  fon*    The  ezprefs  ob- 

jc6t  of  the  deed  of  November  1773  was  to  relieve  Lord  B.  and 

TFm.  his  fon  from  the  preflure  of  their  debts ;  both  of  whom, 

it  appears  from  the  recital,  were  much  involved.    For  this  por« 

pofe  the  Neitingbamjbire  eftates  were  at  all  events  to  be  fold, 

and  the  purchafe-money  applied  in  difcharge  of  the  debts,  and 

after  payment  of  a  certam  fvm  to  Wm»  Byron,  the  overplus,  if 

^iny,  to  go  to  Lord  B.    But  the  Lanca/bire  eftate,  which  it  was . 

CQufidered  might  not  be  required  for  the  payment  of  the  debts, 

^as  not  to  be  fold  at  all  without  the  joint  confent  tf  iiord  an4 

I^dy  B.  and  their  fon  (with  the  approbation  of  Gould  the  in- 

9^mbrancer},  qr  the  furviy^  of  them  \  and  until  the /ale  it  was 

..  ./  ^  }  proxidicd 
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2807.  provided  that  the  finis,  iffues^  and  profit^  which  tre  in  effeQ  all 
■    ■■        the  inteteft  in  the  land,  was  to  be  received  by  Tuch  perfons and 

^■*  y  for  fuch  ufet  as  they  would  have  been  if  that  deed  had  not  been 
]DiAaooji.  ^^^  ^"^  "^  ^^^  Itvicd.  In  fubftance,  therefore,  the  eftate 
ftoo<i  limited  to  the  old  ufea  till  the  fale  \  and  only  a  pc^wer  of 
felling  wa$  veferved  to  the  truftees  upon  the  contingency  of 
Lord  and  Lady  J9.,and  their  fon,  or  the  furvivor  of  them»  con- 
ienting  to  ic.  All  thefe  peribas  are  now  dead :  Jl^m^  Byron  died 
abota  30  yeara  ago,  leaving  a fon,  who  is  s^lfo  dead :  I^ady  B.  died 
about  z  s  yeara  ago:  IPiii.Lord  ^^furvived  the  others,  »nd  ta  now 
dead:  fo  that  Ais  part  of  the  truft  is  now  incapable  of  being  eze« 
cuted  for  wmt  of  the  confent  of  competenf  pan  tes,  The  contin^ 
|[ency,  therefofe»  never  happened  which  was  to  fuperfede  the  old 
ufea»  which  old  ufea  were  to  remain  until  tfaofe  three  pcrTons  or 

C^59]  theinrvivorconfentedtoafale.  Ini(^^v.2^tfir/^(tf)>Ld.C.J. 
farhr  fays  that  a  troft  to  fell  is  bu^  tfoiver  till  executed :  and  that 
if  one  fetfed  in  fct  glvt  power  to  his  esieeutors  to  fcH  his  lattdsi 
and  to  pay  the  money  or  furplos  to  his  heirs  i;  till  that  powe^ 
be  executed^  the  old  fee  defcends  to  the  heir.  Here  the  cafe 
b  ftronger  againft  the  execution  of  the  ufe  in  the  trufi^a  be- 
fore the  fale ;  becaufe  thejr  had  no  difcretion  in  making  the 
fale  I  h^lt  it  depended  upon  the  contingency  of  the  ow^ers^  con« 
fent.  There  is  no  dircAion  in  this  cafe  f^T  the  trufteea  to  re- 
ceive and  pay  ovit  the  rentSi  ^c.  till  fale ;  which  would  have 
executed  the  ufe  in  them.  Here  there  was  no  truft  to  be  exe* 
cuted  by  the  tmflees  before  fale.  adly,  Iiord  Byron  having 
been  in  poflfeflion  of  the  premife^  in  queftion  fince  1 747,  treat- 
ing them  as  his  owUf  withou^t  any  interference  of  the  truileely 
and  no  other  title  appearing  to  the  world  ei^ccpt  under  the  a£% 
of  parliament,  the  defendantSi  who  were  pUTchafers  for  a  valu* 
able  confideratiQn,  without  notice,  after  the  death  of  Wt^.  B. 
and  his  fon,  and  the'extin^ion  of  the  eftate  tail,  which  let  in 
the  old  reverfion,  are  entitled  to  have  every  prefttmi>tion  made 
in  their  favour  which  the  law  wi^  allow  of.  Admitting, 
therefore,  that  the  Ieg;^l  eftate  was  in  the  truftees  by  the  deed 
<tf  Nmfimfier  1773  s  yet  as  it  appeafi  that  -OiOOo/.  was  raifed 
by  the  fale  of  the  Ihhsinghomfiire  eftatts  in  1774,  the  (rft  pre* 
(iunption  to  be  made  U  that  that  wai  i^deift  to.  liquidate  the 

(a)  9  »ai.  t^. 
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debts  and  to  anrw«r  all  (he  purpofes  of  tnift,  Gnce  no  other *a&       S^7« 
has  been  done- from  that  time  bjr  the  tnifteesi  aod  therefioiv  • 

they  muft  be  prefumed  to  hare  rcconveycid  the  Rtcbdah.tStAtt  *  *!/ 

to  the  old  ttfea.     At  no  time  could  *  that  fftaic  bUfe  been  foU    pg'l^Qf; 
withont  the  cpnfent  of  Lord  Bynn^  and  aa  he  funriired  h^ifB.    •£  «oo  J 
and  hia  foUt  be  may  well  be  prefumed  to  have  notified  to  the 
trudeea  that  he  would  not  confeot  to  the  ^aecutioo  of  the 
power  of  f4le  by  them  under  the  deed  of  Ngvimker-i^n^^  iod* 
to  have  called  upon  them  for  a  reconveyance  of  the  legal  tirie*. 
Thi$9  if  it  had  been  done  in  the  lifetHne  of  the  fon^  and  with  bit 
confentp  would  in  no  event  have  been  a  breach  of  ijruft*    Nor 
if  done  after  bis  death ;  for  the  remainder  in  kt  was  Oolf 
limited  to  him  in  the  event  of  a  fate  of  the  Rochdale  edate  tud 
the  purchafe  of  another  eftate ;  but  Lord  B*  never  confented  to 
fuch  a  fale.  and  without  hia  confenti  who  waa  the  furvtvor  of 
his  wife  and  foni  it  cpuld  never  take  place*     Andi  independent 
of  this  contingent  remainder  in  Ut  to  the  fen,  there  was  an: 
ample  coafider»tion  moving  to  him  to  join  as  tenant  in  tail  m 
charging  the  NOiittgbamflHn  cAate  with  his  f athei^s  debts,  W 
provifion  was  alfo  made  foi^  the  liqaidation  of  his  own  debts  dot 
of  the  f ^me  fund  during  the  life  eftate  of  hia  father,    it  oughr^ 
therefore,  to  have  been  left  to  the  jury  to  fay,  whether,  nnddr 
alt  the  circum^ances,  {iich  a  reconveyance  had  not  been  mado 
to  the  old.ttfei,  which  might  confidently  have  been  made  with- 
out any  breach  of  trufti    £iVr  Cmriam*    The  defendants  were 
not  prevented  from  gping.to  the  jury  upon  this  prefumptionp 
if  they  had  infilled  upon  it  i  but  inftead  of  that  they  preferred 
taking  the  opinion  of  the  judge,  wheriier  the  prefumption 
ought  not  to  be  made ;  and  he  thinking  that  the  jury  ought  not 
to  make  it,  they  acquiefoed.    The  queftion,  therefore,  muft 
now  be  argued  aa   if  it  bad  been  left  to  the  jury  with  the 
Judge'a  opinion  againft  the  prefampeion  i  and  it  is  only  com* 
petont  to  the  defendairt^.  connfel  to  ooniend  that,  under  thcle 
circnmftaiices,  the  Judge  ought  to  have  direAed  the  jury  dtf*      C  26r  ] 
ferentlyt]    It  was  bid  by  Lord  Kenjem^  in  Doi  v.  Sytn^rne  (a), 
and  in  JSm  v«  £/jir(^),  that  in  all  cafes  where  truftecs  ought 
to  convey  to  the  beneficial  owner,  he  would  leave  it  to  the  jury 
to  fiefaine  fuch  acmveyance,  where  fuch  a  prefiimption  might 
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veafianaUy  be  aade ;  tnd  that  eaanet  apply  mote  ftrongty  than 
tD(>a  csfe  ^iriierv  the  truft  could  not  be  farther  executed  for 
want  of  Lord  fiyrWa  confent,  [X/  i?£«rf  J.  We  muft  confi* 
dor  how  the  intereft  of  iFm.  Jfjffwt  would  (land  upon  thb  con- 
ftruCtioii.  Ho  who  was  tenant  in  tail  of  both  eftates  had  con- 
iented  to  the  £d6  of  the  NMngi^m/bin  eftate  for  the  purpofe 
of  ptybg  hia  father's  debts,  topon  condition  that  both  the  eftates 
Ibottld  bo  fold,  and  new  eftates  purchafed,  which  were  to  be 
fettled  ^on  his  fadier  for  ltfe»  remainier  to  himfelj  in  fee.  Hc 
and  his  heirs  would  therefore  be  deprived  of  his  confideration, 
iU  in  confeqiienoe  of  his  father  having  furvived  him,  the  dd 
ofe  were  to  be  execiMed  in  bis  fathers  or  if  the  truftees  had  re- 
conveyed  to  the  old  ufes.  How  then  can  we  fay  that  they  muft 
be  prefumed  to  have  made  fuch  a  re-conveyance  t]  The  pay* 
ntnt  of  the  fon's  debts  in  the  lifetime  bf  the  father  was  a  fair 
tenfidecation  for  the  fon'i  confent,  and  any  further  confidera- 
tbn  was  made  options}  iti'the  father  during  his  life,  who  might 
Qonfoientioufly  refnfe  it,  efpecially  after  the  fon*s  death.  But, 
341y  *  if  the  other  prefumption  be  not  madci  it  nay  be  prefumed 
j||;..this.  diftance  of  time  in  favour  of  purchafers  for  a  valuable 
conGderationy  without  notice,  that  the  RocbdaU  eftate  was  fold 
by  the  truftees  in  execution  of  their  tnift,  widi  theconfent  of 
t]ie  neccfiary  parties»  together- with  the  reft  of  the  property  | 
and  that  Lmrd  Byrm  hinsfelf  was  the  purchafer :  and  his  un- 
diftttrbcd  poflTei&on  for  {a  many  years,  treating  the  eftate  as  his 
own,  without  any  interventbn  of  the  trufteeSf  woold  be  evi- 
dence of  fuch  a  puvcbafe. 

Lord  £i4.KM9pR09«iiC.J.  Tbaee  pmnts  were  «iadc  en 
moving  for  the  role  in  this  eafe^  one  of  which,  namely,  an 
adverfe  pofle^n  for  al^ve  ao  years  agaioft  the  truftees,  has 
been  fince  ^bgndoned*  The  remaining  points  now  iofifted  upon 
are,  I  ft,  that  the  u(e  if  as  executed  in  Lord  Myr^  under  the 
deeds  of  1773 1  or^  if  not,  ^ly,  that  the  truftees  miift  be  pre* 
fumed  to  have  con?eyed  to  him,  either  ^caufe  the  trafts  were 
all  fatisfied ;  <nr»  aa  it  h^  alio  been  argued,  as  to  a  new  puiv 
chafer  under  a  lide  by  the  truftees.  Krft,  the  conveyance  of 
if0vemhr  1773  is  to  troftees  and  their  heirs  for  certain  ufes) 
^pngft  others,  in  truft,  to  fell  the  eftates  in  HfeiUngbamJbir^ 
and  thereout  to  pay  the  debts  of  Lord  Bjron  and  his  fon,  and 
for  other  pttrpo(es  mentioaed :  and  as  to  the  KfichiaU^  cftat^  to 

the 
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the  nfe  'oF  tliie  tnifteety  Heaim  tni  KenneU  and  their  heirsi  upoit        iSoy. 
traftt  tbtt  fhtj  or  the  funrivor  flionU,  with  the  confent  of  Lord  ■  "  ■ 

md  Lidy  Bynn  and  their  fon,  or  the  fonriTor  of  them,  &c*      Ktsirs 
fidl  the  inheritance  in  fee,  fubjeft  to  a  certain  term,  and  inrcft    ry^^T^^fj 
Ac  parcbafe-monej,  with  the  like  conlent,  in  the  pufchafe  of 
other  hnda  in  fee,  to  be  fettled  to  the  nfe  of  tlie  tmftees  of  the 
term;  remainder  to  Lord  Bj^ron  for  life,  fcc. :  remainder  to 
Wm.  Byron  in  fee.    It  cannot  be  doubted,  upon  thefir  wordt,- 
but  dut  tlic  nfe  woold  be  executed  in  the  truiUes  under  that 
deed.    But  it  i»  argued  that  Ae^dfeA  of  thofe-  words  it  can-* 
trolled  by  the  provifo,  ftating  that  the  tittitf  iffms^  anifrtfils 
Ihoold,  wMfah  of  the  wberiiance^  be  received  bf  foch  peribn 
and  for  fuch  ufet  ai  the  liMne  rents,  &c.  would  have  been  if      X  ^^5  ] 
that  deed  had  not  been  made  and  no  fines  levied.    That,  how-* 
ever,  is  nothing  more  than  the  common  provifion  in  fuch  cafes 
for  tiie  perception  of  the  rents  and  profits  by  the  perfona  bene- 
ficially entitled  at  the  time  until  the  (ale,  and  by  no  means  car*' 
riesthe  legal  eftate  to  fuch  perfons.    And  in  order  to  found  the 
aigument  that  it  did,  die  defendants^  coonlel  were  driven  to* 
contend,  that  the  words  rtnts^  tie.  were  of  equal  import  in  thc' 
place  where  they  occur  with  the  word  inberitancit  and  this, 
notwithftanding  it  b  evident  that  the  former  words  are  ufed  in 
the  provifo  in  contradilltndion  to  the  latter.    Inftead,  there- 
fere,  of  (hewing  that  nothing  more  than  a  mere  power  of  fale 
was  intended  to  be  given  to  the  trnftees,  the  wording  of  the ' 
provifo  confirms  the  conftruAion  which  would  naturally  arife 
from  the  other  parts  of  the  deed,  and  (hews  that  the  meaning  of 
it  was  to  leave  the  legal  eftate  in  the  truftees,  to  whom  it  was' 
before  limited  for  the  general  purpofes  of  the  deed ;  ftipulattng^ 
only  that  the  rm//,  iffms^  ondfrofits^  as  contradiftinguiflied  from 
the  imberiumee^  fliould,  until  a  fale  took  place,  be  received  by 
thofe  who  were  beneficially  entitled  to  them.    Then,  as  to  the 
prefumption  of  a  re-conveyance  from  the  truftees  to  Lord 
Byron  f  preihmptions  of  this  forti  when  fit  to  be  made,  are  al- 
ways made  in  favour  of  the  pofleflHon  of  thofe  who  are  right- 
fully entitled  to  it.    The  role  of  prefumption  is,  ut  res  rite  aAa 
eft)  and  is  applied,  wherever  the  poflfffion  of  the  party  is- 
rightful,  to  inveft  that  poOeflion  with  a  legal  title.    But  therw 
is  nodiing  to  warrant  fuch  a  prefumption  in  this  cafe :  the  pof- 
fsflioo  of  Lord  Byrop  was  all  along  ponfifteat  with  the  dee4 ' 

and 
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aad  with  die  titic  of  the  tniftera  i  for  mitit  a  fiJc  b^  tlie^niffee^ 
*  Lord  Bfr4m  w#ft  eniitM  to  the  poff?fli$m>j  the  truftt  of  tbe 

1^****       dc«d.    Tbe  iFufteet  could  not  comrol  his-riffht  to  tbeTOceipt 
DiuuiDON.    ^  ^'^  vcntt,  iflucsi  and  profits  daring  his  lifir.    There  wm  not» 

L  264  j  therefore)  one  moment  of  advevfe  poflcffion  to  the  truftees 
during  the  whole  time  down  to  a  recent  period j  nor  any  fuch 
pOfie(&on  by  J^pfd  Byrm.  or.  any  tfther  claioiiag  from  bini|  in 
favoar  of  wUeh  there  fliouU  be  a  ^f«mf  tion  of  any  convey* 
^lee  to  him;  a  {irefiiaiptioii  wUeh •could  oaiy  be  matle  on  the 
foppoStioa  of  a  difcfk  breaeh  of  tiaft  by  the  truftees,  whole, 
daty  k  was,  19  e%fe  of  a  tile,  to  ha?e  parchafed  new  eftates  to 
}m  fttlkd  00  ItfOrd  J^frm  for  life  only,  with  reoisindcr  to  Wm^ 
J  Xfrm  io  fecw  And  the  law  will  aot  taife  a  prefumptioa  i^a« 
f oppofed  breach  of  truft* 

Gaoli  J.  oot  having  been  in  court  whtn  thecafe  waaargaed 
hf  (bar  of  the  couafcl  oa  a  former  day,  declined  giving  aaj 
Cfinioa  upon  it* 

Lawrsncb  J.  The  third  groand  -  of  obieQion  originally 
taken  to  the  verdi£k  having  been  abandaned« .  it  is  not  necefiatf 
to  advert  to  it.  Then  as  to  die  firft  objeQion,  |bat  the  uie 
Wis  etecnud  in  Lord  Bjr§ns  in  order  to  found  the  argttmeiir» 
the  daufe  which  follows  lad  in  the  deed  by  way  of  provifo  is 
put  forward  as  the  firft  and  fubftalitive  limiiatifin  i  whereas  the 
ufe  is  clearly  executed  in  the  truftees  by  tbe  firft  part  of  the 
deed,  unlets  the  cfie£l  of  the  provifo  is  to  over-ride  the  whole 
aod  to  precede  the  other  limitations.  As  it  ftands,  the  RwehJmb 
eftate  is  limited  to  the  ufe  of  the  trufteesi  in  truft  to  iett  itp 
with  the  confent  of  the  parties  tnteiefted,  and  to  reinveft  the 
porthafe-rooney^in  other  lands  to  be  fettled  to  dtfieient  ufes. 

C  ^^5  3  *^^  would  execute  tbe  ufe  in  the  truftees  t  but  as  before  fate 
the  feiits,  ifliiftf,  and  profits  of  the  eftate  were  to  be  received 
by  fomebody,  it  is  provided  in  the  fdhfequent  claufe  tbat«  tiU 
fale  of  the  inheritance,  they  (hould  be  received  by  fuch  perfona 
as  would  have  been  entitled  to  them  under  the  former  fettle* 
netit,  if  the  deeds  of  1773  had  not  been  made^  In  tbe  firft 
iriaee,  thereforej^  there  is  an  abfolute  conveyance  to  the  taufteeSf 
to  give  them  the  legal  eftate,  and  enable  them  to  fell,  ^»  and 
lyply  the  purchafe^money  1  and  then  a  provifo  declaring  how 
the  reals,  &c«  Ihould  go  in  the  meantime.    The  fipcood  point 

diad^i  is,  whether^  under  the  eiKumfiaooesi  ate^coiureyaiioe  to 

Lofd 


lidtd  jy»M  Tl  to  be  ^fumeit.    Thts  i)l  j^efi^d  6n  the  aotlidtftf 

ef  ca£;8  where  hoti  Kenyoft  faid  that  he  teouid  dire£{  the  jurf 

t6  make  futh  a  prefuaiptkyn  #heit  the  ttnltees  ^^ite  ttt  t6nttf*       t h  eiit 

And  ki  order  to  Ihew  that  they  ought  to  have  convefed  itt  chfi    ^^^^^ 

cafe,  it  ii  infifted  chat  after  the  death  of  Lady  Syr^h  aod  her  fotl    ^*^^^^^* 

WUSaM  the  truft  «rat  fbr  the  fole  beneBt  of  Lofd  Byr^:  bat 

low  can  we  fay  tiiit»  when  it  appear  a  that  If^ih.  BjrHi  hdKl 

joined  m  barring  hia  eftate^tail  in  t\\  (he  eftat^^  and  etmhlfalg^ 

the  tnifteea  lo  raifa  money  by  fale  of  the  N.  eftatea  Tor  thd 

payment  of  his  falhei^«  debts,  referring  io  himfblf  the  rttnkih* 

dor  io  fee  of  the  property  which  was  to  be  rtewly  purcKaf^d  out 

of  die  proceeds  of  the  Roebdak  eftate  When  that  fltOoU  be  (bid  ? 

ULtm  can  we  fey  that  the  trufteea  oaght  to  be  prefutiied  tohtttr 

Mdfeyed  that  title  to  Lord  Bfton^  which  he  had  no  right  ttf 

^Ik  them  to  convey,  in  prejedice  to  thofe  claimtri|^  firon^  hit 

Ibn  t  But  if  Lord  Byron  had  an  equitable  eftate  in  the  pttttntts^ 

and  HeafdH  and  iefinM  weire  fnideea  for  him  alorie  aflRer  the 

death  of  hia  Wife  and  fon ;  let  that  firft  be  decided  by  a  eourt 

Of  equity,  and  th^n  ftat  court  may,  if  It  thidc  proper,  fend  the 

<9afe  to  a  jary  to  fay  whether  they  will  not  pTelame  a  re-eonrey^      [  adtf .] 

aoee.    Aa  to  Lord  bjfrM*s  being  a  pnrehafer^  under  a  fale  if 

the  trufteeai  of  tbk  aftatti  tbcM  ia  tiothiiig  ih  h€t  to  riife  the 

pieuuoptioii* 

Lt  Blanc  J.  The  point  of  adverfe  potfeffion  to  the  trafteet 
for  lo  yeara  was  prof^y  given  op :  fio^  when  it  ia  cOOitdereA 
thet  Lord  Byirok  till  a  fek  waa  entitled  to  ilie  pofleffion  and  to> 
the  receipt  of  the  renta  and  pr^ta  oOnfifkenriy  with  the  deed» 
and  did  not  coarey  to  the  defendanta  till  1795,  it  ie  impo(Bbl4 
to  fay  that  there  waa  any  adrei fe  poSeffion  to  bar  the  trufteea 
from  recorering  in  thia  eje£lfl9ent.  Then  aa  to  the  ttfe  being, 
executed  in  Lord  Byron  s  the  argument  Can  only  atife  by 
cottp&ig  the  prorifo  with  the  prerloua  limitation  of  the  afe  to 
the  trufteea,  and  making  it  take  place  of  the  ufe  before  eke* 
caied  in  diem«  But  Aat  would  be  contrary  to  the  form  and 
eflfeft  of  tlie  deed,  by  which  the  ufe  ia  executtd  in  the  firft  In* 
fiance  in  the  trufteea,  fubje£^  to  the  trufts  afterwards  declared^ 
aM  fMjeQ  to  the  provifo  that  until  fale  the  perfons  before  en« 
tided  Ibonid  receire  the  renta,  iflues,  and  profita.  It  ia  faid» 
bowerer,  that  giring  the  renta,  iflues,  and  profits  to  thofe  per« 
|bna  is  the  fiime  ai  giving  them  the  eftate  t  and  it  may  be  fo 

where 


CASES  IN  HILART  TERM- 

where  there  U.  no  conveyapce  of  the  land  itfelf  (o  others,  and* 
where  the  iadrumcnt  does  not  in  the  terms  of  it  point  to  a  dif«. 

KiBNB      tin£tion  between  them}  but  here  the  legal  eftate  is  diftinAly 

agamft  (eparated  by  the  terms  of  the  deed  from  the  rentSi  iffuesi  an4 
profits  i  and  thefe  latter  are  given  to  one  perfon»  and  the  legal 
eftate  to  others^  Then  it  is  contended  that  the  jury  flbould 
have  been  direded  to  prefume  a  reconveyance  of  the  legal 
eftate  from,  the  truftees  to  Lord  Bjr^n*    Such  a  prefumption 

£  267  ]  may  be  made  where  it  is  neceflary  to  clothe  a  rightful  poflei&on 
with  a  legal  title :  but  the  Court  muft  firft  fee  that  there  is  no- 
thing but  the  form  of  a  conveyance  wanting.  And  in  no  cafe 
can  fuch  a  prefumption  be  made  where  it  would  have  been 
contrary  to  the  duty  of  the  truftees  to  have  re^conveyed  to  the 
party.  ^And  though  if  there  had  been  (hewn  to  be  a  clear 
suitable  title  in  Lord  Bjrw  to  the  remaonder  in  feci  the  Court 
might  have  dircAed  fuch  a  prefumption  to  be  made  in  this 
cafe  \  yet|  if  a  doubtful  equity  only  appeared^  a  court  of  law 
would  pot  give  fuch  a  dircAion  before  a  court  of  equity  had 
declared  in  favour  of  the  party's  equitable  title.    Now  heve 

«  l/xt^Bjfpn  having  originally  an  eftate  for  Iife>  with  remainder, 

to  his  fonin  tail,  remainder  in  fee  to  hUnfelfi  and  it  being 
confidered  that  in  the  courfe  of  nature  the  fon  would  furvive^ 
the  father;  they  came  to  an  agreement  that  the  NuHngbamflXr^ 
eftates  fliovld  be  fold»  to  pay  their  debts »  and  that  the  Roeb* 
dale  eftate  ihouldi  with  the  joint  conCent  of  the  father,  mother, 
and  font  and  of  the  furvivor  of  them,  be  fold,  and  the  purchafe- 
money  applied  to  the  purchafe  of  a  new  eftate,  which  was  to  be 
limited  to  Lord  B.  for  life,  remainder  to  his  fon  In  fee  s  pro- 
viding that  in  the  mean  time,  and  until  the  fale  of  the  eftate,  tho 
rents,  iflues,  and  profits  (hould  be  received  by  the  pcrbn  ^o 
was  before  entitled  to  them.  Therefore,  till  liOrd  Byron  con« 
fented  to  the  fale,  his  pofleffion  and  receipt  of  the  rents,  ifluesi 
and  profits  were  conGftent  with  the  very  terms  of  the  deed,  and 
with  the  obje£l  of  the  truft;  and  coniequently  there  is  no 
ground  for  prefuming  a  conveyanoe  of  any  defcription. 

•  Rule  dtfighargfdi 


%n  THE  R>kTT-asv£2i^H^£Aft  OF  GEORGE  ta.  ^8fr 

1807* 

HobiNOTT  againfi  Cox.  t^/'^-^V 

ntJRROUGH'iaA  iiMnred  to  change  the  venae  Irom  Lmdm  In  covenant 
'^  to  Smerfeffiht^  in  an  ttAion  of  covenant  on  a  leafc  of  ccr-  "po"  «  *«afc, 
tain  filk  mtlb,  and  a  ftream  of  Water  thereunto  belonging  ;  iri  p^op^  ^^ 
which  breaches  weft  affigned  for  diverting  the  water  from'  the  had,  the  ve- 
mtlly  and  for  not  keeping  op  the  water  to  its  former  level :  th^  nue  was 
grounds  of  the  motion  being,  that  the  greater  part  of  the  de-*  ^he°^untr 
Cendant'ft  witnefles  lived  in  Somerjetflnre^  and  that  a  view  would  where  the 
beneceffiry.  .  prtmifcajay; 

Marr^  now  oppofed  the  rule,  on  aflSdavits,  ftating  ^at  ^^^^^  "^9^^ 
more  of  the  pkintif'f  witnefles  lived  in  L$ndm  than  in  the  ^ jif 9^  ^-^^ 
eoontry,  and  ti»t  k  would  be  more  expenfive  to  him  to  try  it  at  ncfles  refided 
the  affizes  than  at  the  fittings :  and  urged  that  it  was  not  ofual  ^'njke  county 
to  change  the  venue  in  a&bns  on  fpecialties,  except^  as  in  Fofiit  ^^^  ^^  ^- ^  * 
V.  Tajl&r  (a^  whcf e  AU  the  witnefles  refided  in  the  county  to  J 

which  the  trial  was  removed.  And  he  attempted  to  fiiew  by 
the  pleadings  that  the  caofe  might  be  as  well  tried  with  the  aid 
of  a  map  as  by  a  view.    But 

Tkt  Cdurtf  confidering  that  a  view  would  be  defirable  in 
diis  cafe  for  the  furtherance  of  juftite,  made  the  rule  abfolute't 
on  the  defendant's  undertaking  to  have  a  vieW|  and  to  admit  the 
Ibafe.  , 

(tf)  iTirmRtp.'jSi. 


The  KiKo  again/i  Bartrum*  ^uefd^y, 

^       ^  1^  Feb.  lOib. 

TpHlS  was  an  indiAaent  for  perjury,  found  at  the  Seflxonsi  Upon  an  in' 
and  removed  into  this  court  by  certiorari.  '  Notice  of  wiaf  diament  for 
was  given  to  the  defendant  by  the  profecutor  for  the  fittings  at  P^j"Tr /e- 
WefifninftiTf  and  the  indiAment  entered  for  trial :  but  when  it  ^  j^^  ^^  ^^, 
was  called  on  in  turn,  the  profecutor  was  not  ready  ;  on  which  tiorari,  if  the 

the  defendant  defired  it  might  not  be  (truck  out  of  the  paper>  protecutor 

giVe  notice  of 
trial  \m  the 

defendantf  and  withdraw  hit  record  without  cottotcrmandiig  hit  notice  in  tioit,  he 

flull  pay  cofts  to  the  defendant. 

hut 


1807*       bnt  ftand  as  the  hft  caufc.    And  when  it  was  again  called  01I9 

'■'  the  profecutor  withdrew  the  fccord. 

The  KiHQ        Garrow  thereupon  ipovedt  on  the  fiift  dsf  of  the  term,  for 

B^ETjLUM     *  ^'^  ^P^'"  ^^^  profecut^  to  Ihew  caufe  why  he  (hould  not  pay 

10  the  dtfsfwlsa*  his  coils  for  oot  pfocif  dii^  to  trial  porfoaot 

to  ootice :  gfooodiog  bis  apfJioatioii  opoo  the  {stn^aral  jv^ifdic* 

t^n  of  tbo  Coivrt  to  preraot  its  pfoeefs  ftom  bcipg  uStd  to  tho 

tpprtfton  of  ihf  fii^eft  1  and  referring  to  Me9  ▼•  Hijiom  mnd 

Qtkirji{0f)^  whcfo  ^  iaiw  thing  was  done  in  the  cafe  of  infbr? 

anations  for  hribcry.    And  he  sKb  prodooed  an  afidaYtt  that 

the  profeottor  bad  iince  deda^ed  diat  be  didnot  ound  minii^ 

.^imfelf  if  he  coold  roin  the  defendant. 

S^arn^  contrJL  eadcAwnved  to  tbnaw  Ame doobt  vpon^the 
legaliiy  of  the  pnAicft  as  applied  to  indiftiwntifor  pmUic  miU 
demeanors  in  generaU  efjpecially  one  of  fis  fedonsa  eomplesion 
as  die  psefcm  i  and  laid  that  the  prifiieowaacaleabied  to  dil^ 
eonrage  profecntioos*  But 
(  270  3  hciid  SLf-RMOOftocGH  C  !•  faidf  tfuH  open  infoby  it  ap« 
peaied  to  hare  been  the  eft^ihed  peaAiee  of  the  Cottrt«  that 
if  the  piofecntor  give  nodce  of  trial  to  tho  di^eodant,  and  do 
not  try  his  indiAment,  nor  countemaod  the  notice  in  time*  he 
vmft  pay  the  cofts  of  the  trial  as  in  other  cafes :  for  odiorwife 
pendants  aright  be  faaraflcd,  and  oppfefled  with  unneceflaqr 
(Hyence.  That  Lord  ManifieU,  in  the  cafe  referred  to»  laid 
down  the  mle  generally,  faying  that  fuch  waa  the  confUat 
coorfe  of  the  Court:  and  that  the  precedents  referred  to  in 
the  margin  {i)  of  the  report  bear  out  the  piopofition. 

Per  Curiam^  Ruk  abfoI«te» 

(a)  J  Burr.  I J04. 

tbk  410-  and  SM>  19 )•  Rtm  ▼.  Po^velip  1  Are* 33.  and  Rim  ▼.  Barit 
a  £m-  874.  and  Wde  Rot  ▼•  Lssgf&M^  t  Ams.  937.  aod  Mm  v.  M§$n$ 
lb.  94<. 


Ill  THE  FbiiTtw9£yiiiteTB4ft  OB  GEORGE  nL  !)• 

t8o> 

The  KiMo  t^tunfi  "i^c  Mayor  and  Burgeflet  of   ^'^'^^ 

Thetfohi). 

TTTlLSOlf  on  a  fomier  day  applied  on  the  ftat.  ti  G.  x.  A  dbarter 
^^    c*  4./  2.  for  a  rule,  calling  on  the  defendants  to  (hev  h«v»Wg«ot« 
Caufe  why  a  writ  of  mandamus  (boald  not  iflue  commanding  the  death  or 
them  upon  the  day  and  at  the  time  to  be  prefixed  in  fuch  writ  amotion  oft 
to  aflcmble  themfclves  in  the  Guitdball  of  the  boroogh,  &c.  and  pnncipal  bur- 
then and  there  proceed  to  the'ele£iion  and  fwearing  in  of  two  fLJiJiJ^^/' 
principal  burgefles  of  the  borough  in  the  room  of  W.  R.  Min^  iMfir  Sft) 
gay  Efq.  and  J.  Rolfi  Zl<\.  deceafed.  He  Rated  the  conftiiution  j^  ^^^  *« 
of  the  boroughi  under  a  charter  of  Eltxabeth,  to  confift  of  a  m^yorMid 
mayoTi  10  principal  burgefles,  and  ao  of  the  commonalty,  in.  the  remaining 
corporated  by  the  name  of  the  mayor,  *burgefl*es,  and  common*  pnncipal  bur* 
alty  of  the  borough  of  Ihitfordf  in  the  counties  of  NorfilkviA  ^^^  ^'f^ 
SiffoOt*     That  the  1  o  principal  burgefles  were,  together  with  f^n^mm^  to 
the  mayors  confUtuted  t}ic  common  council  of  the  borough  elcd  another  t 
for  aae  and  ordinances  CDucemiog  the  poUic  interefts  of  Uic  l^f^^^f^^^* 
inhabitants  of  the  borough.    And  that  when  any  burgefs  Ihonid  ^,„^  hsTtng 
die  or  remove  out  of  the  boroughj  or  be  removed  from  hit  flipped  with* 
office  for  any  reafonable  caufe,  it  flioutd  be  lawful  for  the  *V*^  "  *^* 
mayor  and  burgefles  from  time  to  time,  as  they  {hould  think  Jtmus  was* 
fit  and  ex|>edient,  wtiin  eight  days  next  fonpnmng  the  death  or  granted  upon 
removal  of  the  laid  burgefs,  in  the  GttUdbatt  or  other  conve*  the  ftat. 
nient  place  within  the  borough,  to  meet  at  their  will^  and  there  V^  to^m^ht 
to  nominate  one  or  more  inhabitants  of  the  borough  to  be  a  anelcAiom 
burgefs  or  burgefles  of  the  faid  borough  during  ij/^,  if  it  (hottl4    *C  2?^  3 
fieeoi  good  and  expedient  to  the  mayor  and  the  other  burgefles  | 
and  tbat^evcry  peHbn  fo  named  and  chofen  (hould  take  an  oath 
before  the  mayor  to  execute  his  office  faithfully.    The  affidavit 
then  ftated  the  death  of  Mr.  Miftgay,  one  of  the  principal  bur* 
geflca,  in  Novemier  laft,  and  the  death  of  Mr.  iC^>  another  of 
them,  in  December  lad,  and  that  the  vacancies  had  not  been  filled 
up. 

When  tlie  motion  was  made,  Lawrence],  afleed  whether 
there  were  any  inftance  of  a  mandamus  granted  upon  the  flat. 
II  C  !•  €•  4*  /  a.  except  in  the  cafe  of  cumual  officers:  and 

thet« 


«7t  CASES  iir  HILARr  tlfcir- 

^807*       tbere  being  no  prtoedent  of  any  foch  referred  to,  or  within  the 
■■■  rccoUeAion  of  the  officers  of  the  Crown  office,  it  was  intimated 

'^^  fy?    that  attjnqan7  flionld  be  made  into  the  matter,  and  Azt  the 
The  wiyor    ^'^  fliottld  not  be  made  abfolate,  without  direding  the  atten* 
wd  Burgeflct  tion  of  the  Court  to  the  queftion*    Thia  was  now  done  i  and 
wp     ^^  '       7&  GpKTft  after  being  apprifed  that  the  principal  buigeffca 
-'  c'272  V^*  ^^^  appobted  for  life,  and  that  the  charter  required  the  va- 
cancies to  be  filled  up  within  eight  dajsi  which  had  been 
flipped ;  and  being  referred  to  the  cafe  of  the  eorporatioo  of 
ScartormtgB  (a),  which  was  the  cafe  of  a  mandamus  upon  the 
ftatute  to  ele£l  annual  officers,  and  to  the  cafe  of  Jim  r»  Wc^d- 
row  {i)f  referring  to  the  former  i  upon  due  confideration  of  the 
words  of  the  ftatute ;  which  are  not  confined  to  annual  officers^ 
but  diie&s  the  mandamus  to  ifliie  if  no  elcAion  be  made  of  the 
mayor,  bailiffs,  or  other  chief  officer  or  officers  of  the  borough^ 
upon  the  day,  sr  witiim  tie  time  appointed  by  charter  or  u(age 
for  that  pnrpofe  1  made  the 

Rule  abfolute  (r). 

(a)  t  Stra.  I  iSo.  Mr.  Anf's  note  of  this  cafe  has  not  the  word 
amia/,  which  is  iotiodueed  10  Sir  ^oAa  Xrr«^#*s  Report :  but  it  runs 
thus:  ^  It  was  Itkewtfc mofcd  for  a  fflandanns  to  he diit^cd  to  fnch 
of  thccspttal.burgcifes  as  wpsrc  capital  buigeffcs  in  the  year  1736  to 
proceed  to  the  eleAion.of  coraaers  and  ^titr  ^fiun,  aeoordiog  to  the 
ftatute,  &c.  8a  that  noi  ftrefs  feeois  co  have  been  laid  upon  the  cir- 
cumftsnees  of  foch  §iier  ^Setn  being  amituJ  officers.**  The  proper 
title  of  that  cafe  is  **  Tie  Kh^  sgainft  Ficiermam  muKkJkn.** 

(*)  tTtrm  Rif.^i^. 

(c)  Vide  the  cafe  of  Hkh  sgainft  TSr  Tswa  rfLaunc^  to  Cwu- 
mfdlff  X  M.  j^*  stSv  514*  where  it  was  ruled  by  two  Judges  in 
*^  .  - "  coorty  that  if  the  kiog  create  a  corporatioa  oonfifting  of  a  Aayor  and 
eight  alderixito,  with  a  daofey  that  upoa  the  death  or  amotion  of  aoy 
dderman  it  (hdl  be  lawful  for  the  nayor  and  the  other  alderaMo, 
mfkim  #%|r  dtgs^fiertwA  death  or  amotion  to ekd  another  aUcranin 
in  the  pbee  of  the  other,  &c.|  altbongh  there  be  no  de&ba  rniiUm 
ab  syii  i^s  after  the  death,  &c.  yet  they  nuy  deft  an  ald^nnao  at 
any  time  afterwards  by  the  power  incident  to  them  as  a  corpofatioa  i 
and  this  affinnatire  power  to  cUSt  within  eight  days  does  not  toll  their 
lAcidenul  power.  S.  8  Car.  v  ^'  H*  «od  a  writ  was  granted  aetordi» 
iagly  to  ele£t  another  alderman. 
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SLfiNSiwaroK  armnjl  In^lis  and  Another,  in  Errof.     Tlmrfiky, 

*      -^  Feb.  12th. 

T^HK  phintifiv  bclo>r  brought  their  a£bion  in  C.  B.  agamft  j,  Whcrea 
^    th«  defendatxty  an  underwriter  on  a  policy  of  infurancc  licence  to 
madd  the  s^h  Oi  February  1800,  ioft  or  not  loft,  at  and  frorti  t«^^^      ^n^ 
the  Havammh  and  MaianzaSf  or  any  other  port  or  ports  in  CubOf  ^^  abroad, 
to  Naffau^  Nnv  Prvutdenct^  upon  goods,  and  alfo  upon  fliip  or  had  been  re* 
fqlps  fiiiiing  bfPwetn  the  iji  of  Oaoh^r  1799,  end  ifi  of  ]Mnc  turned,  after 
i^OO  imhefivf  :  beginning  the  adventure  on  the  goods  from  the  ^^  ^^  fccre- 
loading  thereof  on  board  the  faid  (hip  or  fhips  in  the  ifland  of  tary  of  the 
Cuba  i  and  upon  the  faid  ftip  or  (hips,  &c. :  with  liberty  to  governor  by- 
proceed  to  and  touch  and  ftay  at  any  ports  or  places  whatfo-  ^^  "^^o 

tnrer  :  valued  at on  goods  and  fpecie,  covering  commiffion  ^^^  ^t  he 

and  all  charges  incident  to  lofs :  at  fix  guineas  per  cent,  pre*  believed, 
Riium;  warranted  free  from  captures  *  and  feizures  and  the  *»i''<^^^^  *'    ^ 
confequences  of  any  attempt  thereof.     The  declaration  arerred  ^^^  wafte  pa* 

*  pers  of  his 

office,  and  did  not  know  what  was  become  of  it,  having  afterwards  fearched  for,  but 
dot  recoUeding  the  finding  it,  and  thinking  that  he  had  not  found  it ;  this  is  reafon* 
abl<  and  probabk  evidence  of  the  lofs  of  fuch  licence,  fo  as  to  let  in  parol  evidence 
of  ks  contents:  the  paper  not  being  confidered  as  of  any  further  ufe  at  the  time| 
and  the  witnef»*8  attention  not  having  been  then  called  particularly  to  the  circum- 
itanccs.     And  the  witnefs  may  fpeak  to  the  contents  of  the  licence  from  memoryy 
though  he  had  made  an  entry  of  it  in  his  memorandmn  book  for  the  private  informa* 
tioo  "of  himfclf  and  the  governor  ;  which  book  was  not  produced,  he  having  givea 
it  to  the  govcroor,  who  was  gone  abroad  without  returning  it  to  him  :  for  fuch  book* 
if  in  court,  would  not  have  been  evidence  per  fe ;  but  could  only  have  been  ufed 
by  the  wttnefs  to  refrefli  his  memory,  ^ 

3.  Goods  and  fprcie  to  a  certain  amount  having  been  infured  by  a  policy  on  fhip 
mr  (hips  which  (hould  £aii  on  the  voyage  infured  between  the  ift  of  OGober  1799  and 
the  id  of  7uiK  1800:  a  memorandum  written  on  the  policy  on  the  nth  of  j^uMf 
extending  the  time  of  failing  to  the  i  (I  of  jiugufi  1800,  does  not  require  a  new  (lamp  ; 
being  within  the  13th  fedion  of  the  flat.  35  Geo,  3.  c.  63.  which  provides  that  the 
96i  impofing  the  (lamp  (hail  not  extend  to  prohibit  the  making  any  lawful  alteration 
in  the  terms  or  conJuions  of  any  policy^  &c. 

3.  Where  a  certain  trading  with  an  alien  enemy  for  fpecie  and  goods  to  be  brought 
from  the  enemy's  country,  in  his  (hips,  into  our  colonial  ports,  was  h'cenced  by  the 
icing's  authority;  held  that  an  infurance  on  the  enemfsfbip^  as  well  as  on  the  goodi 
jtnd  fpecie  put  on  board  for  the  beneEt  of  the  Britjfi  fubje6ls,  was  incidentally  lega« 
lieed  ;  and  that  it  was  competent  for  the  Briii/h  agent  of  both  parties,  in  whofe 
name  the  infurance  was  effected,  to  fue  upon  the  policy  in  time  of  war;  the  truft 
not  contravening  any  rule  of  law  or  of  public  policy^  and  there  being  no  perfonal 
disability  in  the  plaintiff  on  the  record  to  fue.  *£  274  1 

Vol.  VIII.  P  ibax 


^74  CASES  IN  HILARY  TERM 

iScy.        that  the  defendant  fubfcribed  the  policy  for  500/.  on  goods  and 

"        fpccic  on  board  of  (hip  or  Ihips  failing  between  the  ift  of  0> 

Kbnsing-    ^^1,^^  IT99  *"^  ^^^  ^^  ^^  *J^^^  *^^^  inclufive,  for  the  voyage : 

azatnji       ^"^  ^^^^  afterwards^  on  the  6th  of  May  x8oo»  by  a  certain  roe- 

In G Lit       morandum  written  upon  the  policy^  it  was  agreed  that  the  value. 

and  Another,  ofanyveffelor  vejfels  that  Jbould  carry  the  goods  thereby  infured 

ihould  be  included  in  that  infura'nce  \  and  that  the  property 
njohich  Jbould  jirjl  fail  to  the  extent  ^45000!.  infured  fiiould  be 
confidered  the  intereft  in  that  infurance  :  and  that  by  another 
memorandum  written  on  the  policy  on  the  nth  of  June  iSoo 
*  it  was  agreed  to  extend  the  time  of  failing  to  the  \Jlof  Augujl  1 800. 

That  on  the  14th  of  July  180O}  a  large  quantity  of  goods  and 
fpecle  were  loaded  on  board  a  certain  (hip  called  the  HeBwr^  at 
the  Havannah  in  Cuba^  upon  the  faid  voyage  ;  that  from  thence, 
until  and  at  the  time  of  the  lofs  after  mentioned,  one  Robert 
Readf  for  whofe  ufe  and  benefit  the  infurance  on  the  goods  and 
fpecie  was  made,  was  interefted  in  fuch  goods  and  fpecie  ;  and 
one  Juan  Villas^  for  whofe  ufe  and  benefit  the  infurance  on  the 
(hip  was  made,  was  interefted  therein.  That  the  faid  (hip, 
with  the  faid  goods  and  fpecie  on  board,  afterwards,  between 
the  I  ft  of  OBober  1799  ^"^  ^^^  ^^  ^^  OSlober  1800,  to  wit,  on 
the  18th  July  1800,  failed  upon  the  voyage  infured  from  the 
Havannah^  and  before  her  arrival  at  Najau  was  loft,  with  the 
faid  goods  and  fpecie  on  board,  by  the  perils  of  the  fea.  And 
then  followed  an  averment  that  the  (hip,  goods,  and  fpecie 
,  were  free  from  captures  and  fcizures,  and  the  confequences  of 

any  attempt  thereof.  In  the  fecond  count  it  was  alleged 
that  the  HeBor^  on  board  which  the  goods  and  fpecie  were 
£  275  ]  loaded  at  the  Havannah y  was  not  a  Jljip  belonging  to  his  majefly 
or  any  of  his  fubjeBs.  There  were  alfo  counts  for  money  paid 
and  money  had  and  received.  Plea,  Non-afTumpfit.  A  verdi& 
was  found  for  the  plaintiffs  by  the  dire£tion  of  the  Lord  Chief 
Juftice,  to  whom  a  bill  of  exceptions  was  tendered  at  the  trial ; 
which  being  fealed  by  him,  was,  together  with  a  tranfcript  of 
the  record,  handed  over  to  this  Court. 

The  bill  of  exceptions  ftated,  that  the  caufe  was  tried  before 
the  Lord  Chief  Juftice  of  C.  B.  at  the  fittings  of  niG  prius  at 
Guildhall^  when  the  counfel  for  the  plaintiffs  btlow^,  in  order  to 
maintain  the  iffue  on  their  part,  gave  in.  evidence  the  policy  of 
infurance  as  fct  forth  in  the  declaration,  ftamped  with  fuch 

(lamp 
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djnip  duty  srSy  at  the  time  of  making  the  policy,  was  by  law  1807. 
required  for  the  fame ;  together  with  the  memorandum  thereon 
mentioned  to  have  been  made  on  the  6ih  of  May  1800.  That 
the  policy  was  effeded  by  the  plaintiiFs  below,  and  that  the  a-^ainfi 
defendant  Kenjtngton^  being  a  natural  born  fubjeft,  fubfcribed.  Inglw 
the  fame  as  an  aflarer  for  500A  on  the  5th  of  February  x8oo  \  *"jL  jv^or^'* 
and  that  on  the  6th  of  May  1800  he  fubfcribed  the  memoran- 
dum of  that  date.  It  was  alfo  proved  that,  the  memorandum^ 
dated  the  nth  of  June  iSoo»  and  written  before  the  lofs  hap- 
pened, importing  to  be  an  agreement  for  extending  the  time  of 
failing,  was  fubfcribed  by  the  defendant ;  but  that  it  had  no 
(lamp  upon  it ;  and  was  proved  to  have  been  figned  fubfequent 
to  the  I  (l  of  June^  but  before  any  notice  of  the  determination 
of  the  rifle  had  been  received.  The  plaintiff's  counfel  further 
proved,  that  between  the  ift  of  O^ober  1799  ^^^  ^^^  ^^  ^^  -'''•' 
gufi  180  :,  viz.  in  December  1799,  a  certain  cargo  of  goods  and 
fpecie  belonging  to  Robert  Read  had  been  (hipped  at  the  Havan*  C  *7^  3 
nah  in  the  ifland  of  Cuba  on  his  account,  being  part  of  the  pro* 
perty  infured,  and  had  been  fafely  landed  at  Najau^  in  the 
ifland  t>f  New  Providence ^  on  the  4th  of  January  1800  ;  and. 
that  certain  other  cargoes  of  goods  and  fpecie  belonging  to  R^ 
Read  had  been  (hipped  at  the  Havannah  on  his  account,  and 
had  failed  on  the  voyage  infured ;  one  of  fuch  cargoes  on  the 
2oth  of  June  1 800,  which  was  (hortly  after  captured ;  and 
another  on  the  ijfth  July  1800,  which  arrived  fafely  at  NaJJau 
on  the  28th  of  the  fame  month  :  for  which  cargoes,  as  well  as 
for  the  (hips  which  carried  the  fame,  the  defendant  has  received 
his  proportion  of  credit,  and  thereby  the  lofs  has  been  reduced 
to  63/.  J  OS,  6d.  per  cent,  on  the  policy.  Whereupon  the  coun- 
fel for  the  defendant  below  obje£ted  to  the  lad-mentioned  me- 
morandum being  admitted  in  evidence,  on  account  of  its  not 
being  (lamped  :  but  the  Chief  Juftice  admitted  it  in  evidencCf 
and  it  was  read  as  follows ;  <*  agreed  to  extend  the  tipe  of  fail- 
ing to  the  id  of  Augujt  1800.  London^  i  ith  June  1800  ^  The 
plaintiff's  counfel  further  proved,  that  after  the  id  of  June  and 
before  the  id  oi  jiuguji  1 800,  viz.  on  the  14th  of  Julyt  cer-^ 
tain  goods  and  fpecie  belonging  to  R.  Read  were  (hipped  at 
the  Havannah  in  Cuba^  on  his  account,  on  board  the  HeBw  9 
and  that  the  policy  was  made  in  refpe£l  of  the  (iud  goods  and 
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fj^ecie  for  his  benefit ;  and,  in  refpeft  of  the  faid  (hipi  for  At 
benefit  of  the  faid  Juan  Villad ;  and  that  Juan  VUlas  tuas  a  Spa« 
Kbnsxng-     ^ij^yj  i,y  i^^i,^  ^g^  andJHU  rejkting  in  tie  dominions  of,  and  ad- 

aaainfi        h^ng  to,  the  lung  ^f  Spain,  between  whom  and  our  foTereign 

.  JifGLis       there  ezifted  an  ofentuari  as  well  ^  the  time  rf i^eBing  tbtpo- 

s&d  ^nothcr,  f^^  znd  from  the  ift  of  Oaober  1799  until  the  iy?o/Auguft 

180O1  as  alfo  at  the  time  of  the  trial  rfthe  ijues  but  that  ihe  ae* 
L  ^77  3  ^^  ^^^  Commenced  in  time  of  peace  between  the  king  and  his 
Catholic  majeily.  And  the  plaintiffS  counfel  further  gave  in 
evidence,  that  the  HeSor,  with  the  goods  and  fpecie  on  board 
her,  on  the  1 8th  of  July  tSoo  failed  from  the  Havannaby  which 
was  under  the  dominion  of  the  king  of  Spain,  upon  a  voyage 
for  Najfau  in  New  Providence,  one  of  the  Bahama  iitands,  and 
^  colony  then  under  the  dominion  of  the  king  \  but  was  in  the 
courfe  of  fuch  voyage  wrecked  on  the  aift  of  July  1 800  by  the 
perils  of  the  feas ;  in  confequence  whereof  an  average  lofs  oc* 
curred  upon  the  matters  infured  by  the  policy  to  the  amount 
of  36/.  icj.  6d*  per  cent.  &c«  The'plaintiff's  counfel  fiicthef 
proved  that  by  virtue  of  certain  inftrudiions  from  the  king, 
dated' the  28th  of  March  and  ayth  of  Augufl  1798,  General 
Dowdefwell,  then  Governor  of  the  Bahama  Iflands,  was  autho* 
rifed  to  grant  licences  for  the  importation  into  thofe  iflands  of 
fpecie  and  fuch  goods  and  merchandizes  as  were  loaded  on 
board  the  fliip  HeElor  in  any  Britifh  or  Spanifh  vejfd  of  the  fame 
built  as  that  ihip,  from  any  Spanifh  colony  in  America^  notvnlb' 
Jtanding  the  then  exifting  ho/Hlities  t  and  the  commanders  of  his 
inajefty's  (hips  of  war  and  privateers  were  enjoined  not  to  detain 
&r  molefl  any  vejfel  trading  between  the  ports  therein  fpecified,  con* 
formably  to  the  faid  regulations^  and  having  a  licence  for  that 
purpofe.  And  in  order  to  fliew  that  the  (hip  HeElor  was  fo  /i- 
tenfed,  the  faid  counfel  examined  a  witnefs,  one  Davfon  KeBy 
£fq.,  who  had  been  the  fecrctary  to  the  faid  governor,  and  who 
proved  that  he  had  been  fecrctary  to  the  Governor  of  the  Ba» 
hama  tilands  for  near  four  years,  until  April  1801,  when  he 
left  New  Providence.  That  he  was  well  acquainted  with  the 
nature  of  the  trade  from  the  Havannah  to  New  Providence^ 
which  in  time  of  war  is  carried  on  by  means  of  licences  from 
r  278  ]  the  governor*  That  he  knew  the  (hip  HeQor^  and  Robert  Read, 
who  was  a  merchant  at  New  Providence,  where  he  publicly  cai^ 

ricd 
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rWd  on  trade  with  the  Spanijb  fettlemcnts  during  the  whole        igoi. 
time  the  witnefs  reGded  at  New  Providence.  That  he  recoIIe£ked  i^ 

that  a  licence  vtas  granted  hy  the  faid  governor  to  Robert  Read,     KfiKaiMO- 
for  the  Hcftor,  for  the  voyage  infured;  and  that  Robert  Read,         ^^-^n 
after  the  lofs  of  the  Heffor,  brought  back  the  licence  to  New  Pro-       /nou« 
yidence,  and  returned  it  to  him  the  witnefs.     That  it  was  his,  and  Another, 
the  witnefs'Sj  cttftom  to  deftroy  or  put  ajide  fuch  licences  among  the      "*  firror» 
nvajle papers  of  his  office^  as  not  being  of  any  farther  ufe,  and  that 
befuppofes  be  d\fpofed  of  the  licence  in  quefiion  in  the  fame  manner  at 
other  licences  for  ibips,  whofe  Voyages  had  been  performed  i  ^ 

but  is  not  fire  it  v/as  deftroyed.  That  the  witnefs  was  afterward$ 
applied  to  for  this  licence  by  /£.  Read^  2X\.A  fearched  for  it:  but 
does  not  recoUeB  whether  he  found  it  or  not:  though  he  does  not  think 
that  be  did  find  if^  That  the  licence  was  for  the  voyage  out  and 
home,  according  to  the  form  then  ufed  in  the  Bahama  Iflandssp 
and  was  not  limited  in  point  of  time :  and  it  was  to  enable  the 
fleSor  to  come  from  the  Spanijb  (ettlement  to  AVw  Providence^ 
That  he  a{ked  ^.  Read  for  the  liGcnce,  as  was  cuftomary,  and 
is  certain  that  R  Read  returned  it  him  oficr  the  lofs,  Thsit 
the  licences  granted  were  in  a  printed  form,  containing  all  the 
feveral  goods  allowed  to  be  imported,  and  were  afterwards 
fiBed  op  with  the  names  of  the  captain,  and  the  ihip,  and  the 
voyage.  That  the  witnefs  knew  the  HeBor  to  be  a  Spanijb  vef- 
fel.  the  property  of  tf  Spaniard  ;  and  that  (he  was  fo  defcribed  in 
the  licence ;  and  a  certain  Spaniard^  whofe  name  the  witnefs 
does  not  remember,  was  theirein  ftated  to  be  the  mafter.  That 
formerly  licences  were  granted  in  blank ;  but  that  was  prohi-> 
btted  before  the  time  when  the  faid  licence  was  granted  to  tho  E  279  3 
lienor.  That  by  the  laws  of  Spain  vcSkls  coming  from  a  Spa'^ 
pi/b  fettlement  in  time  of  war  cannot  clear  for  a  Striti/i  porti 
but  that  it  is  the  p.ra£tice  for  them  to.  clear  for  fome  other  Spa^^ 
nijb  or  a  neutral  fettlement.  That  the  witnefs  kept  a  memom 
xandum  booi,  in  which  he  made  entries  of  the  licences  ^  bis  own, 
qnd  the  govtrrnot'i  information :  that  they  might  know  what  li- 
cences had  been  granted.  That  he  does  not  know  'where  the  faid); 
\ool  is  notijo  i  that  he  gave  it  to  the  governor  vfhen  he  came  to  Eng* 
land  in  1 80 1 ;  and  that  the  governor  is  now  in  the  Eafi  InfUfs^ 
and  the  witnefs  does  not  know  what  the  governor  did  with  the 
|^k«    That  the  l^ccnee  was  granted  before  there  was  any  r^^r 
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1807.  gulatioft  at  New  Providence  Ttfyt&ing  a  limited  time  for  the 

*  '  duration  of  the  voyage.     That  he  does  not  rccolleft  how  manf 

IKfcNsiNG-  licences  were  granted  to  ^.  Read  between  OBober  1799  and 

againfi  OBober  1  go6  ;  but  thinks  there  might  be  ten  or  twelve.     That 

In G LIS  Governor  Dowdefwetl  was  at  Neio  Providence  between  three 

and  Another,  and  four  years  up  to  April  i&oi ;  and  that  during  the  whole 

in  hrror.  ^j-  ^j^j^  ^.^^  jj    ^^^^  publicly  carried  on  trade  with  the  Ha- 

vannah.  Whereupon  the  defendant^b  counfel,  having  before 
long  refilled  any  parol  evidence  ^%  to  the  contents  of  the  fuppofed 
licence  for  ^he  (hip  HeElor^  objeQed  that  the  voyage  and  trad^ 
infured,  and  on  which  the  HeSlor  was  loft,  being  ahogether  ille- 
galj  unlefs  authorized  by  a  regular  licence  g  and  no  licence  for  the 
ihip,  nor  the  before-mentioned  booht  being  produced,  no  aSioa 
could  be  fuHained  for  the  aforefaid  lofs.  And  they  further  ob- 
je£led|  that  notwithftanding  the  voyage  and  Irade  fliould  have 
l)een  licenfcd,  and  the  licence  fatisfa£torily  proved,  the  plaintiffs 
could  not  in  a  court  of  law  enforce  a  policy  for  the  benefit  of 
[  ^80  ]  Juan  FillaSi  fo  being  fuch  alien  as  aforefaid.  But  the  Chief 
Juftice  delivered  his  opinion,  that  it  was  fufficiently  eftabUfhed 
in  proof  by  competent  evidence,  that  the  HeBor  had  been  duly 
licenfid  for  the  voyage  upon  which  (he  was  loft  ;  and  his  opinion 
alfo,  that  a  (hip  belonging  io  an  alien  might,  nvhen  fo  licenfed^  be 
lanvfully  infured  by  a  Bxiuth  fubjeil  /  and  that  the  policy  e£Feded 
therein  might  be  enforced  in  a  court  of  law  for  the  benefit  of 
fuch  alien  owner  thereof.  And  with  that  diredion  he  left  the 
ifTue  to  the  jury,  who  thereupon  gave  a  verdidl  for  the  plaintifFi 
with  30c/.  damages.  "Whereupon  the  counfel  for  the  defend- 
ant excepted  to  the  aforefaid  opinion  and  dire£tion  of  the  Chief 
Juftice,  as  vvell  in  refpefl  to  the  eftablifhment  in  evidence  of 
fuch  fuppbfed  licence,  as  In  refpeft  to  the  plaintiff's  right  to 
maintain  an  adlion  for  the  intereft  of  Juan  Villas:  and  alfo  in 
refpe£i  of  the  admifTibility  of  the  qnftamped  memorandum  of 
the  I  ith  of  Jidne  1800. 

In  the  courfe  of  the  argument  it  was  attempted'  to  be  con- 
tended, on  the  part  of  the  plaintiff  in  error,  chat  the  licence  it- 
^  ;  felf  was  void  ;  either  as  an  infringement  of  the  colonial  naviga- 

"-  tion  laws,  which  confined  the  trading  of  our  colonies  to  this 

country^  and  could  not  be  difpcnfed  with  by  the  licence  of  the 
r^  •  luQg  alone  \  or  fuppofing  fuch  a  difpenfing  power  in  the  king 

-2I  *  >  jure 
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jure  coronse  in  matters  of  trade,  yet  that  he  could  not  delegate  1807. 
fuch  difcretionary  pouter  to  any  other  pcrfon,  and  confequently  *'  ■ 
could  not  enable  the  governor  of  the  Bahama  Iflands  to  grant    Kbnsimo- 

«  •  TO  Iff 

the  licence  in  queftion.     But  all  the  Court  agreed  that  the        aiatn^ 
plaintiff's  counfcl  was  precluded  from  infifling  upon  this  objec-       In g lis 
tion,  inafmtich  as  it  arofe.  if  at  all,  out  of  the  evidence  dated  and  Another, 
in  the  bill  of  exceptions ;  in  arguing  which  the  plaintiffin  error      ^"     ^^^^* 
was  confined  to  the  objections  taken  at  the  trial,  and  ftated  on      [  281  ] 
the  face  of  the  bill  of  exceptions ;  as  had  been  lately  decided 
in  the  Houfe  of  Lords,  in  a  cafe  of  Ronue  v.  Power  (a),  on  a 
bill  of  exceptions  from  Ireland.     Whereas  the  prefent  bill  of 
exceptions  rather  proceeded  upon  the  admiffion  that  fuch  a 
licence,  if  it  exiflied  in  faQ,  would  be  good  :  for  it  infifted  that 
the  voyage  and  trade  infured  were  illegal,  unlefs  authorifedby  a 
regular  iicenfe^  and  that  there  was  no  competent  evidence  of  fuch 
a  licence.     On  the  other  parts  of  the  cafe, 

Marryatt,  for  the  plaintiffin  error,  objefted,  ift,  that  there 
was  not  fufficient  evidence  of  the  licence,  adly.  That  the  me- 
morandum of  the  I  ith  of  June^  inaTmuch  as  it  varied  the  ori- 
ginal contra£t  in  the  policy,  could  not  be  given  in  evidence 
"without  a  new  (lamp.  3dly,  Suppofing  the  Itcenfe  and  memo- 
randun^  to  have  been  properly  authenticated ;  yet  that  the  po- 
licy being  upon  the Jhip  as  well  as  upon  the  goods^  the  former  of 
which  was  the  property  of  an  alien  enemy,  the  a£tion  was  not 
maintainable  in  time  of  war  for  his  benefit.  Flrft,  he  argued 
that  there  was  no  fufficient  proof  of  the  lofs  of  the  licence  it* 
felf  to  let  in  the  fecondary  evidence  of  its  contents :  and  at  any 
rate  that  the  fecondary  evidence  given  was  not  the  bed  which 
the  nature  of  the  cafe  afforded,  for  want  of  producing  the  fecrc- 
tary's  memorandum -book,  in  which  the  entrief;  of  the  licences 
granted  had  been  made.  The  full  fubdance  of  this  obje£lion^ 
and  the  arguments  urged  in  fuppqrt  of  it,  being  ftated  in  the 
judgment  afterwards  delivered,  need  not  be  here  repeated. 
2d]y,  He  contended  that  the  memorandum  of  the  i  ith  of  Jung 
(o  far  varied  the  contrad  ftated  in  the  policy  as  to  require  a  new 
ftamp,  and  did  not  come  within  the  exception  of  the  13th  fee-      [  aSa  ] 

(fl)  2  Net(v  Re^.  36, 

P  4  tioi^ 
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if  97*       <ion  ^  tbe  flat.  35  Gfc.  3*  c.  62*  (a)»    It  was  not  txierdj  90  al- 

mm  ^  *        teration  of  the  terms  or  conditions  of  the  fame  voyage  before 

•l^fiNsiiig-    iafure^i  but  introduceil  altogether  a  new  fubje£l  of  infurancc* 

^^a       The  prf  cifc  fubjcA  of  infqrancc  was  marked  only  by  the  time 

S^jLif  mentioned  in  the  original  pyoJicy }  for  neither  the  (hips  nor  the 
^  ABQiher,  particular  goods  were  s^efkCioned :    it  extcmded  only  to  fucb 

.^kM^V*  fpec^e  and  goods  to  a  certain  amount  as  ihould  fail  in  any  flup^ 
or  fliips  within  a  given  time :  the  original  time  therefore  made 
an  eflbotial  part  of  the  defcription  of  the  thing  infured :  that 
expired  pn  the  ift  of  June ;  and  it  was  not  till  the  i  ith  that 
the  extenfion  of  time  was  agreed  ivpon  \  within  which  exten^d 
time  the  Ipfs  happened*  The  riik,  therefore,  had  attachf^ 
vipon  the  firft  clafs  of  ibips  which  failed  within  the  pefio4  m«it> 
tioned  in  the  policy,  and  was  at  an  end  before  the  riik  on  the 
lecond  clafs  defcribcd  in  the  memorandum  eommencedy  vbi^h 
was  to  fail  within  a  different  period*  The  infurance  on  the 
iipcond  dafs  could  never  have  attached  on  tbe  ftr(L  Even  an 
lofMrance  on  the  fame  (hip  f#r  five  monthsj,  to  commence  aftex 
^e  ex,f  ifatior\  of  an  antecedent  infarsmcc  on  it  for  fix  month^ 
WWld  be  a  diftin£l.  coutra£k  \  a  fortiori,  therefore,  if  the  two 
i^ifurances  were  made  on  goods  on  board  different  lhips«     3^1^, 

C  2^3  ]  At  any  rate  all  infurance  of  an  enemy's  property  is  illeg;al(^)^ 
and  no  a£lion  can  be  maintained*  flagrante  bello,  for  the  bene- 
fit of  an  alien  enemy  refiding  in  the  hoftile  country  ;  though 
the  a^ion  wete  commenced  and  plea  pleaded  during  an  in- 
terval of  peace.    J^U*  / 198.    Npr  does  it  vary  the  cafe  that 

(^)  The  ftat.  35  G.  3.  t.  63./.  13.  provides  that  the  a£l  ftall  not 
extend  "  to  ptohibit  the  making  of  any  akcration  which  may  law- 
**  fully  be  made  in  the  terms  or  conditions  of  any  policy  of  infurance* 
«*  duly  ftamped  as  aforefaid,  after  the  fame  fhall  have  been  under- 
^  written,  or  to  require  any  additional  Ramp  duty  by  reafon  of  fuoh 
**  alteration  ;  fa  that  fuch  alKratioR  be  made  before  notice  of  the 
^  #cl«Fniinati«n  of  the  rile  originally  infured^  ftc. ;  and  fo  that  the 
^  thiag  insfiircd  ihaU  remaiD  the  property  of  the  fame  pctfon  or  per- 
•*  loas^  nnd  fb  that  fvch  «keratioB  Aall  aot  prolong  the  term  infured 
*"  «*  beyond  the  pened  allowed  by  this  %€i  i  and  fa  that  no  additional 

'*  or  further  fum  fliall  be  infured  by  reafon  or  means  of  fuch  altera* 
•«  tion." 

(b)  Potis  r.  Bell,  S  Tern  Rfp.  s^. 

i     ■  r  the 
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die  aQioo  is  profecuted  in  the  name  of  an  agent  who  Is  a  Britifi 

fubjedl ;  as  in  Brandon  v.  Nejbitt  {a\  and  Brift.ovf  v.  Towers  {b) : 

and  the  objef^ipn  may  be  taken  at  any  time  Inpfore  judgment(^}j    Kensin^ 

if  it  in  any  manner  appear  upon  the  record,^  though  npt  regu*       jt^^'\ 

larlj  pleaded  }    in  which  cafe  the  judgment  is  that  the  plaintiff       Imglu 

be  barred  from  further  having  or  maintaining  hi$  a^ion«    In  ^^^  ^^^^hCTj 

Ricord  V.  Bettenbam  (rf),  indeed,  an  a£iion  upon  a  ranfom  bill      **  Wro, 

^ven  in  war  to  an  alien  enemy  was  maintained  in  time  of 

peace)   but  np  Aich  a£)ion  is  maintainable  in  time  of  war  (#)• 

It  is  no  anfwer  to  fay,  that  the  trade  itfclf  having  been  ligenfedt 

evi^ry  thing  necciTiiry  for  the  carrying  it  on  mud  be  licenfed  alfo. 

for  the  licence,  whi^h  i$  the  fole  a^  of  the  king,  cannot  dp 

inorp  tbaii  diQpenfe  wit]i  the  peculiar  rights  and  prerqg^ives  o£ 

the  crown.     It  proteQs  the  trader  from  the  capture  of  Britj/b 

thip9  at  fea :   it  allows  him  tp  impoit  the  goods,  and  ^lEempt^ 

them  from  feizure  when  landed :  it  difpenfes  with  the  forfeiture 

to  the  crowuj  either  as  a  droit  of  admiralty  or  otherwife  :  but  ^     ' 

^»pnot  rejnpve  his  perfpnal  difabilityi  as  an  alien  enemy,  to  fup 

either  in  his  own  name  or  in  the  name  of  his  truftee ;  a  difabi- 

lity  fpuQded  in  the  common  law,  for  the  beneSt  of  the  king'a 

fubjeQs :   it  cannot  place  him  in  the  condition  or  give  him  dijp 

privilege  of  a  natural- born  fubjed  in  this  refped* 

The  Cpurt  told  Carr^  for  the  defendants  in  error,  that  he  need  C  ^(4  ] 
AQt  argue  the  firft  point,  as  to  the  admiifibility  of  the  evidence: 
of  tbe  licence :  for  the  fa6)s  ft  a  ted  (hewed  either  that  the  ori^ 
ginal  was  adually  loft  pr  deftrpyed,  or  at  leaft  that  it  was  put 
in  a  neceflary  courfe  of  deftru£lion ;  and  could  not  now  be 
expe&ed^to  be  produced*  That  the  fame  fort  of  evidence  of 
the  probable  deftrudion  of  an  original  paper  was  admitted 
upon  the  trial  of  Mr-  Juftice  John/on  {/). 

Carr  then  argued  upon  the  fecond  pointj  as  to  the  neceflitf 
of  a  new  ftamp  on  the  memorandum,  that  the  property  infured^ 
which  was  goods  and  fpccie  to  a  certain  amount,  remained  th^ 
fame,  as  did  the  voyage  and  the  riiks :  the  only  difference  be« 
tween  the  memoranduovaud  the  policy  was  au  eztenfion  of  the 

{a)  6  Term  Hep.  23.  H)  lb.  35. 

{c)  U  Bnt''9.  Papilionf  4  Eqftt  502.        (J)  3  Burr.  1734* 

{e)  jfnilm  v.  Ft/berj  D^K  648*  fi.        (/)  7  Ba/t^  66. 

time 


t84  CASES  IN  HILARY  TERM 

1 807.  time  of  failing  from  the  i  ft  of  June  to  the  1  ft  of  Auguji  s  whicb 
■■  '  ■'  was  no  more  in  effeft  than  an  alteration  in  a  warranty  or  con- 
Ienm-  g*  dition  of  the  former  policy,  that  the  (hip  or  (hips  (hould  fail 
asainB  within  a  given  time,  which  the  memorandum  difpenfes  with 
Inglis  for  two  months  longer.  The  ftatute  only  requires  that  the  al* 
and  Another,  teration  (hall  be  made  before  notice  of  the  determination  of  the 

rijk  s  and  though  the  memorandum  were  not  made  till  after  the 
I  ft  of  Junc^  yet  the  rtjk  might  well  continue  long  after  tha^ 
time,  which  was  the  original  limit  of  the  (hip*s  failing  l  and 
'certainly  no  notice  was  received  of  its  deternxination  when  the 
memorandum  was  made.     3d]y>  As  to  the  obje£lion  that  this 
'is  an  aAion  brought  for  the  benefit  of  an  alien  enemy ;  if  the 
contra£l  of  iiifurance  were  lawful  at  the  time  of  making  it,  and 
there  be  no  perfonal  difability  in  the  plaintiff*  to  fue  upon  it, 
'this  cafe  does  not  fall  within  any  of  the  cafes  cited.    The  ob- 
yt(k  of  the  licenfe  was  the  importation  of  fpecie  from  the  Spanifb 
E  285  ]      colonies  into  our  own,  which  is  of  great  importance  to  the 
profpcrity  of  the  latter,  and  has  always  been  favoured  by  the 
legiflature.     The  ftatutes  27  Geo.  3.  c.  27.,   30,  G«.  3.  ^.29., 
31  Geo,2'  ^'  28.  yi  7.,  32  Geo,  3.  c.  37.,  and  37  Geo.  3.  r.  77., 
iiave  all  relaxed  the  fyftem  of  the  colopial  navigation  laws  in 
this  and  (imilar  refpedls.     In  like  manner  the  king  has  relaxed 
in  favour  of  this  trade  his  belligerent  rights,  by  granting  licences 
of  this  defcription  from  time  to  time.     And  by  bis  general  in- 
llruflions  of  the  28th  oi  March  1798  to  the  governors  of  co- 
lonies; commandets^  and  others,  he  authorizes  the  carrying  on 
of  this  trade  in  Spanijb  (hips,  and  orders  them  to  be  received  as 
friends  in  our  colonial  ports.    The  trade  is  illegal  in  tjhe  fubjeSs 
of  Spain^  and  Highly  penal  in  its  confequenqes,  ^nd  every  en- 
couragement and  prote£tion  on  our  part  is  neceflfary  to  induce 
them  to  engage  in  ir.     The  king's  licence,  therefore,  is  for  the 
'benefit  of  the  kingdom.     And  that  he  has  power  to  licenfe  the 
trading  with  an  enemy  is  recognized  in  many  of  the  books, 
and  Tately  by  Lord  Kenyon  in  Vandyck  v.   Whit  more  [a).    Then 
if  the  trading  be  legal,  it  follows  that  all  other  contrads  incident 
to  fuch  trading,  ufual  and  proper  for  carrying  the  licence  into 
ciFe£l^  A^u(i  be  legalized  alfo.    The  trade  is  eyprefsly  autho- 

(a)  i£A/?.475. 
••  '  rized 
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rized  to  be  carried  on  in  Spanijb  (hips ;  and  the  Engli/b  owner 

muft  therefore  contraft  with'  the  Spanijb  captain  for  freight. 

The  amount  of  freight  muft  depend  on  the  cxpences  and  rifles     Kemsing- 

of  the  voyage  :  by  fo  much|  therefore,  as  they  may  be  dimi-        arahS 

nifiied  by  infurance,  the  freight  will  be  fo  much  lefs.     It  was       Incljs 

lawful  for  Read  to  have  agreed  with  Villas^  in  confideration  of  ^"^  Another, 

the  latter  riflcing  his  (hip  in  the  voyage  for  Read^s  benefit,  to 

pay  him  for  ic  in  cafe  of  a  lofs.     This  would  be  the  fame  in       [  286  3 

cffeCt  as  an  infurance  of  it.     And  unlefs  Filial  could  have  in- 

fured  his  ihipi  engaged  in  fuch  a  mercantile  adventure  for  the 

1>enefit  of  an  Englijb  fubje£l,  and  licenfed  by  the  king,  he  would 

hav^  demanded  fo  much  more  freight.     So  it  would  have  been 

lawful  for  ^ead  to  have  bought  the  goods  for  fo  much  lefs  at 

the  mouth  of  the  port  of  the  Havannah,  in  confequence  of 

takinjg  upon  himfelf  the  rilk  of  the  voyage  to  Najfau.    That  in 

fubftance  would  be  a  contra£t  of  infurance ;  and  the  difference 

of  the  price  at  the  Havannah  and  at  Najfau  is  the  amount  of 

the  premium  of  infurance.     The  Spaniard  cannot  tnfure  in  his 

own  country,  becaufe  there  the  trnde  is  illegal :  unlefs,  there" 

fore,  he  gan  infure  here,  the  Englijb  fubje£l  muft  pay  fo  much 

more  for  the  goods  as  the  rifle  would  be  valued  at,  or  elfe  the 

Spaniard  will  not  engage  in  the  trade  at  all.     If  then  the  trade 

muft  be  carried  on,  if  at  all,  in  Spanijb  vefTels ;  for  no  others 

can  clear  out  of  their  harbours ;  and  it  cannot  be  carried  on  at 

all  without  paying  the  S^am'tfr^/ for  the  rifk  of  the  voyage  in 

fome  Oiape  or  o^her ;    the  licenfe  to  infure  the  Spanijb  (hip  is 

confequential  jipon  the  licenfe  to  trade,  and  is  in  truth  mod 

beneficial  for  the  Britijb  fubjeft.     But  it  would  be  nugatory  to 

permit  the  Spaniard  to  infure  his  (hip,  if,  in  cafe  of  a  lofs,  the 

contrad  of  infurance  could  not  be  enforced  againft  the  under'- 

writer*     The  (;afe$  referred  to  againft  the  right  of  a£lion  by  or 

in  behalf  of  an  alien  enemy  do  not  apply  \  becaufe  there  the 

trading  was  without  licence,  and  therefore  illegal  in  the  fub- 

je£^.     But  here  the  fovereign,  to  whom  is  confided  the  power 

of  peace  and  war,  has  remitted  the  rights  of  war  in  refpe£k  of 

the  trading  in  queftion,   and  extended   his  proteflion  to  it.       [  aSy  ] 

Public  writers  {a)  on  the  law  of  nations  fay,  that  the  party  li- 

{a)  Byuci. ^J.  Jur. Pub.  i.ur  3. 

cenfed 
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1 807.       fenfcd  is  to  be  cpnfidered  as  if  in  amity  with  the  fover^iga  wbfQi 

■        grants  the  licence.     The  plaintiff  on  the  record  ia  a  Britijh  fub* 

|[ensin6«    jedl,  in  whom  there  is  no  perfonal  difability ;  and  the  Court 

^^^ n       viii  not  take  notice  of  any  truft  for  the  purpofe  of  working  in* 

Ingli«       jullice.     If  the  fliip  had  been  taken  as  prize  and  libelled  in  the 

^d  Another^  Admiralty,  no  doubt  ihe  party  might  have  fued  there  {a)  in  con^ 

40  Error,     fcquence  of  the  licence.    [Lord  El/entorough.  k,\  } .  obfenrcd 

that  there  were  common  law  authorities  to    Qiew   that  ai^ 

enemy  coming  bene  under  a  fafe  cooduft  flight  fu^  in  our 

courts  (J).] 

Marrjat  in  reply  £u4i  that  in  Wtlli  t.  WURams^  the  diftincn 
tion  was  taken  between  aa  alien  enemy  reCding  in  his  own 
country  and  one  refiding  here  under  a  fafe  QonduS }  the  latter 
of  whom  only  could  fue  in  the  courts  here*  That  this  was  an 
attempt  to  extend  the  privileges  of  the  licence  hieyond  what  it 
was  meant  to  convey.  It  was  fpecial  in  the  terms  of  it,  not 
even  to  trade  generallyt  but  in  a  particular  inftance  \  and  ftill 
lefs  to  fue.  That  the  legality  of  the  contratl  would  not  give 
authority  to  fue  upon  it ;  for  however  legal  or  moral  it  might 
be  at  the  time  it  was  entered  into,  yet  if  the  contra£ling  party 
were  of  another  nation,  with  which  we  were  afterwards  engaged 
in  hoftilities,  he  could  not  fue  here  during  the  war.  Indeed 
every  plea  of  alien  enemy  was  founded  .upon  an  admiffion  of 
the  legality  of  the  contra£l  when  made,  «uk1  objeded  only  to 
the  perfonal  difability  of  the  party  to  fue. 

Cur*  adv*  vub* 
r  288  1  Lord  Ellenborough  C.  J.  now  delivered  the  judgnient  of 
the  Court.  After  dating  the  record,  upon  which  the  writ  of 
error  was  brought,  and  alfo  the  bill  of  exceptions  tendered  t<f 
the  opinion  and  direfiion  of  the  Chief  Juftice  delivered  upon 
the  trial  at  nifi  prius— 

The  counfel  for  the  defendant  below,  the  now  plaintiff  ia 
error,  relied  upon  three  exceptions  to  the  opinion  o^  the  Chief 
Judice,  as  delivered  at  nifi  prius :  id,  That  the  exiftence  of  any 
regular  licence  authorizing  the  voyage  and  trade  in  ^uedion, 
which  were  illegal  unlefs  fo  authori^sedi  was  not  proved  by  any 

{a)  The  cafe  of  the  Hoop  was  referred  to,  I  RA,  201,  &c. 
(b)  Vide  IVelii  V.  /FiZ/wrox,  4  S^IL  46. 

13  *      compel 
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competent  evidence.    That  the  voyage  Stnd  trade  in  quedion        1807. 
might  be  fo  authorized  was  not  difputcd.     adly^  That  the       -— — 
plaintifis  upon  this  record  Could  not  in  a  court  of  law  enforce    KFNsiNtf* 
hj  fuit  a  policy  for  the  benefit  of  a  perfon,  who,  at  the  time  of       agahS 
eScCting  the  policy,  and  when  the  rifl:  attached,  and  alfo  at  the       In c lis 
time  of  the  trial,  was  an  alien  enemy.     3dly,  That  the  un-  *"^  AnotheiV 
ilamped  memorandum  of  the  nth  of  June  1800  was  not  ad«      ^    ^^* 
miffible  in  evidence^  as  competent  to  extend  the  original  time 
of  failing  defcribed  in  the  policy,  from  the  ift  of  June  to  the 
id  of  Auguft  i8po(/i).     As  to  the  firll  of  thefe  exceptions; 
there  is  no  doubt  that  the  original  exiftence  of  the  licence  in 
tqueftion  was  competent  to  be  proved  in  the  manner  it  was,  by 
parol ;  provided  its  lofs,  after  due  fearch  made  for  the  purpofe 
of  finding  it,  was  fufficiently  eftabliflied*     The  habit  of  the  go- 
vernor's fecretary  to  deftroy  or  put  afide  fuch  licences  amongft 
the  wafte  papers  of  his  office,  as  not  being  of  any  further  ufe, 
was  proved  \  and  that  he  fuppofed  he  had  dealt  with  thelicence      [  ^^  3 
in  queftion  in.  the  fame  manner,  though  he  were  not  fure  he 
had  deftroyed  it.     He  recollefled  an  application  being  made  to 
him  for  the  licence  by  Read^  to  whom  it  had  been  granted,  and 
the  fa£l  of  his  fearching  for  it ;  but  he  did  nqt  recolle£b  whe« 
tfaer  upon  fuch  fearch  he  found  it*,  though  he  did  not  think 
that  he  found  it.     We  are  of  opinion  that  this  evidence  fatisfies 
what  the  law  requires  in  refpefi  of  fearch ;  and  eftabliflies  with 
teafonable  certainty  the  fa£b  of  the  licence  being  loft.    It  vraft 
not  to  be  expeded  that  the  witnefs  (hould  be  able  to  fpeak  with 
more  confident  certainty  to  a  fad  to  which  his  attention  would 
not  be  particularly  drawn  at  the  time,  on  account  of  any  im- 
portance being  fuppofed  to  belong  to  it.     As  to  the  non-pro-^ 
dudion  of  the  fecretai^'s  memorandum-book,  in  which  he  had 
made  entries  of  licences  for  his  own  and  the  governor's  inform 
mation ;  that  book,  if  It  had  exiftcd,  and  been  in  the  fecretary'^ 
hands  ready  to  be  produced,  could  not  have  been  produced  at 
the  trial  in  proof  of  the  fad  of  granting  any  particular  licence: 
the  only  ufe  which  it  could  have  been  allowed  to  anfwer  being 

(a)  Thit  was  the  order  in  which  the  qucftions  were  afgued ;  but 
iff  reporting  the  argnmenti  I  bave  reverfed  the  two  lift  for  the  bene- 
fit of  the  arrangeincat. 
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1807,  by  way  of  memorandum,  to  refrcfti  the  memory  of  the  fecretaff 

.  who  made  the  entries,  when  he  fliould  be  called  as  a  witncfs. 

^  toN"*^"  The  faa  of  its  lofs  being  proved,  fo  as  to  let  in  the  fccondary 

againft  Cadence  of  its  contents ;  that  matter  was  fufEciently  eftabiifhed 

Ing  i&  byparoU     And  there  is  no  queftion  made  as  to  the  legal  com- 

aod  Another,  petcnce  of  fuch  a  licence  to  authorize  the  voyage  and  trade  in 
in  Error.  '«.  *  ^ 

qucltiOD* 

As  to  the  fecond  quefllon.  Whether  the  plaintifFs,  upon  this 
record,  who  are  Britifi  fubje£ls  duly  competent  to  fue  in  their 
I  own  perfons,  can  in  a  court  of  law  enforce  by  fuit  a  policy  for 

the  benefit  of  another  perfon  who  wa&  an  alien  enemy  whea 
t  ^^  1  ^he  policy  was  effc£ted,  &c.  was  fo  at  the  trial,  and  (lill  is  fo: 
the  negative  of  this  propofition  is  ftrbngly  contended  on  behalf 
of  tl^e  plaintiff  in  error,  on  the  authority  of  the  cafes  of  Brjfiow 
and  Towers^  6  Term  Rep,  35.  and  Brandon  v.  Ntjiitt,  ibid.  2J. 
But  it  will  be  recollt:£led  that  iii  thofe  cafes  the  party  interefted^ 
and  on  whofe  behalf  the  fuit  was  maintained,  was  an  alien 
enemy,  againft  whofe  recovery,  through  the  medium  of  his 
Briti/b  truilee,  there  exifted  this  objeAion,  that  the  property  to 
be  covered  by  the  policy  belonged  to  an  alien  enemy,  and  that 
any  protc£l ion  afforded  to  fuch  property,  by  mei-ns  of  a  contra£l 
*  o£  indemnity,  diredly  and  materially  contravened  the  public  in- 
tereft,  which  was  concerned  in  the  precarioufnefs  or  deftru£lion 
of  fuch  property.  In  the  prefent  inftance  no  fuch  public  policy 
of  the  country  is  contravened  by  fuftaining  and  giving  tStSk  to 
fuch  a  truft ;  but,  on  the  contrary,  this  country,  in  further* 
ance  of  the  fame  policy  which  allows  the  granting  of  licences 
to  authorize  the  trade,  ought  to  give  tStO.  to  the  ordinary 
means  of  indemnity,  by  which  that  trade  (from  the  continu- 
ance of  which  the  public  muft  be  fuppofed  to  derive  a  benefit) 
might  be  beft  promoted  and  fecured.  And  although  the  king's 
licence  cannot,  in  point  of  law,  have  the  effeft  of  removing  the 
perfonal  difability  of  the  trader,  in  refpefl  of  fuit,  fo  as  to 
enable  him  to  fue  in  his  own  name ;  it  purges  the  truft,  in  re* 
{ft€L  to  him,  of  all  thofe  injurious  qualities  in  regard  to  the 
public  intereft,  which  conftituted  the  particular  ground  of  ob- 
jeAion  to  the  truft  in  the  two  cafes  in  6  Term  Rep.  which 
have  been  fo  much  relied  upon  in  argument  on  the  part  of  the 
defendant  in  error.    As,  thereforci  there  is  in  this  cafe  no  le* 
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gal  incompetence  to  fue  in  the  parties  fuing,  and  no  public  in-        x8o7« 
tereft  which  (lands  in  the  way  of  the  maintaining  this  fult,  for        ■ 
the  *  benefit  of  thofe  who  were  the  objefls  of  the  licence  autho-     Kunsing^ 
iTziog  the  trade  in  queftion,  it  does  not  appear  to  us  that  the  '''^^ 

right  of  the  plaintiffs  to  recover  can  be  wdl  refilled  on  this       In g lis 
ground.  and  Anothefa 

The  third  objedlion  arofc  on  the  undamped  memorandum     J"  ^"^^'^'^ 
of  the  1  ith  of  June  1800,  which  was  faid  not  to  fall  within  the        L    9     J 
provifo  contained  in  the  13th  fe£lion  of  the  flat.  35  G.  3.  c.Cy 
And  this  obje£lion  was  (haped  two  ways ;  ift,  that  the  memo- 
randum was  in  reality  made  after  notice  of  the  determination  of 
the  rifle  originally  infured  ;  and»  adly,  that  it  introduces  a  new 
fubje£l  of  infurance,  or  thing  not  before  infured.     It  was  ar- 
gued that  it  w^s.  after  notice  of  the  determination  of  the  rifle 
originally  infured^  becaufe  by  the  terms  of  the  policy  the  ri(k 
infured  was  goods  (hipped  on  ho2xdJbips  ivhich  Jbould  fait  before 
thefirft  of  June  ;  and  -this  memorandum  was  not  added  till  the 
I  Ith  of  June  ;  at:  which  time  it  was  notorious  that  the  z(l  of 
June  was  pad  ;  and  that,  therefore,  the  rifle  had  determined. 
But  this  part  of  the  obje£lion  is  founded  on  a  mifapplication 
of  the  term  "  determination  of  the  rifk  infured  :**  which  means 
that  determination  of  it  which  is  occaGoned  by  the  lofs  or  £afe 
arrival  of  the  thing  infured,  or  by  the  final  end  and  concluGon 
of  the  voyage :  and  this  memorandum  is  dated  by  the  bill  of 
exceptions  to  have  been  written  on  the  policy,  (as  in  fa{l  it  mud 
have  been,}  before  the  lofs  happened.     The  fecond  way  of 
fiiaping  this  obje£lion  to  the  memorandum  was,  that  it  intro- 
duces a  new  fubje£l  of  infurance,  or  thing  not  before  infured  ; 
viz.  goods  on  board  (hips  failing  after  the  id  of  June\  the  ob- 
je£l  of  infurance  being  pointed  out  or  marked  only  by  the  time 
of  the  failing  of  the  (hips  on  board  which  the  goods  fliould  be. 
To  difpofe  of  this  part  of  the  obje£lion,  it  is  not  necefllary  to 
determine,  whether  the  introdu£lion  of  a  new  fubjefl  of  in-       [  292  3 
furance  will,  under  all  circumdances,  make  a  new  damp  ne- 
ceflary ;  inafmuch  as  we  are  of  opinion  that  in  this  cafe  no  new 
fubje£l  of  infurance  is  introduced  by  it.     The  infurance,  as  it 
originally  dood  upon  the  policy  and  the  memorandum  of  the 
5rh  of  May>^  was  on  goods  and  fpecie  on  board  of  (hip  or  (hips^ 
failing  between  the  id  of  OEloher  1799  and  the  id  of  June 

i8c0| 


1807.        j800|  &//i5f  the  property  WHICH  SHOtTLD  ft^sT  fail  to  tie  ameuHf 
'  \  2^45>ooo/.,  and  upon  the  veflels  which  Oiould  carry  the  goods: 

KeksinG-  ^hich  in  cffeft  ib  an  infurance  on  property  to  a  certain  extenti 
{Mitunjt  afcertained  by  its  priority  of  failing,  with  a  limitation  as  to  the 
Inglis  time  of  failtngi  and  alfo  an  infurance  npon  the  veBels  carrying; 
tsA  Another^  jt.  The  eflcntial  part  of  the  dcfcription  is  the  priority  of  the 
"*  "^  *  railing,  and  the  amount  of  the  property:  for  after  property  to 
that  extent  had  once  failed,  the  policy  could  ndt  attach  upon 
any  further  property  exceeding  that  fiim  c  and  if  proper-ty  to  a^ 
lefs  extent  had  (ailed,  a  return  of  premium  in  proportion  to  the 
property  failing  Ihort  of  the  fuih  infured  would  of  courfe  have 
been  demandable  by  the  aiTured^  The  property,  which  It  was 
the  obje£i  of  the  policy  to  cover,  was  as  xtiuch  afcertained  by 
rts  'ooyage^  and  by  its  being  that  vjhkh  Jhould  frft  failp  as  if 
&  had  been  defcribed  by  any  other  circunodance  or  matk| 
by  which  it  might  have  been  .diftinguiflled  from  any  Other 
thing  :  and  il  was  as  much  the  fame  thing  as  if  it  Itad  been  a 
fpecific  chattel,  capable  of  appropriate  defcrlption  by  its  weight, 
meafure,  quality,  or  kind  of  package :  and  it  wouM  be  difficult  t^ 
{hew  that  an  infurance  on  a  thing,  the  identity  of  which  could  be 
foafcertained^on  (hip  or  diips,  faiOng  between  the  tft  of  Oitiiet 
and  the  1  ft  of  June^  was  not  an  infurance  6n  the  fame  thing,  if 
r  203  1  ^^^  underwriters  (hould  agree  by  a  memorandum  to  continue 
infurers  on  it,  if  it  (hould  fail  in  any  veflel  or  veflels  between 
the  I  ft  of  Offober  and  the  tft  of  Augujl.  The  time  of  failing 
would  indeed  be  extended  by  fuch  agreemetlt,  but  x\it  obje£l 
of  the  infurance  wo\ild  continue  the  fame.  So  in  this  cafe, 
tinlefs  the  quantity  of  property,  which  to  the  amount  of  4  j,ooo/. 
would  firft  fail  from  the  Hdvannah  Co  Sflhama,  and  the  veflels 
carrying  the  fame  between  the  tft  of  OS^A^and  the  ift  of  June, 
could  be  different  fit>m  that,  which  might  (irft  fail  on  the  fame 
voyage  between  the  tft  ofOBder  and  the  tii  of  Augufl,  no  new 
fubje£l  of  infurance  it  introduced.  If  the  enlarged  time  of  fail- 
ing could  make  property,  which  might  fail,  after  property  to 
the  amount  of  45,000/.  had  failed,  the  ohjcQ.  of  the  infurance  $ 
that  18,  if  it  could  make  the  firft  laft,  and  the  laft  firft,  a  new 
fubjeA  of  infurance  would  be  introduced ;  but  if  it  cannot,  an 
cxtenfion  of  the  time  will  not  operate  to  make  the  policy  cover 
a  different  thing  from  that  which  it  origmally  embraceck    For 

if 
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it  before  the  ift  of  Jufte  property  to  the  fpecified  amount  had        1B07. 
failedi  the  extcnfion  of  the  time  could  have  added  nothing  to       — — 
that  which  the  policy  would  have  covered  as  it. originally  ftood.    K^nsing- 
Aird  if  property  to  that  amount  had  not  failed  before  the  id  of         ^^-^n 
june^  the  extenfion  of  time  could  only  cover  with  the  protcftion       Inclis 
of  the  policy  fo  much  of  the  original  fubjeO:  of  infUrancc  which  ^"4  ^"^^^^^S 
had  not  failed  before  the  iftof^a^^;  viz.   fo  much  ot  the      ^"  Error. 
45>ooo/.  which  fliould  firft  fail,  but  had  not  failed  before  that 
day.     And  as  the  priority  of  tailing  will  afcertain  the  identity 
of  the  property,  it  will  equally  afcertaiii  the  identity  of  the  vef- 
fels.     For  thefe  reafone  we  think  there  is  no  weiirht  in  the  third 
objedion  j  and  that  therefore  there  muft  be  judgment  for  the       [  2c;4  ] 
defendants  in  error^  the  plaintiffs  below^ 
^     The  like  judgment  was  given  in  other  cafes  on  fimilar  poli- 
cies,  fome  on  (hips  alone,  others  on  goods  alone. 


£dMONSON    againfl  £dM0NS0>*.  7hurf<la^^ 

Feb,  I2tli, 

TTPON  a  queftion  of  cods,  in  this  cafe,   wfilch  was  argued  If  \n  an  ac* 
in  laft  Trinify  term  by  LiitUdale  againft  the  rule  for  taxing  tioaon  the 
the  plaintiff  his  full  cods :  and  by  Tates  tn  fupptjrt  of  it ;  Pf"^  ^"^"^  ^^ 

Lord  Ellekborough  C.  J.  now  delivered  the  judgment  of  "o  thlphfn* 
the  Court.  tiff's  right 

This  was  an  aaion  upon  the  cafe  for  an  injury  done  to  the  ^  'd""^Wn'* 
plaintiff's  right  of  common,   by  digging  turves  on  the  ground  turves^riiere, 
where  he  was  entitled  to  common.     At  the  trial  at  Carlijle  be-  ^*^^  J^^ge 
fore  Mr.  Baron  ^lUton^  there  was   no  queftion  refpeding  the  thrftat'*"-^^'^ 
right  of  common  5  and  the  jury  found  a  verdia  for  the  plain-  43  £/k  r.  6. 
tiff,  with  a  penny  damages  :  and  the  judge  has  certified  under  Z-^'  ^^^'  ^]^^ 

the  ftat.  43  EVi'z.  r.  6.  /  i.  that  the  damages  to  be  recovered  in  ^^1"'^"  ^^ 
J-     L     A*       j-j  ^  v.vwir^itu  m  not  amount 

luch  action  did  not  amount  to  40J.     A  motion  has  been  made  to  40/.,  the 

to  this  Court,  that  the  Matter  may  be  dircded  to  tax  cofts  for  P^a*"'"^  ^^U 

have  no  more 

xhttntef^JI  or  tlth  of  the  land  eioc%  not  ncaU'arUy  come  I'n  qnettion  I'n  fuch' aafon, 
and  did  uot  m  fad  m  this  cafe,  where  ikai^tion  was  brought  a^a  in  ft  another  com- 
TOoner  for  a  meic  wrongful  a^. 

Vol.  vni.  O   _  th. 
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1807.       ^bc  plaintlfF,  notwithftanding  the  Judge's  certificate;  OQthft 

■■       ground  that  the  cafe  was  not  within  the  ftatute  ;  the  affhn  being 

Edmonson    (as  was  faid)  for  a  title  or  intereft  in  lands:  the plaintififs  aaion 

Edmo^on.  ^^^*"g  o"  ^*8  right  of  common  in  the  }and  where  the*  injury  is 
complained  of,  which  is  a  charge  on  the  land.  The  words  of 
£  295  ]  the  ftat.  43  Eliz.  c,  b.f,  2.  are  thefe :  «  II  upon  any  aQion  per* 
<<  fohal  to  be  brought  in  any  of  her  majefty's  courts  at  Weft^r 
^^  minfler^  not  being  for  any  tftfe  qr  inter efi  (^  lands ^  nor  concerning 
^<  the  freehold  or  inheritance  of  any  landsi  not  for  any  battery, 
^  it  (hall  appear  to  the  Judges  of  the  fame  court,  and  be  fo  fig* 
g*  nified  or  fet  dQwn  by  the  juftices  before  whom  the  fame  (hall 
c<  be  tried,  that  the  debt  or  damages  to  be  recovered  herein  m 
<*  the  fanve  court  (hall  not  amount  to  401.  or  above ;  that  in 
*<  every  fuch  cafe  the  Court  (ball  not  award  to  the  plaintiff  any 
<*  more  cods  than  the  dtbt  fo  recovered  frail  amount  unto,  but 
<<  lefs  at  their  difcretion,"  The  (ingle  queftion  is.  Whether 
this  aflion  be  for  any  title  or  intereft  of  lands  }  And  we  think 
it  is  not.  An  a^ion  qn  the  cafe  for  a  difturbance  of  or  injury 
to  the  plaintiff's  right  pf  common  is  not  necejfarily  an  a£lion  for 
any  title  or  intereft  of  lands :  it  may  be  brought  in  ordei  to 
affert  fuch  title^  or  a  right  to  fuch  intereft;  or  it  may  be  brougbt 
againft  a  mere  wrong  doer,  where  the  plaintiff's  title  to  com- 
mon is  not  difputed ;  or  againft  another  commoner,  where  there 
is  no  queftion  on  the  right  of  either  party  \  and  fuch  was  the 
prefent  cafe,  as  reported  to  us  by  the  Judge  who  tried  the  caufe* 
The  words  of  (his  ftatute  differ  from  the  ftat*  22  &  23  Car.  2., 
which  requires  a  Judge's  certificate  to  entitle  the  plaintiff  to 
coftsi  where  the  damages  are  under  40/.,  that  the  freehold  or 
title  of  the  land  was  chiefly  in  queftion,  or  that  an  affault  and 
battery  were  proved,  in  all  aflions  of  affault^  trefpafs,  and  other 
perfonal  a£tions  ;  which  z€t  has  been  conftrued  to  ei^tead  only 
to  a£lions  of  trefspafs  quare  claufum  fregit,  where  the  freehold 
or  title  of  land  may  come  in  queftion,  and  to  affault  and  battery; 
leaving  all  other  perfonal  adions  to  the  ftat.  43  Eliz.  And  in 
(?S^  ]  the  cafe  of  Styleman  v.  Patrick,  2  Mod.  141.  (a)  as  far  as  it  is 
an  authority  to  be  relied  on,  the  Court  appears  to  have  held  an 
^dlion  of  this  defcription  to  have  been  one  in  which  a  Judgo 

{a)  Freem,  214,  S.  Ci 
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might  have  certified  under  the  43  Eliz»f  and  thereby  deprived        1807* 
ihe  plaintiflF  of  his  cofts,  where  the  damages  recovered  were       > 
under  40/.,  and  the  aAion  appeared  frivolous  to  the  Judge.   Edmonsojt 
We  therefore  think  that  in  the  prefent  cafe  the  rule  obtained    Edmo«iok» 
for  directing  the  Mailer  to  tax  the  plaintiff  his  cofts  muft  be  dif* 
charged. 

Rule  difcharged. 

% 

JU  this  Term  Charles  Thomsoni  Anthokt  H  art,  Hbnrt 
Martik*  and  John  Leach,  Efqutres,  were  appointed  Hit 
Majefty's  Counfel  learned  in  the  Law* 


RMD  of  HILARY  TERH« 


\ 


CASES 


ARGUED  AND  DETERMINED  1807, 


IM    THB 


Court  of  KING'S   BENCH, 


IM 


Eafler  Term, 

In  the  Forty-feventh  Year  of  the  Reign  of  George  IIL 


IN  and  about  this  Tertn  feveral  alterations  took  place  on  the 
^  Bench  and  at  the  Bar. 
Lord  ErsKine  refigned  the  Great  Seal,  which  was  delivered 

for  the  Cecond  time  to  Lord  Eldon. 
Sir  VicARy  GiBBS  fucccedcd  Sir  Arthtjk  Piggott  as  Attor-  * 

ney-General ;  and  Tho.  Plomer  Efq.  was  appointed  Soli- 

citor^General  in  the  place  of  Sir  Samuel  Romilly,  ^nd  was 

knighted. 
EoWAhD  Morris  Efq.  wa«  made  a  Mafter  in  Chancery,  in  the 

room  of  Sir  W.  W.  Pepys,  Bart,  who  rcfigned. 
The  Honourable  Spencer  Perceval,  w*Ho  had  filled  the  office 

of  His  Majefty's  Attorney-General,  was  appointed  Chancel-   ■ 

lor  of  the  Exchequer,  arid  "CHancellor  of  the  Duchy  of  Lan- 

Mr.  Baron  Sutton  w^s-'-ippoItited  Lord-  High  Chancellor  of      ^  298  ] 
Jrrlandj  and  $Jfe§  tifesleA  a  Pitt  oF  the  United  ^Kingdom,  by  . 
tlieftUe  and  title  6f  LbtdMANNEfti  of  Fo/bnj  lil  the  county   - 


of  Xiiftcoln,  ** 


'«. 


( 


And  GfiORCR  Wddl)'fcfq.  fuccfceded  Lord  Mannei^s  as  a  Ba- 
ron  of  the  Exchequer,  and  -was  thereupon  called  Serjean/, 
and  gave  rings  #ith  this  motto:  **  Moribus  omes,  legt- 
•«  t>a$  eiftendes  ;*'  and  in  Trinitj  Term  following  he  was 
knighted. 

VoL.Vm.  R 
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1807. 


UednefJay,     Keene,  on  the  Dcmlfe  of  Lord  BVron,  a?ainji  De ar- 
^  DON  and  Others* 

The  Same  againfi  Stott  and  Others. 

The  Same  againft  Lomax  and  Others. 

TlioDgK  the    '^PHE  leiTor  of  the  plaintiff  having  obtained  yerdifls  and  en« 
ftai    iC)&  tcrcd  up  judgments  in  thefc  eje£iments,  the  defendants 

provides  t'hit  ^'^^"g^^  "^T^x^  of  error ;  and  upon  the  rules  for  the  allowance, 
no  execution  Marrjat  adverted  to  the  words  of  the  Ikt.  16&  17  Car.  2* 
in  ejedlmcnc  c.  B.  /  3.  ena£ling«  **  that  in  writs  of  error  brought  upon  any 
1  f  th  ^'  ••  judgment  after  vcrdid  in  any  a£Uon  of  c jeQionc  firmae,  no 
f/aittijfittihc  *'  execution  (hall  be  flayed  unlefs  the  plaintiff  or  plaintiffs  in 
writ  of  error  •«  fuch  writ  of  eTrOvJball  be  bound  unto  the  plaintiff  in  fuch  ac- 
ford^S"^  "  '*^°  ®^  ejcSione  firm*  in  fuch  reafonable  fum  as  the  Court 
in  cafe  judg-  **  ^®  which  fuch  writ  of  error  fliall  be  dkeAed  fliall  diitik  fit/ 
mcnt  be  af-  &c*  conditioned,  if  the  judgment  be  affirmed,  &c.  to.pty  cofts, 
firmed,  &c.  ^c. :  and  then  objeQed  that  Dear  Jon  and  Stotl^  who  were  plain* 
ableconftruc'  ^^^^  ^°  *"°'  rcfpcftively  in  two  of  the  cafes>  had  not  joined,  nor 
tion  It  i$  fuf-  were  prefent  in  court  and  prepared  to  join,  in  the  rropgnisanccs, 
£cient  tf  be  but  only  two  fureties  in  each  ^  *  which  did  not  fatisfy  the  ftatnte, 
procure  pro-  ^jjj^j^  acquires  the  plaintifft  thqnfclvcs  to  enter  into  the  obli- 

coter  into  the  gation.     But 

recognizance       The  Ccurt,  after  fome  conCderation,  agreed  that,  thpugh  the 

hJf*   '      K#  ^°^^*  ®^  ^^^  *^  fccmcd  to  require  in  eje^mcm  a  recognizaoce 

examined  as    ^7  ^^^  plaintiff  in  error  himfelf  ;  yet  they  muf^  Rut  a  leafonaUe 

to  their  f  ffi-  con(tru£lion  upon  chem }  and  as  an  infant  plaintiff  could  not 

^i^"^*— 1^^  enter  into  fuch  recognizance,  nor, a  plainti^T who  had  become 
the  plaintiff         ,  r      \       «•       .  f         *  t  1.    ^     -ii 

in  error  him-  ^  ^^^^  covert  after  the  auion  brought ;  and  as  the  legiflature 

ftlf  cannot  could  not  bate  meant  to  exclude,  iaf  ants  and  feme  coverts  from 
^'P^F  the  benefit  of  the  ad  i  they  muft  putfufih  a  conftruAien  upon 
take  Hie^re^  ^^  *•  would  apply  to  all  plaintifi  nn  error  |  and  therefore  tbcy 
coi^nitance  in  thought  that  in  reafon  and  fubflance  the  aA  would  be  fttisficd 
double  the  by  plaintiffs  in  error  procuring  refponfibk  perfoos  to  enter  into 
improTcd        ^,j^  obligation  required.     Wood,  for  the  plaintiffi  in  eiror,  on 

rent,  and  the     ,..-7r»»«.  J 

fiogle  cof^s      ^"^^  point  referred  to  Impey  i  Fracheo^  706. 

of  the  ejed-  It  next  became  a  queltioa  in  what.  fum.  the  recognizance 
mcnt.  (liould  be  taken  \  and  upon  ir&od  referring  to  Tbo7t$asr;  G$^' 


J 
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t!th{a)At  was  agreed  that  the  furettt^  in Deardonh  cafcfliould  en-        iSoy. 
tcr  into  recognizance  for  double  the  improved  rent  and  the  fingle        — - 
amount  of  the  cofts  of  the  ejedment,  as  they  were  then  calcu-       •K.^s'T* 
kted  at ;  (for  they  had  hot  yet  been  taxed  ))  and  accordingly     Deardom 
JDeardon's  fureties  and  Stott^s  furcties  juftificd  now  in  court,    and  Oihern. 
But  the  Court  would  not  permit  Lomax^  the  plaintifFin  error  in 
one  of  the  ejectments,  who  was  himfelf  prepared  in  court  to 
enter  into  the  recognizance,  to   be  examined  as  to  his  fuf^ 
£ciency  i  though  the  fureties  in  tlie  other  cafes  were  (o  exa- 
mined. 

(a)  4.  Burr.  2^ou 


Appleby  azain/i  DoDS.  •  Saturfay, 

TN  ailUmpfit  for  a  Teaman's  wages,  it  appeared  at  the  trial  at  Seamen  enter 
^  thclaa  fittings  at  Guildka/l,  that  the  plaintiff  fervcd  as  a  '"^^  ^''^'^les 
mariner  on  board  a  We/l  India  (hip  belonging  to  the  defcridant,  ^Yionthlv 
under  the  ufual  articles,  which  ftated  the  fiiip  to  be  ^<  boUnd   wa^ed  on 
for  the  ports  of  Madeira^  any  of  the  Wtfi  India  iflands,  and  ^d-  board  a  (hip 
maica^  and  to  return  to  London  :**  and  in  conGdcration  of  "  the  'j,       "f  "r 
monthly  or  other  wages  there  mentioned,"  thefeamen  fevera!!y  jifj/araj  any 
undertook  to  •«  perform  the  above-mentioned  voyage  t"  and  o(  the  l^tji 
the  mailer  agreed  with  and  hired  them  "  for  the  faid  voynge  /«^w  'flauds 
at  fuch  monthly  wages,  to  be  paid  purfuant  to  the  laws  of  Grc.it  'JJ^  ^^^um 
Britain:**  and  the  Teamen  bound  themfelves  to  do  their  duty,  to  London i** 
&c»  as  fcamen  «»  at  all  places  where  the  (hip  fliouid  put  in  or  ^""  ^^  " 
anchor  during  the  faid  fhip's  voyage;  and  not  to  go  out  of  the  if^f^aiJ^not 
fame  on  board  any  other  veflel,  or  be  on  ihore  on  any  pretence  demand  or  he 
whatfoever,  till  the  voyage  was  ended,  and  the  (hip  difcharged  entitled loihtW 
of  her  c^rgo,  without  leave,  ice.  and  in  default  thereof  to  be  '^J^]l'^^S^ 
liable  to  the  penalties  mentioned  in  the  ftatutes  2  G.  2.  e.  3d.  until  the  a.' 
^"4  37  Gr.  3.  r.  73.     "  And  it  was  further  agreed  that  no  fea-   rival  of  the 
man,  &c.  Jhall  demand  or  be  entitled  to  his  wages^  or  any  part       P  'Vr?T 

charge,  &c. 
meaning  £.Mi^«ii  r  hdd  that  though  the  fhip  earned  freight  upon  the  deh'vcry  of  an 
outward- bound  cargo  at  Madeira f  and  of  another  cargo  taken  in  at  Madura  and  dct 
livered  in  the  IVefi  Indies  ;  yet  that  being  loft  in  her  paflTagc  home  by  a  llorm  the 
feanien  could  not  recover  wij|;ea  pro  rati  upon  the  outward  voyage,  by  reafon  of  th: 
exprcfi  urma  of  ibc  (lipulatioft  refpeding  wages. 

R  a  tieretft 
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•1807.        thereof^  until  the  arrival  of  the /aid  (Kx^  at  the  above- mptitloned 

■  portof  difcharge,  and  her  cargo  delivered,"  &c-    It  was  proved 

A  PPL  BUY  .^hat  the  (hip  failed  frora  Graveftnd  on  the  nth  of  Fdruarj 
I  j^gDs.  1806,  with  a  full  cargo  of  goods  for  Madeira,  which  (he  deli- 
vered there  in  jfpril,  and  there  took  in  a  full  cargo  of  wine,  part 
of  which  (he  afterwards  delivered  at  Dominica;  and  from  thence 
proceeded  to  Ki//gJion  in  Jamaica,  where  (he  delivered  other 

[  301  ]  part  of  the  wine,  and  took  in  government  (lores  for  Port  An* 
fimioj  another  port  of  Jamaica,  which*  were  there  delivered ; 
and  then  proceeded  to  Martha  Bray,  in  the  f<#me  ifland^  where 
(he  arrived  on  the  28tb  of  June,  and  delivered  the  remainder 
of  the  wine  (hipped  at  Madeira  :  and  then  loaded*  with  fugars, 
&c.  for  London,  andXaiicd  on  the  27th  of  Jtily%  and  was  after- 
wards loft  at  fea  on  the  28th  of  Augnjl,  in  thccourfe  of  her 
pafTage  home.  And  thereupon  it  was  contended  on  the  part 
of  the  plaintiff,  that  the  voyage  being  by  the  terms  of  it  divided 
into  three  parts,  firft  to  Madeira,  next  to  the  IVe/l  Indies,  AfA 
then  home  -,  and  freight,  which  is  called  the  Mother  of  Wages, 
having  been  earned  in  the  two  firit  A^ges  of  the  voyage  \  he 
was  entitled  to  recover  his  wages  pro  rata  for.  fp  many  entire 
months  (the  refervation  being  monthly)  as  ba4.  elapfed  between 
the  original  inception  of  the  contract,  and  the  27th  of.  JW; 
when  the  (hip  failed  from  Martha  Bray,  her  laft  port  of  deli- 
very in  Jamaica.  And  in  aid  of  this  conftf udion  jt  was  re- 
marked, that  though  in  thq  ciaufe  re(lri£tiog  the  demand  for 
wages  *<  until  the  arrival  of  the  (liip  a(  the  above-mentioned 
port  of  difcharge,  the  word  Fort  is  there  ufed  in  tlie  (ingular 
number ;  yet  that  confidering  the  whole  lenor  of  the  agreement^ 
and  that  in  the  previous  part  of  it  tlie  (lilp  is  defcribcd  to  be 
c*  bound  for  the  ports  of  Madeira,"  &c.  (in  the  plural,)  and 
that  the  voyage  was  diviHble  into  three  ({it^inS  parts,  fo  as  for 
N  the  (hip  to  have  earned  freight  on  the  tvo  firft  part^  though 

file  were  loft  on  her  return  home  ;  the  word  port,  in  the  latter 
part,  mud  be  conftrued  reddendo  Gngula  (ingulis,  as  applica* 
ble  to  each  port  of  dlfchr.rge  in  the  courfeof  the  voyage*  Lord 
Ellinbo*ough,  however,  was  of  opinion  that  the  true  conftruc* 
lion  of  tlie  articles  founded  on  the  policy  of  the  a£l  of  the 

C  30a  3  'il  Geo.  3.  c.  73,  excluded  the  plaintiff  from  recovering  wages 
"*  pro  rata,  inafmuch  as  the  (liip  never  arrived  at  her  por/  of  dif- 
charge, which  he  confidered  to  be  London  ;  and  thereupon  noo- 
fttited  the  plaintiflT. 
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Hlg/ey  now  moTed  to  fct  afidc  the  nonfuit,  upon  the  grounds        1807. 
before  mentioned  ;  diflinguifliing  this  cafe,  where  the  fliip  was        " 
loft  in  the  lad  divifion  of  the  voyage  by  the  perils  of  the  fea,      Apple^v 
without  any  default  of  the  mariners,  from  cafes  where  a  mari-        l)o0s# 
ner  wilfully  deferts  his  (hip  in  any  ftage  of  the  voyage ;  which 
it  was  the  peculiar  objedb  of  the  ftatute  37  Geo.  2*  ^- 73-  ^^ 
prevent  in  this  trade*     And  he  referred  to  an  anonyn;ous  caic 
in  I  Ld.  Ray,  639. ;  w^ere^  in  an  adion  for  a  feaman's  wages. 
Lord  Holt  faid  that  if  the  flxip  be  loft  before  the  firji  port  of  deli 
verfy  then  the  feamen  lofe  all  their  wages :  but  if  afterioardr, 
then  they  lofe  only  thofe  from  the  lad  port  of  delivery.     But  if 
they  run  away,  although  they  have  been  at  a  port  of  delivery, 
they  lofe  all  their  wages.     This  probably  refers  to  the  fame 
cafe  reported  afterwards  (a)  as  having  been  ruled  by  him  at  the 
trial  at  Guildhall  §  which  was  the  cafe  of  a  (hip  bound  to  the 
Eajl  Indies^  and  from  thence  to  return  to  England:  which  was 
unladen  at  a  port  in  the  Eajl  Indies^  and  took  freight  to  return 
home,  and  was  captured  in  the  courfe  of  the  voyage :  where 
he  held  that  the  mariners  fhould  have  their  wages  for  the  voyage       [3^3  3 
to  the*  Eaft  Indies  and  half  the  time  they  ftaid  there  to  unload. 
But  he  relied  principally  on  Edwards  v.  Child  and  Others  and 
ike  Eaji  India  Company  (^),  where  the  captain  of  a  (hip  in  the 
Company's  fervice  took  bonds  from  the  feamen  not  to  demand 
any  wages  till  the  return  of  the  (hip  to  the  port  of  London^  nor 
to  demand  any  if  (he  were  loft  before  her  return.     The  (hipt 
after  delivering  her  outward-bound  cargo  ia  Bengal^  was  cap^ 
tured  on  her  voyage  home.     And  in  a£lion  brought  by  the 
mariners  againft  the  captain,  tried   before  Lord  Holt^  they  re- 
covered four  months'  wages  which  became  due  at  Bengal^  the 
firft  delivering  port,  not  with  (landing  the  bonds  were  given  in 

evidence.    And  the  fame  point  was  ruled  in  Buck  v.  Rawlinfon^ 
in  the  Houfc  of  Lords  (r). 

(fl)  I  Ld,  Ray,  739.  ct  vide  S.  C.  jz  ^fod  409.  ct  vide  ib.  442.; 
and  Hernaman  v,  Bawlen^  3  Burr,  1844.  in  which  latter  cafe  no  freight 
was  earned  in  the  firft  part  of  the  voyage  ;  and  Aherntthy  v.  Landale^ 
BougL  539  »  where  the  (hip  was  captured  before  her  fiift  port  of  de- 
hVcry.  And  x\de  many  other  cafes  on  this  fubjc^ft  colic Aed  in  Cutler 
V  Powell f  6  Term  Ref.  320.  and  CbanJler  v.  Grieves^  cited  in  2  H» 
Bloc,  60  6. 

\J>)  z  Fern  ftf.  (c)  1  Bro.  P.  C.  loa. 

R  3  Lord 
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Lpr4  E|«L^MQORpuGH  C.  J.  The  terms  of  the  contfaA  ia 
qucftjon  are  quite  clear  aqd  reafonable :  they  relate  to  a  voyage 

Affhb Y  put  to  jHqdeira  aqd  ^nj  of  the  H^f/I  India  iflands,  and  to  return 
ifj^i.  ^^  Z^ndon  :  and  there  is  an  ezprefs  ftipulation  *«  that  no  fcaman 
fl^all  demand  or  be  entitled  tq  his  wages,  or  an}  pari  thtrerf^ 
^Dtil  the  anrival  of  the  (hip  at  the  aboTe^mentioned  port  of  dif* 
chafge,**  &c.  which  moft  icfcr  to  London.  And  though  the 
f  eafon  of  this  ftipulation  was,  no  doubt,  to  oblige  the  mariners 
tQ  return  hoo^e  with  the  (hip,  and  not  to  defert  her  in  the  Wefl 
Jndkfi  yet  the  terms  of  it  are  general,  and  include  the  prefent 
cafe ;  and  we  cannot  fay,  againft  the  exprefs  Gontra£l  of  the 
parties,  that  the  feamen  (hall  recover  pro  ratSL,  although  the 

(  3^4  j  Q^ip  ncyer  did  reach  her  port  of  difcharge  aamed.  The  anxious 
policy  of  the  legiQature  to.  enforce  the  return  honie  of  feamen 
in  tlieir  (hips  from  the  ff^e^  Indies^  in  addition  to  the  forfeiture 
of  wages,  has  alfo  given  penalties  in  cafe  of  difobedience  to  their 
perfonal  pbligations. 

Lawrencx  J.  The  cafe  before  Losd  HoH  was  rightly  de- 
cided upon  the  general  principles  of  law,  arifing  on  the  con« 
tra£k,  whatever  counter  remedy  there  might  have  been  upon 
the  bonds.  And  the  Court  of  Chancery  afterwaTds,^in  giving 
relief  to  the  reprefentatives  of  the  captain,  againft  whom  the 
recovery  was  had  at  law,  upon  a  bill  filed  againft  the  (hip 
qwners  and  the  Company,  might  have  confidered  that  there  was 
(jpmetbing  ni^reafonable  in  the  bsgr^aun. 

^<r.  Cmam^  ]RuIe  i efttfe4, 
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Maddock  againjl  Rumball  and  Another,  ^^rifid'h 

npHE  plaintiff  declared  upon  a  bond  dated  the  19th  of  No-  The  defend* 

^    vernier  1803, .for  072/.  ox.,  conditioned  to  be  void  if  the  antbemginj 
•  ^     .  .,         At       ^  .    1    .        o       i^     ij  u       dcbtcd  to  the 

defendants  or  either  of  them,  their  heirs,  &c.  Ihould  on  or  be-  pij^jnjjff  [^ 

fore  the  19th  of  November  1804,  purchafc  and  make  good  4867.4/.  6^., 
908/.  16/.  ^d.  3  per  cent,  confolidated  Bank  Annuities,  and  for  which  he 
transfer  or  caufe  the  fame  to  be  transferred  into  the  name  of  ^^ ^  ^^^   f  ^^^ 
die  plaintiff,  his  executors,  &c.,  for  his  and  their  benefit;  and  tiffwifhingto 
alfo  if  the  defendants,  &c.  fliould  in  the  mean  time,  and  until  invcfl  the 
fuch  purchafe  and  •  transfer  of  the  fald  908/.  1 6s.  ^d.  3  per  cents,  "^^^^^^^^^ 
Bcc.  (hould  be  made  as  aforefaid,  pay,  or  caufe  to  be  paid  to  {j^^^  ^^  ^}^^ 
the  plaintiff,  his  cxecutprs,  &c.  all  fuch  fums  of  money  as   19th  o  A^^- 
ivould  have  become  due  and  payable  to  the  plaintiff,  &c.  in  ^emin-  no^, 
refpeft   of  the  dividends,  intereft,   and  produce   of  the  faid  fam^"yj^Q^,id 
908/.  1 6/.  ^d.  3  per  cents,  &c.,  in  cafe  the  faid  go8/.  16/.  'jd.  have  purchaf. 
3  per  cents  had  been  on  the  day  of  the  date  of  the  faid  writing  ^^  9^^'  ^^f- 
obligatory  (landing  in  the  name  of  the  faid  plaintiff^  and  had  ^  *  p  P^   *.  ''^ 
continued  to  (land  in  his  name  until  the  faid   19th  of  November  of  forbearing 
1804,  at  fuch  times  as  fuch  intereft  and  dividends  would  in  that  his  a£lion  and 
cafe  have  become  due  and  payable  at  the  Bank  of  England^  demand  till 

.,  .      .      r»-  1  t  .     f  -r^  .     tJlCIOthA'ff* 

without  any  dedudtion  or  abatement  thereout :  and  then  aiDgned  ^^^^Arr  1^-04 
for  breach  that  the  defendants  did  not,  dn  or  before  the  19th  of  takes  bond 
November  1804,  purchafe  or  make  good  the  fum  of  908/.  i<5x.  7^/.  J^JT  ^^^  *^^* 
3  per  cents,  &c.  or  transfer  the  fame  into  the  plaintiff's  name,  dftiontd  for  * 
&c. :  and  fo  negatived  performance  of  the  terms  of  the  con-  the  transfer 
dition,  bv  him  to  th« 

The  plea  craved  oyer  of  the  bond  and  of  the  condition  j  Jhat"dav°of 
which  latter  ftated  in  fubftance,  that  whereas  the  defendant  908/  16/.  7 A 
Rumball  had  given  his  bond,  dated    loth  ^pril  1797,  to  the  ftock,  with 
plaintiff,  in  the  penal  fum  of  942/.  6/.  8i.  conditioned  to  pay  »"cb  intereft 
471/.  3/.  4rf.  within  five  years  from  the  25th  of  March  1797,  would  have 
with  intereft  at  5  per  cent,  payable  quarterly,  the  flrft  payment  produced,  as 
to  be  made  on  the  24th  of  June  enfuirtg  5  and  that  the  princi-  ^"^^  ftock,ia 
pal  money  was  ftill  owing,  together  with  15/.  ix.  arf.  for  intc-  limc^-^^hcld 
refty  making  together  486A  4/.  6d.    And  whereas  the  plaintiff,  that  this  was 

neither  ufurj« 
pm^r  nor  within  the  prohibition  pf  the  (Ipck-jobbing  ad, 7  Geo,  2.  <:  8. 
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I S07.  having  brought  his  a£iion  for  the  debt  againft  RumhaUj  wiflicd  to 

_-  inveft  the  fame  in  the  pnrchafe  of  3  per  cent,  ftock;  and  Rum* 

Maddock  ball^  being  then  unable  to  pay  the  fanae,  had,  in  order  to  induce 

agatnft  ^j^^  plaintiff  to  forbear  in  his  demand  and  aAion,  agreed  *  at  the 

KUMBALL  ^  , 

a>  d  Another.  ^"^  ^^  ^  ^  months  to  difcharge  the  fame  bj  transferring  fo  much 
*L  30^  3      ftock  in  the  3  per  cent.  confoIs»  in  the  name  of  the  plaintiff, 
his  executors,  &c.,  as  486A  4/.  6d*  would  at  the  then  prefcnt 
day's  price  of  ftock  purchafe ;  and  in  the  mean  dme  pay  the 
plaintiflf,  &c.  the  intereft  and  dividends  which  would  hare  be- 
come due  and  payable  at  the  Bank  of  England^  upon  fuch 
ftocky  in  cafe  the  fame  had  been  at  that  time  ftanding  in  the 
plaintiff's  name»  and  had  continued  to  ftand  in  his  name  until 
the  expiration  of  the  faid  12  months  :  and  for  further  fecnrity 
for  transferring  fuch  ftock,  and  paying  fuch  intereft  and  divi- 
dends in  the  mean  time,  had  prevailed  on  the  defendant  Ag^ 
drrwi  to  join  him  in  the  bond :  and  in  confeouence  of  fuch 
joint  fecurity  the  plaintiff  had  confented  to  ftay  proceedings  in 
the  af^ion,  and  to  forbear  to  recover  payment  of  hb  principal 
and  intereft  againlt  Rumball^  and  to  accept  fuch  ftock,  and 
fuch  intereft  and  dividends  in  the  mean  time,  in  lieu  of  and  in 
fatisfd£lion  for  his  faid  principal  money,  and  intereft  [due  and 
to  grow  thereon.     And  whereas  the  average  price  of  ftock  in 
the  3  per  cent,  confols,  at  the  then  prefent  day,  was  53/.  tor. 
for  loc/.  ftock,  therefore  the  faid  fum  of  486^  4/.  64.  would 
according  to  that  rate  purchafe  908/.  16/.  7^.  3  per  cent,  confok. 
The  condition  was,  &c.  (as  before  fet  forth  in  the  declaration.) 
And  then  the  defendants  pleaded,  ift,  non  eft  factum.     2dly, 
that  the  writing  obligatory  was  fo  made,  with  fuch  condition, 
upon  a  corrupt  contra£l  for  fecuring  the  payment,  by  the  means 
and  in  the  manner  in  the  faid  condition  mentioned,  of  the  faid 
486/.  4r,  6d,  then  due  and  owing  from  the  defendant  Rumball 
to  the  pliinttfF,  as  in  the  condition  mentioned;  whereby  there 
C3"73      wascorrup'Iy  rrfervcJ  above  the  rate  of  5  per  cent,  intereft, 
&c.  contrary  to  the  ftatute,  &c.     There  were  other  like  pleas 
affigning  the  ufury  in  a  different  form,  but  with  reference  to  the 
fame  fa£ts.     The  replication  denied  the  ufury  as  alleged  in  the 
feveral  fpecial  pleas. 

At  the  trial  before  Lord  ElUnborougb  C.  J.  at  the  laft  fittings 
at  Guildhall^  the  fads  were  proved  as  ftated  in  the  condition  \ 
and  his  Iprdfliip  haying  left  i^  to  the  jury  to  fay  whether  this 

WCIC 
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were  a  fair  tranfa£(ion  or  a  mere  colour  for  ufury,  they  found        1807* 
for  the  plaintifF.    On  which 


%9W 


Jjanva  now  moved  either  for  a  new  trial,  or  in  arreft  of     Mapuock 
judgment }  contending  that  the  con(i deration  of  the  bond  as     ^i^V 
fet  forth  in  the  condition  was  ufurious  upon  the  face  of  it,  ^ad  Anothf^ 
however  fairly  intended  by  the  parties ;  as  it  was  evident  that 
more  than  5  percent,  intereft  was  received  by  the  plaintiff  for 
the  loan  of  the  486/.  4x.  6d*  during  the  twelvemonthi  upon  the 
then  price  of  the  flocks. 

But  all  the  Court  agreed  that,  this  was  not  ufury  \  as  the 
amount  of  the  fum  to  be  paid  by  the  defendant  depended  upon 
^  contingency :  and  it  the  (locks  had  fallen  in  the  mean  time  to 
50/.  the  plaintiff  would  have  received  lefs  than  his  principal 
and  legal  intereft  would  have  amounted  to.  That  this  was  no 
more  ufury,  than  an  agreement  to  replace  ftock  lent ;  which  * 

though  once  contended  to  be  ufury,  if  more  than  the  principal 
and  legal  intereft  were  thereby  obtained,  had  been  long  fettled 
to  be  legal.  If  indeed  this  had  been  a  mere  colour  for  ufury» 
it  would  not  have  availed  ;  but  that  was  negatived  by  the  jury, 
and  nothing  appeared  to  impeach  the  falrnefs  of  the  tranf* 
a£^ion. 

Lanves  then  contended  that  this  was  a  tranfafiion  within  the  C  5^^  ] 
prohibition  of  the  ftock-jobbing  a£l,  7  Geo  2.  c,  8.  on  which  the 
judgment  ought  to  be  arrefted :  for  the  plaintiff  was  not  before 
poffefled  of  any  ftock,  which  could  be  the  fubje£l  matter  of  a 
loan  %  but  it  was  an  agreement  for  the  future  transfer  of  ftock 
in  payment  of  an  antecedent  money  engagement ;  which  differs 
this  from  the  cafe  of  Saunders  v,  Keniijb  (a},  where  there  was 
a  loan  of  the  ftock  itfclf,  which  it  was  optional  in  the  borrower 
\o  fell  out  or  not^  and  which  might  therefore  have  been  returned 
}n  fpecie  to  the  lender. 

Per  Curiam,  This  was  in  effe£t  a  loan  of  ftock.  The  plain- 
^iff  would  have  purchafcd  ftock  at  the  price  it  ftood  at  on  the 
19th  of  November  1 803,  if  he  had  received  his  debt  then  ;  but 
he  was  content  to  take  his  debt  in  ftock,  to  the  fame  amount  at 
a  future  day  :  that  is  the  cafe  with  every  contra  ft  for  the  re- 
placing of  ftock.  The  intention  of  the  parties  to  a  loan  of  ftock 
is  that  it  fliould  be  fold,  and  the  fame  quantity  of  (lock  re-pur^ 
chafed  at  a  future  period  by  the  borrower. 

Rule  refttfed^ 

(4)  8  Term  Rep*  162.  Vide  alfo  Sbefjjcrd  v.  Jobf^on^  2  Efifl^  21 1^ 
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1807. 


Saiur/iay,  WiNTER  again  Jf  BrOCKWELL. 

^pril  1 8  th. 

A  parol  li*      T^HIS  was  an  a£Hon  on  the  cafe  for  a  nufance,  wherein  the 

cence  to  put  plaintiflF  complained,   that  being  lawfully  poflefled  of  a 

*  *^!|^  j^  dwelling  houfe  with  the  appurtenances  *  in  Long  Acre^  &c 
fendant's  '  {JV'^fiminJler ^  into  which  the  light  and  air  entered  bj  means  of 
trea,  (which  a  window  from  a  certain  open  area  between  the  faid  window  and 
impeded  the  ^n  adjoining  houfe ;  by  means  of  which  open  areaalfo  noifome 
from  comSIe  ^^^'^  which  came  from  the  adjoining  houfe  evaporated ,  with^ 
to  the  plain-  out  occaGoning  any  nufance  to  the  occupier  of  the  plaintiff '$ 
tiff's  dwell-  houfe  \  the  defendant  wrongfully  placed  a  (ky-light  over  the 
'h  h  ^^^^  above  the  plaintiff's  window,  by  m€;ans  0/  which  the  light 
window^)  *^^  ^  "^vct  prevented  from  entering  the  plaintiff's  window 
cannot  be  re-  into  his  houfe,  and  noifome  fmells  ariGng  from  the  adjoining 
called  at  plea-  houfe  were  prevented  from  evaporating,  and  entered  the  plain^ 
ha7b«nVxe.  ^'^*  dweUing-houfe,  &c.  Plea  the  general  iffuc.  At  the 
cuted  at  the  trial  before  Lord  Ellenborough  C.  J.  at  the  laft  fittings  at  Wefi'^ 
defendant's  minfter^  the  defence  fet  up  was  that  the  area  which  belonged  to 
Ica^not  with.  ^'^  defendant's  houfe  had  been  inclofed  and  covered  by  a  fky- 
out  tendering  ligbt  in  the  manner  ftated,  with  the  ezprefs  confent  and  approi* 
the  expences  bation  of  the  plaintiff,  obtained  before  the  inclofure  was'madeji 
he  had  been  ^j^^  ^^{q  gave  leaveXo  have  part  of  the  frame-work  nailed  agai^ft 
therefore  no  ^^  ^^^'  But  fome  time  after  it  was  finifbed  the  plaintiff  ob- 
a6lton  lies  as  jeded  to  it,  and  gave  notice  to  have  it  removed.  But  his  Iord« 
for  a  private  jj^jp  ^^ j  ^f  opinion,  that  the  licence  given  by  the  phmtiff  ta 
ftopping  the  ^^^  ^^  Ay Jjg^t,  having  been  aSed  upon  by  the  defendant^ 
light  and  air,  and  the  expence  incurred,  could  not  be  recalled,  and  the  de- 
&c.,and  com-  fcndant  made  a  wrong-doer ;  at  Ifcaft  not  without  putting  him. 
"ftenchTrom  ^°  ^^  ^^^^  lituation  as  before,  by  o6Sering  to  pay  all  the  cx- 
the  defend-  pences  which  had  been  incurred  in  confequence  of  it :  and  on* 
^nt's  premifes  derthis  dire£lion  the  defendant  obtained  a  verdia. 

7ff^»s  holffc '        t^^Ayi  ('»"  *I^c  abfence  of  the  AUarney^General^)  now  moved 

by  means  of    ^^^  ^  ^^^  ^^^^  *  ^^^  ^^^^  ftating  the  point  (a), 

fuch  flcy- 

|tght.  (tf)  A  doubt  was  alfo  fuggeftcd,  which  was  dated  and  over-ruled 

*  C  3^9  ]  at  the  trial,  whether  a  parol  licence,  as  this  Mias,  was  good  by  the  fta- 
t  L  3  ^^  3       tute  of  frauds,  as  relating  to  an  iotereft  UK  l|pd.     Se^  Wood  v.  Lal^^ 

Sfjfcr^i  Rip,  %•  and  Croj^j  v.  IVadfwortb^  ^E^t  ^s* 
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Lord  Ellenborough  C»  J.  faid,  that  the  Attorney-General,        itoj. 
who  led  the  caufe  at  the  trialf  had  himfelf  mentioned  this  cafe  ■  > 

at  the  beginning  of  the  term,  in  the  argument  of  the  cafe  of     Wiiit«e 
the  quarriers  in  theifle  of  Purhechs  certainly  without  intimat-  ^  ^"^^  £.»  ' 
IPg  any  difapprobation  of  the  opinion  which  had  been  delivered 
at  the  trial,  but  infifting  upon  it  in  fupport  6f  his  argument. 
Hift  lordihip  added  that  the  point  was' new  to  him  when  it  oc« 
(curred  at  the  trial  \  but  he  then  thought  it  very  unreafonable^ 
that  after  a  party  had  been  led  to  incur  expence  in  confequenco 
pf  having  obtained  a  licence  from  another  to  do  an  adj  and 
that  the  licence  had  been  aAed  upon,  that  other  (hould  be  per^ 
nitted  to  recall  his  licence  and  treat  the  fird  as  a  trefpafler  for 
having  done  that^ery  a£l.    That  he  had  afterwards  looked  into 
the  books  upon  this  point,  and  found  himfelf  juftified  by  ther 
^fc  of  IVib  V,  Paternofier^  (beft  reported  in  Palmer  71,  but  re- 
ported alfo  in  other  books  (0),  where  Haughttm  J.  lays  down 
the  rule,  that4i  licence  executed  is  not  countermandable ;  but 
finly  when  it  is  executory.  And  here  the  licence  was  executed* 
WigU'f  thereupon  waved  bis  motion^ 

(a)  Pifh.  151.    %  ReU.  Rep,  143.  I j^ 


Boot  againji  Wilsok  and  Another*  jp^tli. 

npHE  plaintiff  declared  in  affumpfit;  for  that  whereas  on  the  AfTumpfitlies 
26th  of  November  igoi,  in  confideration  that  the  defend-  againftalef- 

ants  had  become  and  were  tenants  to  the  plaintiff  of  a  cenain    "  ^^^^  ^^^^ 

*  to  year  upon 

mefluage  in  Piccadillj,  under  a  yearly  rent  of  160/.,  the  defend*  his  agreement, 
ants  promifed  the  plaintiff  that  they  would  during  the  continU'*  to  pay  rent 
ance  of  the  faid  tenancy  pay  the  faid  yearly  rent,    ^nd  then  he  ^"""R  ^hc 
^verred,  that  the  defendants  were  and  continued  tenants  aa>  wlthftandinir' 
aforefaid,  &c.  from  the  time  of  making  the  faid  promife  hither-i  his  bankrupt* 
to ;  but  that  the  defendants  did  not  during  the  continuance  of  ^f»  •"**  5***  - 
the  faid  tenancy  pay  the  plaintiff  the  faid  yearly  ^cnt  j  but  on  hU^affilri^s 
the  29th  of  September  1803,  during  the  continuance  of  the  te-  during  part 

of  the  time 
for  wUeh  the  rent  accrued;  which  were  pleaded  in  bar.    .  <^.  whether  a  fpedal 
plet  in  barftatiog  no  fads  but  what  might  have  been  proved  under  the  general 
iffue,  but  leaving  other  fa^s  unaafwcrcd  which  thc^ncnu  plea  wo»^14  have  put  ia 
ifiue,  be  good. 
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i8c^.        naitcf,  80/.  of  the  rent  for  half  a  year  preceding  was  in  arrcar 

'  and  unpaid  ;  contrarry  to  their  faid  promifc,  &c.     The  fccon^ 

'  ^        was  i  general  count  for  ufe  and  occupation  of  the  meffuagc  by 

Wii»«oir      ^^  defendants,  at  their  requcft,  and  by  the   fufferancc  and 

and  Another,  {lertniffion  of  the  plaintifF,  in  confideration  of  whicli  they  pro- 

xnifed,  &c.    The  third  count  was  for  ufe  and  occupation  upon 
a  quantum  meruit.     Pleas,  ift,  Non  afiumpfcrunt.     2dly,  A 
general  plea  of  bankruptcy  of  the  defendants.    3dly,  A  fpecial 
plea  of  bankruptcy.    That  while  the  defendants  continued  fuch 
tenants  of  the  faid  mefluage,  &c.  and  before  the  fuing  out  of 
the  writ  of  the  plaintiff,  viz.  on  the  ift  of  January  1803,  and 
from  thence  until  the  fuing  out  of  the  coimniffion  of  bankruptcy 
afterwards  againft  the  defendants,  t^ey  were  traders  within  the 
meaning  of  the  feveral  ftatutes,  &c. :  and  fo  it  went  on  to  (late 
the  petitioning  creditor's  debt }  the  a£l  of  bankruptcy  on  the 
2d  of  April  1 803  \  the  petition  for  and  ifluing  of  the  commif^ 
(ion  on  the  5th  of  Maj^  before  the  faid  rent  or  money  or  any 
C  312  3      part  thereof  became  due,  on  which  the  defendants  were  de-' 
clared  bankrupts  on  the  6th ;  the  commidioners'  aflignmenc  to 
y.  S.  and  G.  5.  the  alEgnees  of  the  bankrupts  on  the  2  ift  of 
Maj^  amongd  other  things,  of  all  the  term,  eftate,  and  in* 
tereft  of  the  defendants  in  the  faid  meifuage,  to  hold  to  the 
faid  afEgnees  from  thenceforth  for  the  re(idue  of  the  term  then 
to  come  and  unexpired  of  the  defendants   in  the   premifes; 
by  virtue  of  ^^lich  a{&gnment  all  the  term,  eftat^,  intcreft, 
and  term  of  years  then  to  come  and  unexpired,  property^  claim, 
and  demand,  of  the  defendants  of  and  in  the  faid  premifes,  be» 
eame  and  were  vcftcd  in  J,  S,  and  G.  S.  as  fuch  afBgnees,  (the 
faid  commiflion  ilill  remaining  in  full  force.)     And   the  faid 
y.  S.  and  G.  S.  as  fuch  allignees  On  the  day  and  year  laft  afore- 
fald  became  and  were,  and  from  thence  until  the  faid  rent  or 
money  in  the  declaration  mentioned  became  due  and  owing  to 
the  plaintiff,  continued  to  be  poiTcfTed  of  and  ufed  and  occu* 
pied  the  faid  premifes,  &c.    The  replication  joined  iflue  on  the 
two  firfl.  pleas,  and  demurred  to  the  third  \  afligning  for  fpecial 
caufes,  that  it  appears  by  the  declaration  that  the  tenancy  iu 
the  firft  count  mentioned  continued  until  the  rent  claimed  be- 
came  due ;  and  in  the  feeond  and  thiid  counts,  that  the  defend*  . 
ants  are  charged  in  refpeQ  of  their  occupations  of  the  faid  te- 
nements }  the  continuance  of  which  tenancy  and  occupation  are 
j^oi  denied  in  the  laft  plea :  and  alfo  for  that  the  laft  plea  s^mounts 

only 
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only  to  the  general  iflfue :  and  that  it  is  not  alleged  in  that  plea      •  1807. 
that  J.  S.  and  G,  S,  (the  affignccs)  ever  entered  into  the  faid         ■■      • 
tenements  by  virtue  ol  the  fuppofed  affignment  •,  ♦nor  is  the  te-        Boot 

•  nandy  of  the  defendants  thereby  denied.    The  defendant  joined     wf  lsom 
in  denaunr er.  and  Another. 

Wigley^  in  fupport  of  the  demurrer.    The  declaration  ftat^s     *C  3^3  2 

cthe  tenancy  and  occupation  of  the  defendants  to  the  time  of 
bringing  the  aflion  :  the  fpecial  plea  does  not  deny  that  they 
continued  in  pofTeilion  to  that  time,  but  only  dates  that  their 

untereft  in  the  term  was  afiigned  over  to  the  aflSgnees ;  ivhich 
will  not  take  away  their  liability  in  refpe£b  of  their  pofleflion  as 
tenants  \  efpecially  as  part  of  the  rent  accrued  before  the  5th 

^of  May^  .when  the  commiiBon  iiTued.  And  though  the  plea 
ilates  an  occupation  of  the  premifes  by  the  afGgnees  fi^om  the 
2 1  ft  of  May  i  yet  that  is  not  inconCftent  with  the  decoration : 

rfor  there  may  have  been  a  joint  occupation  by  them  and  the 

•  defendants*  •  At  any  rate,-  however^  the  plea  is  bad :  for  either 
it  is  no  anfwer  in  point  of  law  to  the  a^ion ;  or -if  it  amount: 
to  any  thing,  it  is  a  denial  that  the  defendants  were  tenants  or 
occupiers  of  the  premifes  5  and  therefore  amounting  only  to  the  : 

•gcncraliflue,  is  bad  on  demurrer  (a).  ' 

Lord  Ejllenborough  C.  J.  then  called  on  the  defendant's.. 

^counfcl  to  anfwer  the  objetlion,  that  the  pica  either  denied  the 
occupation  ,of  the  defendants  as  tenants,  and  then  it  was  bad 
on  the  demurrer,  as  amounting  only  to  the  general  iflue ;  or  it 

,did  not  \  and  then  it  was  bad,  as  being  no  anfwer  in  law  to  the 
declaration. 

Pui/ftf  contra,  then  argued,  that  the  tffaSt  of  the  fpecial 

•plea  was  to  narrow  the  ifluc  to  be  tried,  making  it  lefs  than  the      LZ^AI 
general  iflue ;  though  he  admitted  that  all  the  facts  pleaded 

'might  have  been  given  in  evidence  under  the  general  iflue* 
The  plea  admitted  the  occupation  by  the  defendants ;  but 
brought  before  the  Court  the  queftion  of  their  liability  in  confe« 
quence  of  their  bankruptcy,  and.  the  aflignment  of  all  their 
cftate  atul  intereft  in  the  premifes  by  the  commifiloners  before 

.the  rent  became  due.  The  reafpn  therefofe  why  a  fpecial  ploa 
amounting  to  the  geiyeral  ifllie  is  demurrable,  namMy,  becaufe 

it  merely  tends  to  lengthen  the  record  (^),  without  caufe,  doefs 

{a)  io^/?#/,95.  (i)  Woincr  H.  WaksfrrJ,  Bob,  1171      . 

not 
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not  apply.    The  principal  queftion  meant  to  be  raifed  was, 

whether  fuch  a  plea  were  not  a  good  anfwer  to  an  a£tion  ^ 

arainfi        aflutnpGt  for  ufe  and  occupation.    In  Mills  y»  Auri(d{a)  in- 

WzLsoN      deed  it  was  holden  that  the  bankruptcy  of  the  tenant  wis  not 

and  Aootbq-.  pleadable  in  bar  to  an  a&ion  of  covenant ^  becaufe  the  covenant 

was  perfonal.    But  in  Wadham  ▼.  Marhw  there  cited  (^),  it 

(a)  I  If*  Bloc.  433.  and  4  Term  Rip,  94. 

(h)  M.  25  GcQ.  3.  B.  R.     I  H.  Bloc*  437*    The  foOowing  note  of 
the  judgment  19  more  full  and  correfi. 

^^B.^Il'"'^  ^     ?rtf^A«iw  againft  Marlowe. 

Dcbtdocf  noc         DEBT  on  an  indenture,  whereby  the  plaintiff  leafed  the  premifi^ 

^t  tgiinft  a        to  the  defendant  at  75/.  per  annum,  payable  quarterly.     This  adion 

^dSSdi^o?!  ^^^^'  ''^'-  *^-  ^^{  ^"«  «°^  •  ^^^  7^"*^  ^^^  ^««  »^  CAriJmai 
leale  for  rent       17829  when  the  term  expired.     The  defendant  pleaded,   ift^,  oon  eft 

SwroftujfUffion-  '■^"'"  5  *^^y»  ■•  ^  *^''  *5'*»  ^^'°8  *^*  ""^ ^"*  ^^^  ^***  quarter  cnd« 
<r»*tffisnmcnt;  ingvit  MUluubniu  I  jSi,  he  pleaded  generally,  that  he  became  bank* 

«^  **^r  V^f-  *"P^  ®°  ^^^  '  ^^^  ®^  Decenier  1781,  and  that  the  faid  1 8/.  ip.  became 
^gmnentbciDg  due  before  the  bankruptcy.  3dly,  As  to  93/.  ijx.  rcddue  of  the  fald 
irinaallj  !«•  1 12/.  lo/.,  he  pleaded  bankruptcy,  fpecuUy,  fetting  out  the  trading, 
•aof  ptriiA.  petitioning  creditor's  debt,  a^  of  bankruptcy,  and  aflignment  by  the 
mcot  tuthorit*  commlfEonera  to  the  aflignee ;  by  virtue  of  which  the  faid  C,  JIf.  (the 
ffnLt^oC*St^  affignee)  before  the/aid  fum  ofg^X,  158.  or  any  part  thereof  became  Mh 
%BDkcapi*t  viz.  on  the  i^iYioi  December  1781,  entered  into  the  faid  dcm<fed  pre- 

'•"**••  mifes,  and  was  pofleffed  thereof  for,  and  during,  and  until  the  expira- 

tioQ  of  the  faid  term.  The  plea  then  dated  the  other  prooeediogs 
and  the  certificate.  The  plaintiff  took  iffue  on  the  non  eft  faftunt; 
and  on  the  ^d  plea  entered  a  m^i  proftqoi.  as  to  the  i87.  15x11  and 
demurred  generally  to  the  3d  plea.  The  Court  took  time  to  advife* 
and  on  the  19th  oi November  the  following  judgment  was  given. 

Lord  MAMsrilLD  C.  J.  This  cafe  of  Wadham  and  Marhwe  h  a* 
aftion  of  debt  for  rent  upon  a  leafe  for  years  made  by  the  plaintiff  to 
the  defendant.  The  defendant  pleads  that  he  was  a  trader,  and  that 
before  the  rent  became  due  he  committed  an  aA  of  bankruptcy ;  thit 
a  Commiffion  of  bankmptcy  iffued  againft  him,  and  he  was  declared  « 
bankrupt ;  and  that  the  commifiioners  affigncd  his  effeAs  to  C.  M., 
whb»  before  the  «nt  became  due,  entered  on  the  premifes ;  that  the 
plaintiff  had  notice  of  all  this ;  and  that  the  defendant  has  conformed 
to  the  fcYcral  ftatutes  refpeaing  bankrupts.  To  this  plea  there  ia  a 
general  demurrer :  and  two  points  have  been  argued  at  the  bar  upon 
the  part  of  the  plaintiff:  Firft,  that  if  there  had  been  no  ba&kruptcf 
.•5  in 
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^as  holden  to  be  a  bar  to  debt  (a)  for  rent ;  in  lieu  of  which  the  j  807. 

aAion  of  aflumpfit  for  ufe  and  occupation  has  )>een  introduced^  ■         t 

And  if  this  adion  lie»  the  confequence  *  will  be  that  there  nauft  Boot 

be  ^'""Z 

WlLSOH 

{a)  It  appears  by  the  MS.  report  here  dated  that  the  whole  rent  fr  -iX/i 

accrued  after  the  bankruptcy.  u  3       J 


in  the  cafe,  but  the  defendant  had  afligned  the  leafe  to  a  third  perfon^ 
yet  he  would  hjvc  been  anfwerable  in  debt  for  the  rent ;  unlcfs  the 
plaintiff  bad  accepted  rent  of  the  aflignee.  Secondly,  that  a  commif« 
fion  of  bankrupt  and  an  allignment  under  it,  being  founded  upon  an 
aft  done  by  the  defendant  htmfelfy  viz.  an  aft  of  bankruptcy,  (hould 
operate  only  as  an  aflignment  made  by  the  defendant ;  and  therefore, 
he  18  ftill  liable  to  an  aftion  of  debt  for  the  rent :  the  plea  not  having 
dated  that  the  plaintiff  accepted  any  rent  from  the  affignee.     As  to  ' 

the  firft  point,  we  do  not  think  that  it  is  neceffary  there  (hoiild  be  an 
aftual  acceptance  of  rent  from  the  affignee  by  the  leffor,  to  difcharge 
the  onginal  leffee  from  the  aftion  of  debt,  which  he  is  liable  to  upon 
the  reddendum  of  the  leafe;  but  any  affent  upon  the  part  of  the  lefTor 
to  the  alOgnec  would  have  the  fame  cffcft.  The  aftion  of  debt  is 
founded,  not  (imply  upoA  the  demife,  but  on  the  fubfequent  enjoy- 
ment;  and  it  is  not  neceffary  in  fuch  aftion  to  (late  the  deed  at  all. 
This  point  was  much  difcuffed  and  confidered  in  the  cafe  of  Warner 
▼.  Corfelt,  2  Ld,  Reym,  1 500. ;  where  it  was  agreed  that  nil  debet 
was  a  good  plea  in  an  aftion  of  debt  for  rent ;  becaufe  the  fpecialiy  vi.  C:  ZJr.  joj* 
was  only  an  inducement  to  the  aftion,  and  the  plaintiff  need  not  fet 
out  the  indenture*  What  (hould  be  an  enjoyment  by  the  le (Jeep's  very 
much  a  quedion  of  law.  A  leffee  cannot  by  his  own  aft,  without  the 
alTent  of  the  leffor,  deHroy  the  tenancy ;  and  therefore,  until  fuch 
Ikffent  is  given,  the  leffor  may  avow  upon  the  leffee  as  his  tenant,  not- 
withdanding  an  aflignment  has  been  made,  and^the  aflignee  is  aftnally 
in  poffefiinn  of  the  land.  Upon  fuch  an  avowry  evidence  of  en;oy« 
iDDent  by  the  aflignee,  though  not  accepted  tenant  by  the  landlord, 
Wouki  be  proof  of'  enjoyment  by  the  leffee.  For  the  defendant  it  wai 
infided,  that  notice  alone  to  the  landlord  of  the  aflignment  was  fufS^ 
cicDt  to  dffcharge  the  leffee  from  an  aflion  of  debt.  But  in  our  judg- 
'xnent  none  of  the  cafes  cited  will  warrant  this  pofition.  In  1  Brown* 
lofu  ao.  and  Cro.  Jac.  334.  acceptance  of  rent  from  the  afligi^ee  is 
fiaied:  and  in  i  Sldirf.  447.  which  is  a  very  fhort  incorreft  note)  it 
mud  be  underdood  th^t  there  was  an  aflignment,  an  acceptance  of 
lent,  or  an  affent  to  the  aflignment  by  the  Icffor.  And  in  a  Saund, 
18  I.J  which  was  an  aftion  of  debt  againd  an  affignee  before  a^cpt- 

•     •  'aftce; 
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1807.       be  an  apportionment  of  the  rent;  for  it  was  determined  in 

'  NmfliY,  Tat  lock  and  others  (tf),  thataiTumpfit  for  ufe  and  occa^ 

P^        patioQ  would   not  lie  againft  the  affigoees  to  recover  any 

Wilson  portion 

•Dd  Another.  (^a)  2  H.  Blae,  519, 


aaoe»  tt  was  held  that  the  lelTor  might  fuc  cither  the  leflee  or  his  af- 
fignee.  In  the  prefent  cafe  neither  acceptance  of  rent«  nor  any  aOcnt 
by  the  landlord  to  the  allignroenty  is  fiated  in  the  plea :  and  therefore 
If  the  aflignment  under  ^he  commilfian  has  no  other  effcdl  than  an  aL 
iignment  by  the  leiTte  himfelf,  we  are  all  of  opinion  that  the  defend- 
ant  wiH  he  liable  to  the  rent  in  this  adtion. 

This  brings  the  cafe  to  the  true  qucftioni  viz.  what  is  the  effcd  of 
the  aflignment  under  the  cpmmiflion  of  bankruptcy  ?  Only  two  cafes 
have  been  cited  applicable  to  this  point :  for  jlyhtt  and  yames  in  C.  B. 
a 2  Geo,  3.  is  very  dillinguifhable  from  the  prefcnt  in  the  pleadings,  u 
well  as  on  the  queftion  before  the  Court.  The  two  cafes  are  Major 
V.  Steward,  in  4  Burrow^s  Rep.  2439.  and  CatUrii  v.  Grabamt 
Barnes^  69.  The  cafe  of  Mayor  v.  Steward  was  determined  upon  a 
different  ground ;  namely^  that  the  covenant  upon  which  the  a&ioa 
was  brought  was  a  diftincl  and  independent  covenant,  and  not  a  co* 
tenant  which  run  with  the  land.  But  a  ftrong,  though  an  obiter| 
opinion  was  delivered  by  Mr.  Juftice  Tiiiei  upon  this  point,  who  faid) 
that  as  the  commiflion  and  thd  proceedings  under  it  had  difpone(rc4 
the  banknipt  of  the  whole  eftate,  and  rendered  him  abfolutely  .in* 
tcapable  of  performing  the  covenant,  it  would  be  a  hardfliip  if  he 
thould  remain  ftill  liable  to  it,  when  he  is  difabled  by  the  a&  of  parlia* 
nent  from  performing  it.  The  Court  afterwards  adopted  that 
opinion,  and  faid  that  in  a  cafe  between  leflbr  and  lefTce  it  might  have 
feemed  hard  to  leave  the  leflee  liable  to  covenants  when  .an  aA  of  law 
had  divtfted  him  of  the  emoluments  and  vcfted  them  in  his  creditors. 
In  Cantrei  v.  Graham  the  Court  made  that  dirc^  determination  upon 
the  point  in  the  manufcript  note  from  whence  I  (ball  cite  it.  The 
cafe  is  called  Funtur  v.  Graham  ;  and  there  it  is  faid,  that  Scrjt.  Sljnner 
noved  that  the  defendant  might  be  difcharged  upon  common  bail. 
It  appeared  that  the  defendant  in  1717  had  taken  a  houfe  by  leafc 
from  the  plaintiff  Funtur  for  9  years,  with  the  ufual  covenants.  Af«* 
tcr  three  years  he  left  it«  and  one  luiin  lived  in  it,  who  paid  rent  to 
Funtur. .  That  in  1733  the  defendant  became  a  bankrupt,  and  his 
certificate  was  allowed  and  confirmed  ;  and  this  a£^ion  was  brought 
igataft  the  defendant  for  the  rent  of  the  two  lad  years  of  the  term 
which  had  accrued  fince  the  allowance  of  the  certificate.  The  Court 
Ciid  that  by  the  binkruptcy  the  leafe  became  veftcd  ia  tha  commif- 

iioQcrs 


/ 
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portion  of  the  rent  accruing  during  the  bankrupt's  occupa*        i9o7» 

tion.  Boot 

♦Lord  Ellenborough  C.J.     The  cafe  of  Wadham  v*  Mar*        againfi 
lew  only  decided  that  the  ad  ion   of  d^bt  on  the  reddendum      Vi^'^jL, 
would  not  lie  againft  the  leffee,  for  rent  accruing  after  his  ^ %v  «°g  i 
bankruptcy,  when  be  had  ceafed  to  occupy  the  prcmifcs,  and 
the  aflignee  was  in  pofleffion  under  the  commiflTioners*  aflign- 
mcnt.    But  in  Mills  v.  Auriol,  it  was  determined  that  the  bank- 
rupt leiTce,  though  out  of  pofleflion,  was  ftill  liable  upon  hi$ 
covenant  to  pay  the  rent.    Then  here  the  plaintiflFdeclares  upoa 
an  agreement  made  by  the  defendant  to  pay  the  rent  during 
the  continuance  of  the  tenancy ;  and  if  bankruptcy  cannot  be 
pleaded  to  an  ad  ion  on  his  covenatit^  why  (hould  it  be  an  an<» 
fwer  to  this  a£tion  on  the  defendant's  agreement  to  pay  the  rent. 


fioners,  and  was  by  them  aifigned  to  the  aflfignees  ;  fo  that  from  that 
time  the  defendant  cea'cd  to  be  tenant  of  the  prcroifes  ;  and  therefore 
he  could  not  be  chargeable  for  the  rent  incurred  afterwards  :  and  the 
defendant  was  difcharged  upon  common  bait.     The  counfcl  for  the 
plaintiff  endeavoured  to  impeach  the  authority  of  this  cafe,  by  faying 
it  was  only  upon  a  motion  to  difcharge  the  defendant  upon  filing 
common  bail ;  and  feemed  to  fuppofe  that  the  Court  might  do  that 
upon  account  of  the  hard(hip  of  the  cafe,  without  much  regard  te 
what  the  (Iri^i  law  was.    But  at  that  time  the  Court  would  not  againft  , 
a  pofitivt  affidavit  of  debt  have  difcharged  the  defendant  upon  com- 
mon bail,  unlefsthey  had  thought  that  the  law  was  clearly  with  him. 
And  It  is  manifcft  from  the  words  in  which  the  judgment  was  given, 
that  it  was  founded  wholly  on  t)ie  ftri6^  law  of  the  cafe^  and  not  upon 
any  circum (lances  to  govern  the  difcretion  of  the  Court.     Legal  rea« 
fon  is  Along  with  the  determination  ;  for  the  cilate  is  transferred  and 
vcfted  in  the  aflignees  by  virtue  of  the  a^s  of  parUament»  refpediing 
bankrupt"  :  every  man's  afTent  is  virtually  included  in  an  a£t  of  parlia* 
ment,  and  therefore  it  is  equivalent  to  an  ei^prefs  aflent.     It  was  ad-^ 
mitted  on  the  part  of  the  plaintiff,  that,  if  the  ellate  were  divefted  out 
of  the  ItiFce  purely  by  ai^  a6l  of  lawy  without  any  fault  of  his,  he 
would  be  difcharged.     We  think  this  cafe  mull  be  fo  confidered : 
for  though  the  commifljon  is  founded  on  an  a6l  originally  done  by 
the  defendant,  viz.,  an  a£l  of  bankruptcy;  yet  the  commilfioners'  af- 
fignment  by  virtue  of  the  a^  oF  parliament  is  the  a^ual  and  immedi* 
9te  caufe  of  divefiiug  the  ei^ate  out  of  the  bankrupt :  and  injure  non. 
remota  fed  proxima  cai^  fpedatur.     We  are  therefore  all  of  opinion 
that  there  mull  be  judgment  for  the  defendant. 

Ypt.VIIi.  S  There 
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1807.        There  IS  no  diftindion  in  this  rePpeA  between  an  agreement 
and  a  covenant,  which  Is  an  agreement  under  fea),  except  as 


*■  ■  fill 


Boot        jq  d^g  f^^j^  ^f  ^j^g  remedy  upon  it.  The  cafe  of  JUiils  ▼.  Aurioli 
Wilson       ^^  which  this  is  perfedly  analogouSi  did  not  turn  on  any  parti- 
aad  Aoother.  cular  tScBt  of  a  covenant  under  feal^  but  on  its  being  the  per- 

fonal  agreement  of  the  parties.  The  landlord  has  nothing  to  do 
in  this  cafe  with  the  queflion  of  apportionment  of  the  rent :  for 
he  proceeds  againft  the  parties  with  whom  he  made  the  agrte- 
inent  which  has  been  broken.  We  fay  nothing  therefore  of  hit 
right  to  recover  againft  the  aflignees. 
I  The  other  Judges  concurring  \ 

Judgment  for  the  Plaintiff  («)• 

{a)  Vide  Bull  v.  SMs^  8  Term  Rep.  317. 


TuefJay/  Battye  oMinfi  Gresley  and  five  Others. 

I.  Under  the  HPHIS  was  an  adion  of  trefpafs  for  aflaulting  and  imprifoaing 
Hat.  ijac.  1.  the  plaintiff  in  the  Ne^  Bailey  prifon  at  Manchefterj  and 

r.  15,/  10.  conveying  him  iniprifoned  from  Manckejler  to  Leicefter.  The 
notneccfFary  defendants  pleaded,  ift,  not  guilty  ;  adly,  ajuftification  in  the 
upon  fum-  general  form  given  by  the  ftat.  i  Ja.  i.  r.  15.  yi  i6*i  that  the 
rooninga  wit-  aft  was  done  under  the  authority  of  that  ftatute  :  to  which  the 
commfi^Ders  P'*"*^^^  replied, '  that  the  defendants  did  the  a£l  of  their  own 

of  bankrupt 

to  be  examined  touching  the  bankrupt's  effe6ls,  to  tender  him  the  cxpenccs  of  his 
journey  beforehand  |  though  if  he  be  in  fa6l  without  the  means  of  taking  the  jour* 
rey,  it  may  be  an  excufe  u>r  not  obeying  the  fummons  :  and  confequently  a  warrant 
ifliicd  by  the  commiilioners  on  account  of  the  non<4ittendance  of  fuch  witnefs,  with* 
out  lawful  impediment,  authorizing  hift  arreft  for  the  purpofe  of  examination,  it  Ic^al. 

2.  It  lies  on  the  party  fo  fummoned^  having  a  lawful  excufe  for  not  attending,  to 
prove  the  fa6i  in  an  a£^ion  of  trefpafs  and  falfe  imprifonment,  brought  by  him  for 
fuch  arred  ;  admitting  that  an  inability  to  bear  the  expence  of  the  journey  is  a  law* 
ful  impediment. 

3*  Such  warrant  for  the  arreft  of  the  witnefs,  10  order  to  examine  him,  may  iiltie 
after  his  difobedience  to  xhtjirft  fummons. 

4.  '1  he  propriety  of  g- anting  the  warrant,  being  an  a6i  of  difcretion,  mod  be  de« 
termincd  upon  by  the  commifliuncrs  acling  together  at  the  time.  And  their  order 
to  their  of&cer  to  make  out  fuch  warrant  muft  be  taken  to  include  their  dire^ion  as 
to  the  perfons  to  whom  it  is  to  be  direded :  but  the  mere  ad  of  figning  the  names  of 
the  commiilioaers  to  the  warrant  may  be  done  by  them  fcparalclj. 

wrong 
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fprongi  and  without  the  caufe  alleged.  At  the  trial  at  Lancaf- 
/^r  Summer  affizes  18051  before  button  B.  a  verdi£t  was  found 
for  the  plaintiff  for  150/.  damages,  which  was  afterwards  Battye 
agreed  to  be  made  fubjeft  to  the  opinion  of  this  Court  on  %  GaBsLfc* 
cafe  ftating  in  fubftance  \  that  John  Savage^  a  trader,  became  and  Others, 
a  bankrupti  and  a  commiflion,  dated  the  12th  of  January  i8o5» 
duly  iflued  againft  him,  dire£ted  to  the  defendants  Grejley^ 
Hejriclf  and  Dalby^  and  two  other  commiilioners ;  giving  the 
ufual  powers  to  them,  or  any  four,  or  three  of  them  to  execute 
the  fame ;  under  which  Savage  was  duly  declared  a  bankrupt. 
That  at  the  fecond  meeting  of  the  commiffioners  at  Letcejhr  on 
the  5th  of  February  1805,  at  which  the  faid  three  defendants 
named  were  prefent ;  it  being  ilated  to  them  by  the  bankrupt, 
OQ  oath,  that  the  plaintiff  had  in  his  hands  a  conGderable  part 
of  the  bankrupt's  property ;  they  iiTued  their  fummoos  for  the 
plaintiS*  to  attend  them  at  their  third  meeting  at  Leicejier  on  the  C  3^^  J 
5  th  of  March  1805,  to  be  examined:  in  which  fummons  (in 
the  ufual  fotm)  they  required  every  one  to  whom  their  warrant 
was  dire£led  perfonally  to  appear  before  them,  the  major  part 
of  the  commiilioners,  on  Tuefday  the  5  th  of  March  next,  at 
1 1  o'clock  in  the  forenoon,  at  the  Blue  Bell  f  nn  in  Leicejier^  to 
be  examined  by  them,  the  major  part  of  the  faid  commiffioners, 
by  virtue  pf  the  commiflion  and  the  feveral  ftatutes,  &c.  (dated) 
the  5th  of  February  1805,  The  fummons  was  tranfmitted  by 
the  folicitor  under  the  commiffion  to  Mcffrs.  Foulkes  and  Higfon, 
attornies  at  Manchefter^  and  was  inclofed  in  the  following 
letter  dire^ied  to  them.  •»  Leicefter^  27th  February  1^0^% 
**  Gent.  On  the  other  fide  I  fend  you  a  fummons  which  you 
<<  will  get  copied  and  ferved  upon  Mr.  Battye^  and  return  me 
'*  an  affidavit  of  the  fervice.  I  do  not  think  it  neceflary  to  give 
"  Mr.  Batiye  conduf^  money  :  we  know  that  he  has  a  valuable 
"  balance  in  his  hands ;  and  the  commiffioners  will  decide  on 
<(  his  examination  how  much  of  that  balance  he  may  defenre 
<•  to  retain,"  8cc.  (Signed)  "  N.  Pi/iinton.'*  The  fummons 
was  ferved  by  their  clerk  on  the  plaintiff,  on  the  28th  oiFebru* 
ary  1805  ;  but  no  money  was  then  given  or  tendered  to  him  to 
defray  his  cxpences.  The  plaintiff,  between  the  28th  olFebrtem 
ary  and  the  5lh  of  March ^  called  repeatedly  on  Meffrs.  Foulkes 
and  Higfonf  and  exprefled  great  anxiety  to  attend  the  commif- 
fioners at  the  intended  meeting  3  but  ftated  that  he  had  no 
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1807.        means^to  defray  his  travelling  expenceSi  and  oflfered  to  go  iff 
■_  they  would  give  him  fufficient  money  to  carry  him  to  LeictfteK 

B  \TT YE      But  MeiTrs.  Foulha  and  Higfon  rcfufcd  to  give  him  any  moneys 

^go^njt       faying  that  their  orders  were  to  give  him  none.     On  the  5th  of 
and  Others,    ^^^^ch  1805  the  third  meeting  of  the  commiflioners  was  held 

*C  S*''  3  *^  Ltkejler^^xi^  the  faid  three  defendants  attended,  and  waited 
for  the  plaintiff  till  1 2  o'clock  at  night ;  but  he  did  not  attend  : 
whereupon  the  faid  defendants,  as  fuch  commifBoners,  drredifced 
the  folicitor  under  the  commiffion  to  draw  up  a  warrant  to  be 
Cgned  by  them,  for  arreting  the  plaintiff  and  bringing  him 
before  them  at  their  next  meeting,  to  be  held  at  Leicefier  on  the 
19th  of  Jlpril  1805,  to  be  examined.  On  th^  12th  of  Marchy 
Mr.  Pilkinton  reccivcii  the  following  letter  from  the  plaintiff, 
and  tranfmitted  the  fame  to  Mr.  Grefiey^  one  of  the  defendants, 
together  with  the  warrant,  which  was  then  unfigned  by  any  oE 

•  I-  '  the  faid  three  defendants.     "  Mr.  Pilkinton,  Attorney,  Leicef- 

<<  ter  — I  waited  lad  night  until  the  moment  of  the  coach  going 
«*  off  for  fomc  money  from  Mr.  Fculkes^  to  whom  I  explained 
<f  the  neceflity  of  my  prefence  not  only  to  the  benefit  of  Savages 
*.*  eftate,  but  to  clear  myfelf  from  any  imputation  of  having 
V  zSttA  unjudly  oa  that  bufmefg :  but  as  I  could  not  obtain 
•*  even  monry  to  pay  my  coach  fare,  \  was  obliged  much 
^<  againft  my  will  not  to  obey  yaur  fummons,"  &c.  (igned, 
«'  r.  Batty iy  Manch^ery  5  th  March  1 805.**  T^e  warrant,  to- 
gether with  the  plaintiff's  letter,  was  returned  to  Mr.  Piiinton 
by  Mr.  Grejley^  he  having  affixed  his  fignature  thereto.  That  the 
faid  warrant  vrzsjigftid  by  the  faid  three  defendants  atfeparatt. 
places^  and  not  at  any  meeting  held  by  them  as  commiflioners. 
The  following  15  a  copy  of  the  warrant.  <*  Whereas  his  Ma- 
jefty's  Commiffion  under  the  Great  Seal  of  G.  J?,  bearing  date 
at  IVeftminfier  the  i2th  of  ^^/lu^r^r  laft  pad,  grounded  on  the 
feveral  flatutes  made  and  how  in  force  concerning  bankrupts, 
r  0^2  ]  hath  been  awarded  and  iflued  againft  John  Savage  of  ManchtJ* 
Ur^  &c.  hotier,  dealer,  and  chapman,  directed  to  us  whofe 
names  arc  hereunto  fubfcribed  and  feais  affixed,  and  to  J.  7* 
and  M'  -P.  And  whereas  we  the  underfigned  R,  Grejtey  and 
W.  Heyrick,  together  with  the  faid  M.  P.j  being  the  major 
part  of  the  commifTioners  in  the  faid  commiffion  named,  one 
whereof  is  of  the  quorum,  did  duly  declare  the  faid  John  Sa- 
Vi-rge  a  bankrupt :  and  whereas  we  the  underfigned  R.  Grefey^ 
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^.  H^^richy  and  H.  Dalby^  did  on  the  5  th  of  February  laft  paft 
iiTue  our  fummons  dire^ed  to  Mr.  T.  £a//y^  of  Manchtfter  afore>- 
faid,  requiring  him  the  faid  T.  B.  perfonally  to  be  and  appear  ^^'^y^^ 
t>cforc  as  the  rfiajor  part  of  the  faid  comwffioftcrs  on  Tuefday  g/hsuby 
the  j;rh  of  this  inftant  March ^  at  ii  of  the  clock  in  the  fore-  aQdOthen« 
^oon  of  the  fanve  day,  at  the  Blue  Bell  Inn  in  Letcefter^  then  and 
there  to  be  >examined  by  us  the  major  part  of  the  faid  commif- 
fioners,  by  virtue  of  the  faid  commifiiOn  and  the  fevcral  (latutes 
'therein  mentioned  :  And  whereas  good  and  fufficient  proof 
upon  oath  was  exhibited  to  US|  that  oar  faid  fummons  was  duly 
fervcd  upon  the  faid  T.  Bditye :  yet  the  faid  T.  Battye  did  not 
come  before  the  major  part  of  the  commiifioners  in  the  faid 
Y:6maii(Iion  named,  at  the  time  and  place  before  mentioned^ 
purfuant  to  our  faid  fummons  \  but  without  having  any  lawful 
impediment  to  hi»  coming  did  wholly  make  a  default,  in  con« 
tempt  of  the  faid  ftatutes  and  alfo  of  the  faid  commiflionersy 
and  of  Vhe  authorities  to  Us  given  :  tKefe  are  therefore  to  re^- 
quire  and  authorize  you  and  every  of  you,  tO  whom  this  our 
warrant  is  dire^ed,  to  apprehend  and  arreft  the  faid  Thomot 
Battye^  and  to  bring  him  the  faid  7*.  Battye  before  the  major  part 
of  the  faid  commiffioners  in  the  faid  commiffion  named,  at  the 
Bell  Inn  in  Leicefier^  on  Friday  the  19th  of  AprHntsX^  at.  10 
o'clock  in  thi  forenoon  of  tha^t  day,  in  order  to  be  examined  C  32.^  3 
by  the  major  part  of  the  faid  commiffioners  in  the  faid  com« 
miflion  named,  by  vFrtue  of  the  faid  commifiioni  and  accf6rd- 
ing  to  the  intent  of  the  feveral  ftatuteS  made  and  now  in  force 
concetnihg  bankrupts :  and  for  your  fo  doing  ^his  Oiall  be  your 
fufficient  warrant.  Given  under  our  hands  and  feals  this  6th 
day  of  Mar<h  1805,  R.  Grejley^  W.  Heyrkky  H.  Dolby,  (di- 
reded)  To  James  Staples  our  meflenger,  and  to  his  ailiftant^ 
and  to  all  mayors,  bailiffs,  conftaUes,  headboroughs^  and  all 
other  his  majefty^s  loving  fubjefts,  whom  we  require  to  be  aid** 
ing  and  ailiding  in  the  execution  of  this  bur  warrant  as  occa* 
fion  (hall  require.^'  The  warrant  was  delivered  to  the  defend*- 
ant  Staples^  the  meiTeng^r  to  the  faid  commiifioners,  to  be  exe« 
cuted ;  and  he  by  virtue  thereof,  with  the  aid  of  the  other  two 
defendants,  Nadin  and  Taylor^  who  are  police  oncers  at  Man* 
<hefter^  on  the  1 7th  of  April  1805  arreted  the  plaintiff  at  Jkfa/i' 
chejter^  and  brought  him  in  cuftody  befofe  the  faid  commiflion- 
ers  at  their  next  meeting  at  Leicejier :  at  which  meeting  the 
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1807*       phintiflF  was  examined  before  the  faid  coromiiEonerSt  and  dif- 

■  charged,  and  his  expeaces  allowed  him.     The  qucftion  was 

Battyb     whether  the  plaintiff  were  entitled  to  recover  ? 

GRtsLEY         LitileJaUf  for  ^Jie  plaintiff,  contended  that  the  fummoos 

•mnd  Others,    was  inoperative  for  want  of  a  tender  to  the  plaintiff  of  the  rea- 

fonable  expences  of  his  journey,  and  that  he  was.  not  boand  to 
go,  without  fuch  tender ;  by  analogy  to  the  cafe  of  a  wi!ne{g 
fubpoenaed  to  attend  a  trials  againft  whom  the  Court  will  not 
grant  an  attachment  for  difobedience  of  it,  if  there  were  no 
tender  of  the  witnefs's  expences  of  attending  the  trial  (a). 
[  3^4  3  {Lawnnce  J.  intimated  that  the  necef&ty  of  a  previous  tender  of 
the  expences  in  that  cafe  was  derived  from  the  particular  word-* 
ing  of  the  ftat.  5  £11%.  ^.9.(^)]    The  ftat.  i  Jac*  i*  c.  15.(^)1 

(a)  Vide  2  7iJd*s  PraSUe,  721.  tfi.35. 

(3)  The  1 2th  fcdl.  provides  **  that  if  any  perfon  upon  whom  pre 
<*  cefs,  &c.  (hall  be  fenred  to  teftify  or  depofe  concerning  any  caufe^ 
<^*  &c  atut  having  tendered  unio  hitHf  according  to  his  countenance  or 
*<  calling,  fuch  reafonabk  fums  of  money  for  his  cofls  and  charges,  at 
^  havmg  regard  to  the  diftance  of  the  place  is  neceffary  to  be  allowed 
*'  in  that  behalf,  do  not  appear  according  to  the  tenor  of  the  iaid 
^*  procefs,  havmj  mai  a  lawful  and  reafonaUe  let  or  impediment  to  the 
^  contrary  \  that  then  the  party  making  default  to  lofe  10/.''  £cc. 

(e)  Sed«  10.  reciting  that  by  the  ftat.  13  £Zfs«  c.  7.  the  commtf- 
fionera  have  power  to  fend  for  fuch  perfons  as  the  creditors  fufped  to 
detain  any  of  the  bankrupt's  property,  to  be  examined  by  the  com* 
miliioners,  but  have  not  good  remedy  to  compel  their  appearance  or 
examination ;  enadls  that  if  any,  fuppofcd  to  have  any  part  of  the 
goods,  &c.  of  the  bankrupt,  *'  (hall  after  lawfitl  warning  to  the  faid 
^*  perfon  given  to  come  before  the  faid  commiflioners,  &c.  co  be  ex. 
<<  amined,ftc.  rcfufe  to  eome,  ice.  honing  no  lawful  impediment ^  fuch 
^  asjhall  he  admitted  and  allowed  of  by  the  faid  commffionert^  and  which 
**  Jhall  la  thenftgnified  or  made  hnowu  to  thejmd  commiffiowers  at  the  time 
'<  of  their  qfemhly^  &c. ;  then  it  (hall  be  lawful  for  the  faid  eummiC> 
**  iioners,  &e«  to  dirjjft  their  warrants  to  fuch  perfons  as  to  them 
'*  (ball  be  thought  meet,  to  arreft  fuch  perfon  as  (hall  refuic  to  come, 
**  ice.  and  to  bring  him  before  the  faid  commiflionera  to  be  exi" 
**  mined,  Sec.  and  upon  his  refufal  to  cornea  or  to  be  examined,  to 
**  commit  him  to  prifon,  &c.  until  he  (hall  fubmit  htmfelf,  &C.'* 
Then  /  1 1  •  provides  *<  that  fuch  witne(re8  as  (hall  be  fo  fent  for  (hall 
**  hzyt  fuch  cofls  and  charges  at  the  eommifioturs  in  their  difcretionjhall 
«  think  ft:' 

which 
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^hlch  gives  authority  to  the   commilEoneTS  of  bankrupts  to        1807. 
fummon  witneffes,  to  be  examined  concerning  the  bankrupt's       " 
cftate,  alfo  direfls  that  the  witneffes  fhall  have  their  cofts  and      ®^^7  J* 
charges  :  .and  though  filent  als  to  the  time  5  yet  the  aQ  ought     g^bslbv 
to  have  a  rcafonable  con(lru£lion.     And  in  Dyer  v.  Miffing  {a)%   and  Othen. 
which  was  an  afiion  of  trefpafs  and  falfe  imprifonment  againft 
commilEoners  of  bankrupt  for  an  arreft  of  the  plaintiff  under 
their  warrant  ifTued  for  a  fimilar  purpofe,  the  fpecial  plea  al.  .  ^C  3^5  3 
4eged  a  tender  of  his  expences  to  the  witnefs  at  the  time  of  the 
fummons. 

iVr  Curiam.  Nothing  turned  upon  the  tender  in  that  cafe. 
The  obje^^ion  there  was  that  the  commiflioners  by  their  warrant 
committed  the  witnefs  to  prifon,  without  firft  bringing  him  be* 
fore  them  to  be  examined,  as  the  z6t  direds  them  to  do.  If 
when  brought  before  them  he  refufes  to  be  examined,  then  and 
xsot  before,  they  may  commit  him.  But  there  is  nothing  in  the 
a61  o{ yac.  I.  which  requires  the  expences  to  be  tendered  be- 
Corehaod  to  the  witnefs  at  the  time  of  the  fummons ;  as  in  the 
flatute  5  Elizabeth^  r.  9.  Such  tender  is  not  made  a  conditioa 
precedent  to  the  ifluing  of  the  warrant. 

Idly,  It  was  objedled  that,  if  the  want  of  fuch  tender 
did  not  make  the  ifluing  of  the  warrant  illegal,  at  leaft  it 
was  a  fufficient  excufe  to  the  party  for  not  obeying  the  fum** 
mons.  He  might  not  have  had  money  enough  to  carrf 
lnm« 

Per  Curiam^  If  he  had  had  no  money  to  convey  himfelf  to 
J^eicejier,  that  might  have  been  a  lawful  impedinfif^t  within  the 
ilatuce  \  but  ic  lay  upon  the  plaintiff  to  (hew  an  excufe  for  his 
sK>n- attendance.  Nothing,  however,  of  that  fort  appears  in  the 
cafe ;  it  is  only  ftaced  that  h^  faid  that  he  had  no  means  of  de^ 
fraying  his  travelling  expences :  but  it  is  not  fbited  as  a  faft 
that  he  had  none. 

gdly,  It  was  objeQed,  that  there  ought  to  have  been  a  fecond 
f«mmons  to  the  plaintiff  before  the  ifluing  of  the  warraac. 
The  meaning  of  the  loth  fe<%.  4$  not  very  diftind  in  this  re- 
fpcdl:  the  words  are,  th^t  li  %rvj  ^trhn^' after  lawful  vjaming 
to  come  before  the  commiffioners  to  b^  es^amined,  refafe  to       f  xx6  ] 

{m)  2  Bloc,  Rep.  1035. 

.    S  4  eomei 
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1807.        come,  itc.  having  no  lawful  impediment,  to  he  allowed  of.by 

.      the  commiflioners  at  the  time  of  their  aflembly  i  or  that  any 

Battyb      fucb  perfon,  having  knowledge  or  xvarning  of  any  other  aflem- 
gYhslet     *^'y*  ^^^'  "^'  appear  before  them  at  fuch  time,  &c.,  then  it 
and  Others.    "^^7  he  lawful  for  the  commiflioners  to  commit  him.     If  the 
word  orht  there  taken  in  the  disjundlive,  the  provifion  fcems 
to  be,  that  if  the  party  do  not  attend  on  the  firft  fummons,  and 
being  warned  to  attend  another  meeting  of  the  commiflionerS| 
neglect  that  alfo,  having  no  lawful  impediment)  then  the  com- 
miflioners may  iflue  their  warrant  to  commit  him  for  not  attend- 
ing the  firji  fummons ;  which  is  not  very  intelligible.     But  if 
fir  be  read  andi  then  a  fccond  fummons  would  be  neceflary  be- 
fore a  commitment.    The  general  pradxice  has  been  to  iflue  a 
fecond  fummons,  upon  the  negle&  of  the  firft,  before  the  war- 
'     rant  of  commitment :  and  that  is  countenanced  by  the  report  of 
the  cafe  of  Djer  v.  Miffing. 

Per  Ct4riam.  The  pradice  has  arifen  ex  abundant!  cautela; 
but  the  a£l  does  not  require  a  fecond  fummons.  It  is  in  the 
disjun£live.  The  fir  ft  branch  is  complete;  and  the  next  may 
•wtU  be  taken  to  ^ncan,  that  if  a  party,  after  having  once  before 
been  fnmmoned,  and  appearing,  or  having  lawful  impediment 
for  liot  appearing,  be  fummoned  again  and  do  not  appear,  &c. 
having  no  lawful  impediment,  he  may  be  committed  i  as  weH 
as  if  he  negledl  to  appear  on  the  firft  fummons,  having  n«  law- 
ful impediment. 

4thly,  It  was  objefied,  that  the  granting  of  the  warrant  of 
commitment  is  a  judicial  a£t,  and  tluit  the  warrant  ought  there- 
fore to  have  been  figned  by  the  commiflioners  virhen  together, 
r  227  1  ^^^  i^t  ^'  difierent  times  and  places :  for  they  arc  to  judge 
whether  the  party  had  a  fufficient  excufe  ;  and  alfo  to  whom 
the  warrant  is  to  be  direded  :  and  merely  ftating,  that  the  com- 
miffioners  when  together  direded  the  folichor  to  draw  up  the 
>  warrant  «0'  be  figned  by  Uiem^  is  Qot  fufficient.  For  even  if 
that  wevc;  to  be  t^iken  as  an  exerjcife  of  their  joint  judgment  as 
to  the  propriety  of  ifluing  ther  warrant,  it  does  not  appear  that 
they  exercifed  aqy  difcretion  as  to  the  petfon  or  pcrfons  to 
whom  the  warrant  was  to  be  dircAed. 
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Lord  Ellenborough  C.  J.    The  commiffioners,  I  admttf        i8o7« 

ought  to  hold  counfel  together  [a),  and  agree  upon  the  fub-         '- 

ftance  of  the  warrant,  whether  or  not  it  fliall  iffue  for  the  ar-      Battit* 
reft  of  the  party  ;  but  here  I  confider  that  they  had  exercifed     Gresli^ 
together  every  material  adl  of  judgment,  incjuding  the  dire£lion    and  Others* 
of  the  warrant.     We  muft  confider,  that  in  direfimg  the  war- 
rant to  be  made  out,  they  gave  their  officer  every  neceflary  di- 
re£lion  for  that  purpofe^  including  the  perfons*  names  to  whom 
the  warrant  was  to  be  direded  :  fo  that  when  it  came  before 
them  for  their  fignatures,  nothing  elfe  ihould  remain  to  be  done 
except  the  mere  ad  of  figning  it :  and  this  need  not  be  done      C  3^^  3 
together.    Suppofe  each»  immediately  aftet  writing  his  name, 
had  left  the  room  where  they  were  aflembled  in  the  firft  inftance  • 
would -that  have  avoided  the  warrant  ?    Then  why  not  fign  it 
alone  in  any  other  place  ? 

The  other  Judges  concurring, 

Judgment  of  Nonfutt  to  be  entered. 

Richardfin  was  to  have  argued  for  the  defendants. 

{a)  All  a6b  of  judgment  required  of  two  or  more  petfons  muft  be 
done  together ;  as  to  examine  witneiTes  to  ground  an  order  of  re* 
moval;  RtsiV.Tbe  Inbahiioiast^ColuSt^  Jldmr^s,  Burr.  S.  C.  1^6: 
To  ground  an  order  of  baftardy ;  BiUtagi  v.  Prion  amdjinotber,  zBlac. 
R^.  1017.  In  The  King  v.  Forrefi  and  Others,  3  Term  Rep,  39. 
though  it  was  ftatcd  that  the  magiftrates  did  not  Jign  the  appoint- 
ment of  overfeers  of  the  poor  together^  yet  the  other  fa6b  of  the  cafe 
and  the  judgment  of  the  Court  (hewed  that  the  fubftantial  objeftion 
was  not  that  they  were  not  together  when  the  mere  ad  of  figning  was 
done ;  but  that  they  did  not  deliberate  and  concur  together  upon  the 
propriety  of  the  appointment.  And  fuch  was  the  nature  .of  the  ob« 
jcdti'on  in  Re»  v.  The  InhaHtanli  o/Greaf  Marlow,  2  Eaft,  a4<f% 


A 


Cases  di  ea&ter  term 


Tbe defend*    HTRESPASS  for  aflaultlng  and   imprifomng  thfi  plaintlC 
^t  canttot  Pica,  that  before  the  time  when,  Uc.  vk.  on  the  45th  of 

^dtand felfe  J^^^  ^^  ^^*  3*  ^^^  ^'  ^^^^  ^^^  ^^^  *  ^^^'  *^^  latitat  agcunfi 
ifflprifonment  ^*'  phiftttf  Jojjah  Cor4cux  Shadgett,  tArr/M  ^o/Z; J  hf  tbt  mum 
of  ^.^.  by  rf  Jol^  Shadgett,  direQe4  <o  the  ihcrifF  pf  London^  &c. ;  and 
*^^fl^  d^*  ib  It  fct  out  the  writ,  authoI^!^^ng  the  iheriflF  ip  arrcft  jfolm 
aoainft  i7.  jS.>  ^^^g^^^  f  which  wa6  iadorfiid  for  bail  in  10/. ;  aod  averred  the 
and  averring  delivery  of  it  to  the  OieriiFj  who  thereupon  before  the  return 
^at  it  wag  4aadp  his  warrant  unicr  fcal,  &C.  direded  to  thff  defendant 
jf"i.  bythe  ^%^  W^  another,  fcrjeanta  at  nciace,  and  thereby  commanded 
n9meofC.B*f  ^^^f"  to  take  the  faid  Jofiah  Cordeux,  therein  ciUledhy  the  name  of 
and  that  they  John  Shadgett,  to  anfwer  the  faid  D.  Allen  in  |hc  plea,  &c. ; 
th^  ^ik  ^'i^r-  ^^^^  ^^^'^  warrant  wa^  delivered  to  Clipfon  to  be  executed,  who 
Ion ;  there  before  the  return  of  the  writ  arrefted  the  fold  JoiUb  Cordeux  to 
beingno  aver-  anfwer,  &c.,  which  were  the  trefpafles  complained  of,  &c.  And 
^B  wM  ^^  ^  coBclttded  with  an  avemait  that  the  (vA  Jojab  Carded 
known  as  well  ^^i^^  Mid  ^ohn  Shadgett  in  the  faid  writ  and  warrant  *  men- 
by  the  name  tioned  are  one  and  the  fame  ^erfon^  and  not  other  or  different. 
o^C.  B.         To  this  there  was  a  general  demuvrer  and  joinder* 

L  3^?  J  Wiglejf  in  fupport  of  the  plea,  faid,  that  the  demurrer  was 

joined  in  this  cafe  before  the  determination  of  the  Court  in 
Dixie  V.  Schoiej(a)  in  the  laft  term;  which  he  admitted  to 
be  dire£lly  in  point  again  ft  him.  That  the  only  other  cafe 
upon  the  fubjed  was  Cole  v.  Hin^on{i)i  but  that  was  a 
.cafe  of  ^rocefs  agaiixft  the  goods  .^  the  party  by  a  wrong 
name. 

Lord  Ellenborough  C.  J.  This  cafe  is  eiadly  the  fame  as 
Dixie  V.  Scholejt  laft  term ;  and  that  was  exactly  the  fame  in 
principle  as  Coky.  Hindfon*     And  there  was  the  fame  averment 

(a)  I  waa  not  in  Court  when  that  cafe  was  decided  (  bat  the  pka 
Was  in  the  fame  form  as  this :  and  the  Court,  1  was  informed,  were 
clearly  of  opnion  that  it  was  no  anfwer  to  the  af^ion,  when  brought 
immediately  on  the  execution  of  the  firft  procefs  ;  whatever  it  might 
be  after  an  opportunity  of  pleading  In  abatemcAC  had  been  fuffcrcd  to 
{[o  by,  without  inGfting  on  the  mifnonler. 

(1)  6  Term  Rep.  tl^ 

is 
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in  bothy  that  the  procefs  HTued  agatnft  the  fame  perfon  fo  mif- 

defcribed.     Procefs    ought    regularly   to  defcribe   the   partj 

againft  whom  it  is  meant  to  be  iflued;  and  the  arreft  of  one    Smapqktt 

perfon  cannot  be  juftified  undeir  a  writ  fucd  out  againft  an-     r^^?f- 

ether. 

Lawrence  J.  In  CoU  ▼•  Binifm  Lord  Kenyon  obferved>  that 
there  was  no  averment  that  the  plaintiff  was  known  as  well  by 
the  one  name  as  the  other :  neither  is  there  any  fuch  averment 
in  this  cafe. 

Per  CuriMm,  Judgment  for  the  PlalntiC 


Fjsher,  Executrix  of  Toten,  againfi  Mowbray.      j^ll^ 

nPO  debt  on  bond  to  the  teftator  for  30/.,  the  defendant  pleaded  An  mfaat 
-^   infancy;  and  the  plamtiff  replied  the  condition  of  the  bondj  ^"^"y^"^ 
whereby,  after  reciting  that  Toien  had  paid  14/.  to  the  church-  bimretf  t«« 
warden  of  tl^e  parifli  of  $t  Boto^^  Aider/gate^  in  confideration  bond  with  a 
of  his  taking  charge  of  an  infant  begotten  by  the  defendant,  the  ??^^^"* 
condition  was,  that  if  t^e  defendant  fiiovld  pay  to  the  teftator,  payment  of 
his  executors,   &c.   14A  and  interefi  thereof  ^t  the  rate  of  5/.  fitf^r^aswell 
per  cent.,  and  5/.  for  the  damp  of  the  bond, -it  was  to  be  void,  **  pnnapaL 
&C. :  he  then  pleaded  that  the  bond  was  fo  madeby  the  defend* 
ant  to  Jiten  for  fecurine  payment  of  the  14/.  advanced  by  Toien^ 
and  paid,  and  expended  by  him  for  the  ufe  of  the  defendant  at 
his  requeft  ;  the  fame  being  p^id  r\eceffarity  and  for  the  ufe  and 
benefit  of  the  defendant,  and  for  fecuring  the  payment  of  inte^ 
reft  on  the  14/.  at  the  rate  of  5/.  per  cent.,  &c. ;  and  then  al« 
leged  a  breach  in  non-payment  of  the  principal  and  intereft^  and 
the  5/.  for  the  ftamp.    To  this  there  was  a  general  demurrer^ 
and  joinder. 

When  this  cafe  was  called  on.  Lord  Ellenborough  C.  J,  ? 
alked  Clayton  Serjt.,  who  was  to  fupport  the  replication,  whe»> 
ther  he  had  any  authority  to  (hew  that  a  bond  given  by  an 
infant,  bearing  intereft^  could  be  fuftained:  befides  other  dif- 
ficulties in  the  cafe  which  he  had  to  contend  with.  To 
which 

Clayton  Scrjt.  anfwered,  that  the  whole  current  of  authorities 
fliewed  that  an  infant  might  bind  himfelf  by  fingle  bill  for  ne-      C  33'  3 

ceiTaries 


3i*  Biases  m  pastes.  rtRU 

sSo^*^        ceuaries  (a):  and  that  Gnce  the  cotiftruflion  pat  upon  the  ftaf» 

"  8  &  9  W^. 3.  r.  1 1,  in  U^?/^/  v.  RokfweU{b)^  and  Walcotv.  GimlJ^ 

FisRSR       ,';i^  ^^j    etrery  brfnd  with  a  penalty  Is  no  more  thid  a  (ingle  bill', 

Maw^^AT    ^"^  thercforfe  art  hlfant  dantiot  be  f)rejiidiced  by  the  fdrm  6^  thk 

fecurity.     And  if  he  were  not  liable  at  all  for  the  payment  of 

intercft;  IBat  woiilc!  not  avoid  thi  feciirify  dtOgcthfet,  but  only 

go  to  the  quantum  of  damages. 

Lord  ELLENBOKotJdk  C.  J.  fivfcil  if  there  ^ttt  any  founda- 
tion^ as  id  ingenioufly  contended,  for  faying  that,  finCe  thb 
flat  of  William,  the  bond  in  a  penalty  wi!h  i,  Cbridition  is  in 
cflFe£l  a  fingle  bill,  and  cbuld  be  available  againft  an  infant 
vpon  the  account  here  difclofed  \  ftlll  this  goes  beyond  all  the 
authorities  in  charging  the  infant  with  intereft#  And  this  ob- 
je£iion  goes,  not  merely  to  the  quantum  of  damages,  but  to 
avoid  the  whole  fecurity  ;  for  the  judgment  muft  be  for  the  fum 
doe  upon  the  bond,  and  part  of  that  fum  is  due  fbr  intereft ^  for 
llrhich  an  infant  cannot  give  a  fecurity. 

Per  Curiam^  Judgment  for  the  Defeadatit  ((/). 

Surrough  was  to  have  argued  for  the  defendant; 

i  ■ 

(tf)  Vide  RikgeU^.  Lee^  t  Leir.  S6.         (5)  5  Tehn  R^.  538. 
(c)  8  Term  Rep,  1 26.  \    .  i 

{d)  Vide  Co.  CM.  172.  a.  A  bill  is  commoftly  taken  for  a  ilogic 
bond  without  any  condition.  An  ia^nt  may  bind  himfelf  to  pay  for 
neceflaries,  Jcc.  but  if  he  bind  himCelf  in  an  obligation  or  other  writing 
with  a  penalty  for  the  payment  of  any  of  thefe,  that  obligation  (hall 
not  bind  him.  And  fa  Trueman.y,  Hurft,  i  Term  Rep.  40,  it  was  held 
that  afiumpfit  on  an  account  ftated  would  not  Ee  againft  an  infant. 


|H  THE  70KTT-$EV£KTH  YeAR  OF  GEORGE  III.  354 

1807. 


^m 


Jhe  Kino  againji  The  Inhabitants  of  St.  Margaret,  Wednejda^^ 

Leicefter.  JirWzz^. 

TWO  jafticcs  by  their  order  removed  ^arah  the  wife  of  Da*  Where  one  of 
viV  bittfoh^  and  Tkdmas  her  infant  fon,  from  S/.  Margarefs  ^^^  ^''^^ 
to  Keyham  in  the  county  of  Leicefter.     The  Seflions,  on  appeal,  ^^  appoint- 
qua(hed  the  orders  fubje£l  to  the  opinion  of  this  Court  on  the  ed  overfeer  <£ 
following  cafe,     it  was  proved  that  the  derivative  fettlement  of  the  poor,  a 
D.  BtUfon  was  at  Keyham.     And  the  appellants  then  proved  an  "rtificateof 
indenture  of  apprenticcfliip  by  which  Z>.  Btllfon  was  bound  to  fignedby 
one  J.  Hallaftty  of  Offlnptm  parifh  in  Nottinf^hamjbiri ;  under  boihiianul- 
which  Billfin  fcrved  more  than  40  days  in  OJJington.     The  re-  ^"y>  *"^  ^°" 
fpondents,  to  fet  afide  this  fettlement,  produced  the  following  apprentice 
certificate  granted  to  OJftngtm  pariih : — Nottinghamjlnre,  to  wit,  ferving  the 
We,  John  Redfem  and  Stephen  Sharpe,  eburchwardens  and  aver  -  ccrtilicated 
feers  of  the  poor  of  the  parifti  of  Gotham  in  the  county  of  Not*  certificated 
tinghamy  do  hereby  own  and  acknowledge  J.  Hallam  and  JE/i-  parifh  from 
%aheth  his  wife  to  be  our  inhabitants  legally  fettled  in  the  pariQi  ^^^"^"^Z  a 
of  Gotham  in  the  county  of  Nottingham  aforefaid,  &c.  (con-  [f^^'*?^^"^^ 
eluding  in  the  ufual  form,)  dated  the  26th  of  June  1775  ;  and  the  certificate 
direded  to  the  churchwardens  and  overfeers  of  the  poor  of  the  a6l  8  &  9 
parifh  of  OJfsngton  in  the  county  of  Nottingham  \  and  it  was  ^  \'  ^  ]^' 
hgned  and  fealed  by  John  Redfern  and  Stephen  Sharpe,  and  al-  certificate  to 
lowed  by  two  jufticcs  of  the  peace,  in  the  ufual  form.     It  was  be  under  the 
proved  that  Stephen  Sbarpe  and  John  Redfern  were  appointed  J}*"^«  *n^ 
the  two  churchwardens  for  Gotham  parifh  for  the  year  1775,  n\iu\     * 
and  that  the  faid  $t£phen  Sharpe  was  alfo  appointed  the  fole  dens  ifnJ 
ovtrfeer  in  the  fame  year.     Ihe  queftion  referved  by  the  Scf-  overfeers,  «• 
iions  was,  Whether  the  certificate  were  valid  ?  ^^^  ^T^t 

Rough  (with  whom  was  Darell)^  in  fupport  of  the  order  of  q^  ^f  j|,g      ' 
tScflions,  was  flopped  by  the  Court,  who  referred  to  Rept  v.  overfeers 
Clifton  (a),  as  having  in  effefl  decided  this  qucflion.  vihtrt  there 

Faugban  Serjt.,  {Balguy,  Gurney,  and  Beauclerk  were  with  ^'a£"  alfd 
him)  contra,  admitted  that  that  cafepreffed  againfl  him  ;  but  there  mult  be 
obferved  that  it  was  the  cafe  of  an  appointment  of  a  fingle  ^^  ^^^^  ^^^ 
overfeer  for  a  townfhip }  and  he  alone  granted  the  cenificate,  ^^^^'l^^"  *^ 

f  ^       r  ^     r^  C  333  3 

[a)  zE^fti  168. 

though 
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though  there  were  two  churchwardens  for  the  pariOi  at  large  i 
whereas  here  both  the  parifli  officers  concurred :  and  the  ftat« 
The  King    ^g  £//2,  c.  2.  conftitutes  the  churchwardens  to  be  overfcers, 
Th^Ii^bU   ^"^  finding  the  Court  decidedly  ^gaiaft  them,  he  and  the  other 

tants  of      counfel  acquiefced. 
St.  Mar«a-      Jjotd  Ellenborough  C  T.    The  words  of  the  ftat.  43  Eliz^ 

S.KT 

lieic^er  ^*  ^'  ^'^  ^^^^  ^^^  churchwardens  of  every  parifli j  and  four,  three^ 
or  two  fubftaotial  houfeholders  there,  (hall  be  called  cruirjitrs  of 
the  poor,  and  are  to  take  charge  of  them.  Then  the  certificate 
a&>  8  &  9  IT.  3.  tf.  30.  requires  that  a  certificate  (hall  be 
granted  under  the  hands  and  feals  of  the  churchwardear  aaJf 
overfeer/  of  the  parilh,  or 'the  mofor  part  of  them  ^  how  then  can 
we  fay  that  that  which  is  diredied  to  be  done  by  two  overfirer^ 
at  leaft)  joined  to  the  church  wardensi  or  the  major  part  of  thero, 
can  be  done  by  one  overfeer  and  ouje  churchwarden  only  ^  or  by 
two  churchwardens,  one  of  whom  a£led  in  the  double  charac- 
ter of  churchwarden  and  overfeer  ? 
[  334 1  Lawrence  J.  The  ftatute  of  King  WiUiam%  which  mud 
govern  us  in  this  queftion,  has  exprefsly  given  the  power  of 
granting  certificates  to  the  churchwardens  and  overfeer/  jointly;) 
or  the  major  part  of  them :-  and  in  cafe  there  be  no  churchwar- 
dens, it  gives  the  fame  power  to  the  overfeers  alone,  of  whom 
there  mud  at  lead  be  two :  but  in  no  event  does  it  give  this 
authority  to  the  churchwardens,  without  the  overfeers. 

Per  Curiam^  Order  of  SeiEons  confirmed. 


Wednefdoft  Daniel  agaiufl  DODD. 

j^nV  2  2d* 

A  defendant    H^HE  defendant  was  arrefted  for  a  debt  at  the  fuit  of  the  plain* 

trirftcd,  licld    ^    tifF,  and  held  to  fpecial  bail  i  and  after  a  verdidl  for  the 

w  *i      #1 
^^  T*    /"   A  plaintiff  in  June  1803,  ^^  agreed  to  accept  from  the  defendant 

ftfrrrwards       three  bills  of  exchange  as  a  coUaiteral  fecurity  for  the  damages 

luperfedcd       and  cofts ;  and  it  was  agreed  that  execution  fliould  not  iflue 

for  want  of     j^nxW  default  made  in  payment  of  the  bills.     In  Miciaelmas 

being  charged  ' 

in  execution 

cannot  be  held  to  bail  anin  upon  bills  of  exchange  gifen  by  him,  before  he  was 

rendered,  39  a  collateral  fecurity  for  the  damages  and  cofts  recovered  againft  him 

in  the  former  adion,  and  upon  agreement  for  a  ftay  of  exccutioD  till  dmuk  made 

in  payment  of  the  bills. 

*  term 
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term  1803,  after  the  bills  had  been  accepted,  the  defendant's        1807* 
bail  rendered  him  in  their  difcharge  tp  the  warden  of  the  Fleets  ^ 

On  the  14th  of  February  1S04  the  defendant  was  fuperfedcd      Dawibii 
for  want  of  being  charged  in  execution  y  and  upon  the  23d       ^qdd 
of  Fehruary  laff  he  was  arrefted  upon  the  two  bills.   Aad  therc<> 
^pon 

Comyn  moved  on  3  former  day  that  the  defendant  ikiight  b6 
difcharged  on  filing  common  bail  \  and  cited  HM  ▼.  Hoives  {a)i 
and  Taylor  ▼•  Wqfteneys  (b) :  in  the  latter  of  which  the  defendant 
was  arrefted  for  25/.  and  lay  in  gaol  till  he  was  faperfeded;  af<*  C  335 1 
ter  which  he  gave  the  plaintiff  a  note  for  to/.f  who  held  hkn  to 
bail  in  a  frefli  adion  upon  it :  but  the  Court  dtfcharged  him  on 
common  bail ;  faying,  that  it  was  but  a  further  fecDrity,  and 
did  not  extingtti(h  the  former  caufe  of  a£iion.  And  he  alfo  te« 
ferred  to  Chambers  v.  Robin/on  {e)^  CrutehJUld  v.  Seywari{d)f 
and  Blandford  v.  Foot{e), 

Reader  now  (hewed  caufcy  and  relied  upon  Collins  ▼« 
PovfeU(f)y  where  a  caufe  in  which  the  defendant  had  beea 
bolden  to  bail,  having  been  referred  to  arbitration,  and  the  ar* 
bitrator  having  awarded  above  j  o/.  to  the  plaintiff,  4he  defend-  ^ 
ant  was  again  held  to  bail  in  an  a£}ion  on  the  award ;  the 
Court  faying  that  it  was  an  entire  new  caufe  of  adion  \  and 
diftinguiOiing  it  from  the  common  cafe  of  an  aflion  on  a  judg- 
ment* 

Ijord  Ellbnborough  C.  J.  faid,  that  the  award  in  that  caft 
might  have  been  pleaded  in  bar  of  the  original  caufe-of  a£lion  1 
but  here  the  giving  the  bills  could  not  have  been  fo  pleaded  in 
bar:  they  did  not  give  a  new  fo  much  as  an  aliemaiive  caufe  of 
a&ion :  they  were  nothing  more  than  a  further  fecurity  for  the 
fame  caufe  of  action,  according  to  the  cafe  in  Strange^  which 
is  ilrongly  in  point ;  and  gives  a  rule  which  is  beft  calculated 
to  prevent  oppreiEon. 

Per  Curiam f  Rule  abfoltttc* 

(a)  9  5/rtf.i039.        \h)  lb.  12x8.         {e)  zStra.jSz. 
(d)  z  mif.  93.  \e)  Cowp.  73 .      {/)  a  Term  Rep.  75^. 
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I  Soy. 


nurjifay.  Gray  azamff  Cook. 


A  market  HnHE  plaintiff  havings  recovered  lefs  than  5/.  in  an  a£liofi 
gardener  who  brought  in  this  court  againft  the  defendant,  a  market  gar^ 

with  a  filed  ^^^^f  living  at  Bermondfey  in  Surry^  the  latter  obtained  a  rule 
over  it  in  nifi  in  Hilary  term  lad  for  entering  a  fuggeftioa  upon  the  roll 
Fleet  marlett  under  the  ftatutea  3  Jac.  i.  r.  i$.  and  39  5c  40  G«.  3.  £.  104. 
*  nt"  Whi^  (local  afts),  that  the  original  caufc  of  adion  did  not  exceed  5/., 
be  occupied  and  that  the  fame  was  recoverable  in  the  London  Court  of  Re- 
three  times  a  quefts:  which  application  waa  grounded  olh  an  affidavit  of  the 
k^t^d  "Ttr  defendant's  occupation  of  certain  market  (lands  (as  they  are 
JO  o'cldck  10  ufually  called)  in  FUd'-markitf  which  he  held  under  the  corpo«* 
the  morning;  ration  of  London  at  an  annual  rent.  It  a]^ared>  however, 
after  which,  ^^^^  (hewing  caufe  in  the  fame  term  that  theCe  ftaads  were 
other  days»  it  ^^^^T  ^^^^  ^7  ^^  defendant  on  market  days,  three  times  a  week, 
was  occupied  till  a  certain  hour  in  the  morning  \  and  that  after  that  hour  on 
by  others;  thofe  days,  and  at  all  times  on  other  days,  thefc  (lands  were 
aftand^^ithm  ^P^"  toother  perfons;  but  it  not  diflindlly  appearing  what  de- 
tfae  meaning  fcription  of  (lands  thefe  were,  and  how  occupied,  the  Court  di- 
oi  the  London  reded  the  cafe  to  (land  over  till  this  term  for  a  further  affidavil 

^  dh  Ta^^'  ^^  ^^^^^  ^*^*  •  «^'^ffi"g  ^^^^^  <^'c»'  opinion  to  be,  that  if  the 
30  &  40^.3.  party  had  no  permanent  occupation  of  the  (land,  but  that  it 
£.  104  fo  as  Was  occupied  at  other  rimes  by  other  perfons  ;  this  was  not  fuch 
r  ed  fo  be"  *  "  t^^pi^g  of  a  (land"  as  was  within  the  meaning  of  the  aft  of 
fued  there  for  parliament.  It  now  appeared  by  an  additional  affidavit,  that 
a  debt  under  the  defendant  rented  fix  garden  (lands  in  Fleet- market' from  the 
5'*  corporation  of  London^  under  an  agreement  with  the  clerk  of  the 

market,  at  an  annual  rent,  with  a  ftipulation  for  three  months' 
notice  to  quit  on  either  (ide*  That  thefe  (lands  are  about  fix 
feet  fquare,  with  a  roof  over  them,  but  open  at  the  lides,  and 
jthe  goods  are  pitched  on  the  ground.  That  the  market  days 
for  green  grocery  are  three  times  a  week,  during  the  feafon  i 
and  the  defendant  on  thofe  days  occupies  the  (lands  till  about 
10  o'clock  in  the  morning,  at  which  time  all  carts  and  waggons 
are  dtre£led  to  be  cleared  away  -,  and  after  that  time  the  ftands 
are  occupied  by  other  perfons,  as  they  are  on  other  days  of  the 
week  than  the  green  market  days.     It  alfo  appeared  that  the 

'-*'    *  plaintiff 
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plaintiff  knew  of  the  defendant's  keeping  thefe  Hands  m  this       1807. 
manner  before  the  adiion  was  brought.  ■■ 

The  Attcrney-General  and  Gurney  (hewed  caufc  agalnft  the       Gray 
rule  5  and  Marryat  was  heard  in  fupport  of  it.  ^^ok 

Lord  Ellbnborough  C.  J.  The  a£t  of  the  39  &  40  G.  3. 
goes  far  enough  as  it  isy  and  we  muft  not  carr^  it  to  a  more 
cztraTagant  length  by  conftru£lion.  Having  began  with  pro* 
viding  for  the  fair  and  obvious  cafes  of  debtors  inhabiting  and 
refiding  within  the  cityi  it  contemplated  alfo  the  cafe  of  thofe 
vho  were  fubftantially  carrying  on  their  bufinefs  there  in  the 
day-time,  though  they  might  flcep  elfewhere  at  night.  It 
therefore  extended  the  privilege  of  being  fued  in  the  Court  of 
Requefts  to  thofe  who  kept  even  ftands  and  (beds  for  the  fale 
of  their  goods  all  the  day  long ;  where  thofe  who  had  bufinefs 
to  tranfafl  with,  oj  demands  to  make  upon,  them  might  know 
where  to  find  them  at  all  reafonable  hours.  But  this  defendant 
does  not  keep  a  (land  for  the  whole  day.  After  10  o'clock  in 
the  morning  be  is  no  longer  to  .be  found  there  ;  but  others  oc- 
cupy his  place.  I  do  not  obje£l  to  this  keeping,  as  of  zjbedf 
but  to  the  keeping  itfelf.  He  has  too  fiiort  an  enjoyment  of  the  [  338  ] 
fiand  to  come  within  the  fair  meaning  of  the  ftatute  as  one 
keeping  a  (land.  It  meant  to  include  only  perfons  virtually  do- 
miciled there  during  the  day  \  though  not  having  the  conveni- 
ence of  ileeping  there*  It  would  be  giving  a  dangerous  latitude 
of  interpretation  to  the  a£t,  if  fuch  a  cafe  as  this  were  held  to  be 
withip  it.  / 

Grose  J.  This  is  not  a  keeping  of  a  (land  within  the  a£l; 
the  meaning  of  which  was  to  avoid  uniieceflary  expence  and 
vexation,  by  obliging  creditors  who  fued  for  fmall  fums  to 
bring  their  a£lions  within  the  local  jurifdi£lu)n  where  the  de- 
fendants refided  or  generally  carried  on  their  bufinefs.  As  in 
the  inftance  of  coblers,  who  have  their  regular  ftands  in  the 
town  where  they  work  all  day  at  their  employment,  though  they 
ileep  elfewhere  at  night.  But  that  does  not  apply  to  the  fitua* 
tion  of  the  defendant. 

LawbTence  J.  The  conftru£iion  of  the  zQ.  contended  for 
would  be  very  inconvenient  for  debtors  themfelves ;  for  they 
may  be  warned  to  ^pear  to  the  fuit  by  leaving  the  notice  or 
fammons  at  the  ftand  which  they  keep ;  but  a  defendant  would 
have  but  little  chance  of  feeing  a  notice  left  at  fuch  a  ftand  as 

V0L.VIIL  T  this 


339  CASES  IK  EASTER  TERM 

1 807.  this  is  dcfcribed  to  be ;  which  is  oecapied  thef  greiter  patt  of 
every  market  day,  and  the  vhde  of  every  othet  day,  by  odier 
peribns. 

Le  Blanc  J.  The  kuping  mentiMied  in  the  ftatate  muft 
mean  at  lekft  fuch  a  permanent  keeping  as  the  natute  of  the 
(land  or  other  fabjeft  matter  will  reafonably  adnftit  of  1  and  can 
C  339  ]  never  apply  to  the  cafe  of  a  man  who  is  away  from  the  ftand 
the  greater  part  of  the  week,  and'  the  ^ater  part  of  any  day  in 
the  week. 

Ruk  difchirged. 


^ruUy,         West   and  AtKAher^  Executors  of  Moore,  azainS 


The  devifor  HT^I^E  plaintiffs  brought  an  a£lion  fofr  m6ney  had  and  received 

havmg  dc-  A    y^j  jj^^  dcfendatit  to  their  ufe  as  executors^  in  order  to  try 

eftatcj  to  A.  ^^^  ^'^'^  ^^  (landing  corn  gtoM^ing  on  the  teftator's  preroifesat 

in  fee;  and  the ^ time  of  his  death,- claimed  by  them  under  the  wiH  of  the 

to  his  cxccu-  teft|t5y  a«unft  the  defendant  the  dcVIfee  df  the  real  eftatc. 

tors      all  nis 

«*  money,'*      The  plaintiffs  were  nonfuitcd  at  the  trial  before  Le  Blafte  J;  at 

^c.  flock  upon  the  laft  fiimmer  aflizes  at  Worcefitr^  fubjcfk  to -the  opinion  of 
hlifarm,  with  ^^  Court  on  this  cafe.  The  tcftator,  Jambs  Moore,  by  his  will 
mcntTo/huf-  ^^^^^  ^^^  sSthof  March  i8of,  after  dcvlfing  fevcral  eftates  to 
bandry,  and  the'dcfendant  in  tail,  dcviffcd  as  follows :  "  Alfo  I  gtve^and  dc- 
aU oiler  his  cc  yjfe  unto  my  f^id  coufln  Edward  Mcore  aforcfaid  (the  de- 
perfonal  efiate  „  fendant)  all  thofe  my  feveral  eftates  fituate  in  the  pariihcs  of 
tUTC  or  kind  **  Great  Sbeljley  and  Marticy  in  the  county  of  Worcefter^  and 
foeveointruft  <'  now  in  my  own  occupattonf,  and  in  the  occupations  of  my 
^^T\t  ^'^*  '^  reftcaive  tenants  J.  A,  E.  S.,  and  J.  M.,  to  hoH  to  him, 
&c. :  feld  *  **  ^^^  ^^^^  ^^^  affigns  for  ever/'  The  teftator  then  derifed 
that  the  dcr  feveral  other  eftates  to  different  perfons :  and  after  deviGng  to 
^^1*1  V  ^^^  plaintiffs  (naming  them  as  his  executors)  certain  freehold 
farm  carried    eftates  therein  defcribed,  and  all  other  his  freehold,  leafehold, 

the  ftanding    ^^  copyhold  eftates  not  thereinbefore  difpofed  of,  in  truft  to  Ibll,      I 

crops  of  corn  I 

growingthere 

at  the  tioic  of  his  death  from  the  devifee  of  the  land  to  the  executors ;  although 

there  were  affets  fuffideot  to  pay^  all  the  debts  and  legacies  whhput  that  aid. 

and 


I 
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And  apply  the  monies  ariCng  from  fuch  fale  in  the  difcharge  of       iSoy. 

bis  *  debts,  funeral  expences,  and  legacies  \  he  proceeded  as  fol-  ■ 

Jows !  "  And  alfo  I  give  and  bequeath  unto  my  faid  executors      .^*''*', 
*y    It  •  t  i-    »   •  .      r  I.     ri    ij        J      and  Another 

^*  M  my  monies^  and  fecunties'  for  money,  houlehold  goodS|       aoMofl^ 

•*  furniture,  plate,  chinaj  lineni  anijioch  upon  m^farm^  with      Moorb. 
**  the  implements  of  hufbandry,  and  cdl  other  my  perfonal  eftate      L  34^  J 
^*  rfnvhat  nature  9r  kindfoever,  or  whcrcfoever  j  in  truft,  to  fell 
<<  and  difpofe  of  the  fame,  and  to  apply  the  monies  arifing 
<*  therefrom  to  the  payment  of  my  juft  debts,  funeral  expences* 
'<  and  the  expences  of  proving  and  executing  this  my  will,  and 
*^  alfo  in  the  difcharge  of  the  refpe£live  legacies  hereinafter  by 
<*  me  given  and  bequeathed.'^    The  teftator  then  gave  feveral 
legacies,  and  added,  <<  And  my  mind  and  will  is,  that  the  after* 
mentioned  legacies  (hall  he  paid,  as  foon  after  my  deceafe  as 
my  executors  can  with  propriety  fell,  difpofe  of,  and  convert 
■*  into  money,  the  real  and  perfonal  eftates  left  to  them  in  truft 
^^  for  that  purpofe.     And  in  cafe  the  monies  arifing  from  the 
<<  fale  of  my  faid  eftates,  left  in  truft  to  be  fold  as  aforefaidy 
*'  {ball  amount  to  more  than  will  pay  my  juft  debts  and  lega- 
**  cies,  then  I  give  the  furplus  or  refiduum  unto  my  executors 
<<  hereinafter  named|  to  pay  and  apply  the  fanke  unto  fuch  per^ 
*^  fon  or  perfons  as  I  fiiall  hereafter  appoint  under  my  hand 
**  and  feal,  duly  executed,  by  way  of  codicil  to  this  my  will/^ 
The  teftator  died  the  27ih  July  1805,  fcifed  in  fee  of  the  feve- 
ral eftates  devifed  by  him,  and  not  having  made  any  codicil  to 
his  will,  or  otherwife  altered  it.    Immediately  upon  his  death 
the  defendant  entered  into  pofleflion  of  the  feveral  eftates  at 
Great  Sbeljley  and  Hartley  fo  devifed  to  him.     At  which  timd 
there  were  growing  upon  the  lands  in  Great  Sbeljley  feveral 
crops  of  wheat,  oats,  beans,  and  peas,  which  wete  (hortly  after- 
wards cut  and  fold  by  him,  and  231/.  17/.  received  by  him  for      £  34^  3 
the  fame.     ExcluGve  of  that  fum,  there  was  a  confiderable  fur- 
plus  of  the  teftator's  perfonalty,  after  payment  of  all  his  debt^ 
and  legacies,  without  felline  any  of  the  real  eftates  devifed  in 
truft  to  be  fold  to  pay  debtsand  legacies.    If  the  Court  were 
of  opinion  that  the  plaintiflFs  were  entitled  to  recover  the  vsflue 
of  the  ftanding  crops,  then  a  verdi£l  was  to  be  entered  for  the 
plaintiflFs  for  the  faid  fum  of  23 1/.  17/.    But  if  the  Court  were 
of  opinion  that  the  ftanding  crops  pafled  to  the  devifee  of  the 
laadi  then  the  nonfuit  wa&  to  remain. 

Ta  fuller^ 
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1807.  Puller y  for  the  plaintifFs,  faid,  that  it  was  clear  that  aa  bc- 

'  twcen  the  executor  and  the  heir,  if  there  il^ere  no  dcrifcc  of 

Wbst        the  land,  the  executor  would  be  entitled  to  the  (landing  crops 

adnj       ^^  ^®'^  (^)»  t^*"^^  "^^^  "°^  difputed  :  and  Lord  Ellenhorougb 

Moore.       C.  J.  referred  to  Gilb.  L.  of  Evid.  214,  15.  as  coUefting  the 

authorities,  and  giving  the  bed  explanation  of  the  diftinftion.) 

The  only  reafon  why  (landing  crops  (hall  pafs  from  an  executor 

to  the  devifce  of  the  land,  as  was  held  in  Spencer*^  cafe  (i),  ii 

upon  the  prefumption  that  it  was  the  will  of  the  teftator  that 

he  who  takes  the  land  (hould  take  the  crops  which  belong  to  it: 

becaufe,  as  it  is  faid  in  Gilbert's  L.  of  Evidence^  214.  every  man's 

donation  (hall  be  taken  mod  drongly  againd  himfeif.     But  the 

rule  being  founded  in  prefumption,  that  may  be  rebutted  as  in 

other  cafes  by  any  thing  in  the  will  which  (hews  that  the  de- 

vifor  meant  that  the  executors  (hould  have  the  crops.     And 

here  the  devife  of  the  land  to  the  devifee  is  in  general  terms : 

but  to  the  executors  he  devifes  by  exprcfs  words,  the  Jlock  on 

C  34^  3      his  farm  f  and  all  other  his  perfonal  eflate  of  what  nature  or  kind 

foever.    The  mere  devife  of  all  his  perfonalty  by  exprcfs  words 

to  his  executors  would  have  rebutted  the  prefumption  arifing 

from  the  general  devife  of  the  land ;  but  when  coupled  with 

the  devife  to  them  oiihtftock  on  his  farm  tiht  cafe  is  dronger. 

Agaiui  the  devife  to  the  executors  is  for  the  payment  of  debtsj 

and  therefore  (hould  have  the  larged  interpretation  to  increafe 

the  fund :  and  the  ultimate  fuificiency  of  the  fund,  without  this 

aid,  will  not  vary  the  condru£lion  of  the  words*     He  relied  on 

the  cafe  of  Cox  v.  Godfalve  {c)  before  Lord  Holt^  as  in  point  to 

(hew  that  a  devife  by  one  of  the  flock  ofhisfann  to  his  executrix 

woj^d  carry  the  danding  crops  to  her  from  the  devifee  of  the 

land*     And  this  is  adopted  in  Bull,  N,  P.  34. 

Wigleji  contr^,  endeavoured  to  didinguifh  this  from  Cox  V. 
Go^alve:  becaufe  there  the  devife  of  the  dock  of  the  farm  was 
pot  to  the  devifor's  mother,  as  executrix^  but  it  was  exprefsly 
given  to  her  beneficially  for  her  life,  as  a  devifee,  and  not  fub- 
je£l  to  the  control  of  his  other  executor,  during  her  life :  (he 
therefore  dood  in  the  mod  favoured  lituation  of  a  devifee: 
but  here  the  perfonal  edate  which  the  executors  take  is  irome^ 

<tf)  Co.  Lit.  55.  *.  and  3  Atk.  16.     ^         {h)  fTtncb.  51. 
(<)  Before  HoltC].  11  tV.^.  cited  /row  LotiHolt'9  MS.  w 
Cfv/ij  v«  Wadfwortbt  6  t^ijll  604.  AOt«. 

diately 
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diately  chargeable  with  the  payment  of  debts,  &c.    The  cafe  of        1807. 
Cox  V.  Godfalve  admits  the  general  rule,  but  proceeds  on  the  idea       — — ■ 
that  the  (landing  crops  there  were  exprefsly  devifed  away  from      j  A^'th 
the  dcvifce  of  the  land,  by  thc^  devife  to  the  mother  of  the       againji 
Jlock  of  his  farms.     But  that  is  a  ftraincd  conftruftion  of  thofe      Moore. 
words,  which  are  ufually  taken  to  mean  moveable  ftock  only* 
Standing  corn  is  not  feizable  under  a  fieri  facias,  but  only  under       [  343  ] 
a  levari  facias  :  it  was  not  didrainable  at  common  law,  but  is 
made  fo  by  (latute. 

Lord  Elj-enborough  C.  J.  The  cafe  of  Cox  v.  Godfahi 
before  Lord  Holt  is  in  terms  fo  much  the  fame  as  this,  that  it 
xnuft  conclude  it ;  though  but  for  that  cafe  I  Oiould  have  been 
more  inclined  to  think  that  ftoch  on  the  Jarm  meant  moveabler 
ftock.  The  diftindion  between  the  heir  and  devifee  of  the  land 
in  this  rcfpe£i  is  capricious  enough.  In  the  tedator  himfelf 
the  ftanding  corn,  though  part  of  the  reality,  fubfids  for  fome 
purpofes  as  a  chattel  intereft,  which  goes  on  his  death  to  his 
executors  as  againft  the  heir ;  though  as  againft  the  executors 
it  goes  to  the  devifee  of  the  land,  who  is  in  the  place  of  the 
heir.  This  is  founded  upon  a  prefumed  intention  of  the  devi- 
foT  in  favour  of  his  devifee.  But  this  again  may  be  rebutted 
by  words  which  (hew  an  intent  that  the  executor  Ihall  have  it. 
So  the  matter  (lands  upon  the  authorities.  The  only  difference 
between  the  cife  before  Lord  Holt  and  the  prefent  is  that  there 
the  mother,  to  whom  the  (landing  com  was  conveyed  by  the 
devife  of  the  (lock  on  his  farm,  was  not  the  fole  executor ;  but 
if  (he  did  not  by  her  will  make  a  difpofition  for  the  payment  of 
certain  fums  which  he  bequeathed,  it  was  to  go  to  his  other 
executor  for  the  fame  purpofe  :  there  is  therefore  no  material 
di(lin£lion  between  the  cafes:  and  a  condrpfiion  having 
been  once  put  upon  thefc  words,  the  queftion  is  now  con* 
eluded. 

The  other  Judges  concurring, 

A  verdid  was  entered  for  the  plaintiffs  for  231/.  17/. 
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1807. 


Tuefday^  Braddick  ag-alnft  Thompson. 

Partialiiy  and  TPO  debt  on  bond,  the  defendant  craved  oyer  of  the  bond  and 
improper  *    condition ;  which  latter,  reciting  that  differences  had  arifcn 

•ARrator°*in  and  were  depending  between  the  plaintiff  and  the  defendant 
making  his      >nd  other  underwriters  on  certain  policies  of  infarance  t)n  (hips 
award  with-     and  freight,  in  which  the  plaintiff  was  intereded,  and  that  they 
th^d?"d^  t  ^*  agreed  to  refer  the  fame  to  the  arbitration  of  J.  K.  and 
and  his  wit.     ^^  H. ;  was,  that  the  bond  (hould  be  void  if  the  defendant  and 
neffes,  cannot  the  other  underwriters  did  abide  by  and  perform  the  award  \ 
be  pleaded  in    ^^  fubmiffion  to  which  was  made  a  rule  of  Court :  and  then 
tiononthe  '    ^^  pleaded,  ift,  non  eft  fadlum.     adly,  that  the  arbitrators 
bond,condi-    made  no  award,     sdly,  that  although  the  arbitrators  did  make 
tioned  for  the  and  puWifli  their  award,  (which  was  fet  out  in  the  plea,  and  di- 
of  the  award  •  ^^^^^  *  certain  fum  to  be  paid  by  the  defendant  to  the  plaintiff, 
but  is  only      on  the  defendant's  fubfcription  to  the  policy,)  yet  that  they  did 
matter  for       not,  before  making  the  (ame,  appoint  any  time  for  hearing  the 
•ophcation  to  ^j^fendaut  or  his  wilneflcs  or  proofs,  touching  the  matters  re* 
jarifdidion  of  ferred,  or  for  proceeding  in  the  reference  ;  and  that  the  faid 
the  Court  to    award  was  made  without  the  arbitrators  having  ?ieard  or  exa« 
^*^  "jj^*  V*-    nftincd  any  witncffcs  or  proofs,  on  behalf  of  the  defendant,  and 
ther  can  a  pa-  ^thout  their  having  given  him  any  opportunity  of  producing 
rol  agreement  any  witneffes,  &c.,  or  of  examining  or  obferving  upon  the  plain- 
between  the     x]S*s  witneffes  and  proofs,  &c. :  And  that  after  the  making  of 
wave  and         ^^^  award,  abd  before  the  time  appointed  for  the  payment  of 
abandon  the    the  money  thereby  awarded  to  the  plaintiff,  and  before  the  laft 
award  be         day  of  the  term  next  after  fuch  award  made  and  publiflied,  the 
J  ^   Q-  °       plaintiff  and  defendant  mutually  confented  *  and  agreed  to  wave,  re* 
*L  345  3      ^^^ifif  ^^^  abandon  the  faid  award,  and  all  claim  and  benefit 
on  either  fide  upon  or  by  virtue  thereof,  and  to  difcharge  .and 
acquit  each*  other  from  the  performance  of  the  fame :  and  that 
the  faid  award  was  thereupon  waved  and  abandoned^  and  ibeper^ 
fcrmance  thereof  relinquijbed  by   the  plaintiff  and   defendant, 
and  that  no  other  award  concerning  the  fame  matters  has  been 
made,  &c«    A  4th  plea  ftated  that  the  award  was  made  with- 
out hearing  the  defendant,  or  giving  him  an  opportunity  of  pro- 
ducing his  witneffes,  (as  before,)  not  ftating  the  fubfequent 
waver  of  it :  and  a  5th  plea  relied  on  the  waver  as  before  ftated^ 

after 
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after  the  award  was  made.    The  plaintiff  by  his  replicatton        1807. 
took  iffue  on  the  i  ft  plea :  and  to  the  fecond)  pleadpd  an  award       — 
28  fct  out,  made  within  time,  by  which  the  arbitrators  awarded   ^Braddicc 
she  defendant  to  pay  a  certain  fum  to  the  plaintiff:  and  de-    Xmom^W)!. 
murred  to  the  3d,  4th,  and  5th  pleas ;  ftating  for  fpecial  czuCog 
of  demurrer,  that  the  defendant  in  his*  3d  and  5th  pleas  has 
relied  on  a  fuppofed  confent  and  agreement  to  wave,  relinquift« 
and  abandon  the  award,  and  has  not  pleaded  the  fame  to  be 
made  by  any  deed,  or  made  a  profert  of  any  fuch  deed }  and 
in  the  3d  and  4th  pleas  has  pleaded  matter  ariGng  from  fup- 
pofed mifcondu£t  or  negle£b  of  the  arbitrators  to  avoid  the 
award ;  which  it  is  not  competent  tp  him  to  plead  ;  the  fame^ 
if  it  exifted,  being  matter  of  application  to  the  Court  to  fet 
afide  the  dward,  and  not  matter  of  plea  i  particularly  as  the 
defendant  has  not  imputed  fraud  to  the  arbitrators,  or  ihewn 
that  he  had  any  witneiles  or  proofs  to  produce  before  them  ; 
nor  has  alleged  that  he  did  not  know  of  their  meetings  to  make 
the  award.     Joinder  in  demurrer. 

Tie  Courts  (lopping  Wigley  in  fupport  of  the  demurrer,  afked  [  346  3 
JManjatf  who  was  to  fupport  the  3d  plea,  whether  the  matter 
therein  difclofed  could  fcrve  otberwife  than  as  ground  on  which 
to  have  applied  to  the  .equitable  jurifdi£lion  of  the  Court  for 
the  purpofe  of  fetting  afide  the  award :  but  fuggefted  that  it 
could  not  be  pleaded  in  bar  to  the  award.  And  Lawrenci  J. 
mentioned  Wills  v.  M^Carmifik{a)\  where  the  Court  faid,  that 
the  partiality  of  an  arbitrator  could  not  be  pleaded  to  an  aQion 
on  the  award* 

Marryat  obferved,  that  in  Chicot  v.  Lequefne  {b)^  Lord  Hard^ 
iviche  only  faid,  that  he  knew  of  no  cafe  of  that  fort ;  but  he 
thought  it  would  be  very  ftrange  if  there  could  be  no  defence  at 
common  law  againd  an  adiion  upon  a  corrupt  award.  And  he 
argued,  that  an  award  made  without  hearing  one  of  the  parties 
was  as  no  award. 

The  Court  however  being  ftrongly  againft  him  on  this  point ; 
he  next  relied  on  the  waver  and  relinquilbment  of  the  award  by 
the  parties,  or  as  upon  an  accord  and  fatisfaAion.  But  all  the 
Court  were  fatisfied,  that  the  defendant  could  not  plead  a  col- 
lateral agreement  by  parol  to  invalidate  a  claim  arifing  upon 

{a)  iWilf.i^i.  {b)  zVef.z^i- 

T  4  deed. 


34« 

1807. 

Braddick 

again/l 
Thompson. 
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deed  {c).    That  his  only  remedy  was  by  bringing  a  crofs  aQion 

upon  the  agreement  againft  the  plaintiiF,  for  fuing  upon  the 

bond,  in  breach  of  fuch  agreement ;  for  it  is  not  eren  pleaded 

as  accord  and  fatisfa^lion;  but  only  as  an  agreement /0  tv/iti^» 

without  any  a£l  done ;  which  is  mere  figurative  language*     On 

the  firil  ground  Lord  Ellenbarough  C.  J.  added,  that  it  was  not 

inconCftent  with  the  fa&s  admitted  by  the  demurrer  that  the 

parties  might  have  delivered  in  their  ftatements  in  writing,  by 

confcnt,  to  the  arbitrator,  who  might  have  decided  upon  them. 

ButfuppoGng  that  cafe  were  excludedt  how  could  the  injuftice 

of  an  arbitrator  be  pleaded  againft  one  of  the  parties,  without 

at  leaft  implicating  him  in  that  mifconduA ;  which  was  not 

attempted  to  be  done  by  this  plea.     And  ftill  the  defendant 

could  not  get  rid  of  the  award,  unlefs  by  (hewing,  that  the  arbi- 

trator's  not  hearing  him  made  it  no  award.     But  his  Lordfhip 

fttggefted  that  the  defendant  might  not  be  without  remedy,  if  a 

proper  cafe  were  laid  by  affidavit  before  the  Court,  upon  a  mo* 

fion  for  difcharging  fo  much  of  the  rule  for  making  the  fubmif- 

fion  to  the  award  a  rule  of  Court  as  reftrained  the  defendant 

from  filing  a  bill  in  Equity  [b). 

Judgment  for  the  Plaintiff. 

(a)  Vide  Bhhe*^  cafe,  6  Co,  43.  h.  Roe  v.  Harrifon,  2  Term  Rep. 
425.  and  Heard  v.  Wadbam^  1  Eqfl,  619. 

{b)  Such  an  application  was  accordingly  made,  and  a  rule  nifi 
granted  in  the  enfuing  term  ;  which  the  Court  feemed  difpofed  to 
have  made  abfolute  ;  but  the  plaintiff's  counfel  agreed  to  refer  the 
matter  to  another  arbitrator. 


JU 


TuefJay, 
jlprtl  a8th. 


Horn  againft  Hughes. 


If  a  debt  be  T  TPON  a  rule  for  entering  a  fuggeftion  on  the  London  Court 
reduced  by  *^  of  Requefts  aft  39  &  40  Geo.  3.  c.  104.  that  the  original 
part  payment  ^.J^^fg  ^f  aftion  did  not  exceed  5/.,  and  that  the  fame  was  reco- 
fore  the  «c-  verable  in  that  Court ;  it  appeared  that  the  original  fum  due 
tion  brought,  from  the  defendant  to  the  plaintliF  was  6/.  9/.,  but  the  plain- 
the  cafe  IS       jjg-^g  ^itnefs  proved  that  H.  had  been  paid  by  the  defendant 

London  Court 

of  Requefts  aft,  39  &  40  C.  3.  c.  104. 

before 
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before  the  a£lIon  was  brought.    Marryat,  who  (hewed  caufe        i8o7« 

againft  the  rule  moved  by  Wighy^  faid,  that  Clark  v.  A/kew  (a),       — — 

where  a  part  payment  which  reduced  the  debt  below  40/,  be-       Ho  aw 

fore  •the  a£tion  brought  was  held  to  bring  the  cafe  within  the     jfjJ^^Bf 

Soutbnvark  Court  of  Requells  a£l,  22  Geo.  2.  r.  47.  turned  up-    •£  j^g  V 

on  the  wording  of  that  zdi^  which  was  different  from  the  Lcn^ 

don  zQ. :  which  fays,  (f.  I2.)  <<  that  if  any  a£tion  (hall  be  com« 

<<  menced  in  any  other  Court  than  the  faid  Court  of  Requefts 

<^  for  any  debt  not  exceeding  5/.  &c.  then  the  plaintiff  fliall 

<<  not  by  reafon  of  any  verdiGt  for  him  be  entitled  to  any  cofts/* 

&c.     And  here  the  a£lion  was  commenced  for  more  than  5A; 

and  it  could  not  be  told  what  the  bailee  might  be  before  the 

triaL 

Lord  Kllenborough  C.  J.  It  is  unnecefTary  .to  fay  what 
wc  might  have  thought^  if  it  had  appeared  that  the  plaintiff* 
had  a  reafonable  ground  for  bringing  his  adion  for  more  thaa 
5/.J  but  that  from  the  abfence  of  a  witnefs  or  other  caufe,  with- 
out his  default,  he  had  failed  in  proving  his  whole  demand  :  but 
here  it  appears  that  lefs  than  that  fum  was  due  at  the  time  of 
bringing  the  a£l:ion  by  means  of  a  part  payment  of  which  he 
muft  have  been  cognizant. 

Rule  abfolute. 
(a)  Ante,  2?. 


Seare  azawjl  Prentice.  fTedm/dof^ 

^pHIS  was  an  a£lion  on  the  cafe  brought  by  the  plaintiflT,  a  An  adion  on 

(hoemaker,  againft  the  defendant,  whom  he  had  employed  the  cafe  lies 
as  a  furgeon,  for  negligently,  ignoranily,  •and  unfkilfuUy  re-  'S*'"*^  *  '^"^ 
ducing  a  diflocated  elbow  and  fra£iured  arm  of  the  plaintiff,  of  ignorance  and 
^vhich  he  had  undertaken  the  cure.     The  caufe  was  tried  be-  want  of  fkiU 
fore  Heath  J.  at  the  laft  aflTizes  at  Hertford s  and  a  verdia  hav-  "^  **"  v^okt^ 
ing  been  given  for  the  defendant  under  the  direflion  of  the  ^  £*j.  nceli- 
Icarned  Judge ;  that  direAion  was  now  impeached,  and  a  rule  gence  and 

nifi  for  fettincr  aGde  the  verdi£l  and  granting  a  new  trial  was  <^arclcirncfs,to 

**  00  ^jjg  dclnmcnt 

of  a  patient: 
though  if  the  evidence  be  of  negligence  only ;  which  was  properly  left  to  the  jury 
and  negatived  by  them  $  the  Court  will  not  grant  a  new  trial  becaufe  the  jury  were 
dire&cd  that  want  of  (kill  alone  would  not  fuftain  the  adion,  *[  349  "} 

6  moved 


349 

Sbarb 

PaEKTlCB. 
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mored  for  by  Gurney^  upon  the  ground  that  there  was  evidence 
laid  before  die  jury  of  the  unflaljul  treatment  of  the  plaintiff  by 
the  defendant ;  but  that  they  were  told  by  the  learned  Judge, 
diat  unlefs  n/^/igfifr^  were  proved,  they  could  not  examine  into 
the  fCMMf  rfjkills  and  the  evidence,  he  now  admitted^  did  not 
fnbftantiate  the  charge  of  negligence^  though  it  proved  the  want 
of  fldll.  And  he  referred  to  ^aier  v.  Baker  (n),  to  (hew  that 
an  a&ion  lay  againft  a  furgeon  for  ignorance  and  unikilfuhiefs 
in  fai8  profel&on :  and  to  BulL  N.  P.  73.  where  the  general  rule 
is  laid  down^  that  in  all  cafes  where  a  damage  accrues  to  an- 
other by  the  negligence,  ignorance,  or  mifbehaviour  of  a  perfon 
in  the  duty  of  his  trade  or  calling,  an  aQion  on  the  cafe  will 
lie :  as  if  a  farrier  kill  my  horfe  by  bad  medicines,  or  refufe  to 
Ihoe,  or  prick  him  in  the  (hoeing. 

The  Court  granted  a  rule  nifi.    And  now,  upon  the  Judge's 
report  being  read,  the  cafe  appeared  to  be  this : 

The  plaintiff's  brother-in-law  proved,  on  his  behalf,  that  on 
the  ad  of  jf^il  1805  the  defendant  attended  the  plaintiff,  who 
had  fallen  from  a  horfe,  and  told  the  defendant  that  his  arm  was 
broken :  the  defendant  faid  that  he  thought  the  arm,  which 
was  fwoUen,  was  not  broken,  and  applied  vinegar  to  it,  and 
bound  it  with  tape.  That  the  plaintiff  was  under  the  defend* 
ant*s  care  for  ten  weeks  without  being  cured :  he  could  not 
bend  his  arm  or  work  at  his  trade.  That  he  then  applied  to 
Mr.  Kingston,  another  furgeon,  and  after  fome  time  could  work, 
and  put  his  arm  to  his  head.  On  crofs-examination  the  fame 
witnefs  proved  that  the  defendant  was  firft  fent  *  for  at  night, 
s^nd  camexlireAly  \  that  he  regularly  attended  the  plaintiff  every 
day  but  one,  till  the  latter  applied  to  Mr.  Pidcoci,  another  fur- 
geon,  who,  about  sine  or  ten  days  after  the  accident,  attended 
and  ai&fted  with  the  defendant  in  fetting  the  elbow.  Mr*  King' 
^$n,  the  furgeoiit  then  proved  that  in  July  1805  ^^  plsuntiff 
i^ras  brought  to  him  a  cripple  In  his  arm,  one  bone  of  which 
ijras  brokc;n  obliquely  below  the  elbow.  That  the  plaintifPs 
arm  waA.ajmo(t  {Iraight  |  he  could  not  turn  bis  wrift,  and  had 
no  motion  in  the  .elbow-  That  the  witnefs  broke  the  callous 
and  fet  it  again,  and  made  (what  the  witnefs  himfelf  defcribed 
as)  a  very  6nt  cure,  which  was  fpoken  of  about  the  country. 


.(«)  2  mif.  3J9. 


fie 
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He  impated  the  failure  of  the  defendant  in  his  attempt  to  care        1807. 
the  plaintiff  to  negligence  and  carelcjfnefs  :  an  apprentice  boy  (he         m      ■  ■ 
faid)  might  have  known  better  :  that  the  bone  might  have  been        Sea  re 
fet  within  five  hours  after  the  accident ;  though  he  admitted    p-^yick. 
that  the  fwelling,  if  much,  muft  firft  be  reduced,  which  might 
take  a  fortnight.     And  he  recommended  the  plaintiff  to  bring 
an  action.    He  alfo  fpoke  to  a  converfation  with  the  defendant, 
yxrho  confidered  it  as  a  very  difficult  dillocation  to  reduce  ;  and 
Taid  that  he  would  make  a  cpmpenfation  to  the  plaintiff.     The 
learned  Judge  told  the  jury  that  the  gift  of  the  a£lioa  was  ne- 
gligence ;  of  which  dircft  evidence  might  be  given;  or  it  might 
be  inferred  by  the  jury,  if  the  defendant  had  proceeded  without 
any  regard  to  the  common  ordinary  rules  of  his  profeffioiu 
T^ai  utijiilfuhiefs  a/one,  ivithcut  negligence^  nvould  not  maintain  the 
a^Jon.     And  that  he  was  at  a  lofs  to  ftate  to  the  jury  what       C  35'  1 
degree  of  ikili  ought  to  be  required  of  a  village  furgeon.    But 
that^  whether  or  not  his  dire£kion  were  accurate  in  this  xefped, 
at  any  rate  the  witnefs  Kingston  imputed  only  negUgena  and 
careUJnefs  to  the  defendam  and  Pidcochy  in  not  difcovcringlhc 
fradure  of  the  bone  of  the  arm  when  they  reduced  the  diflo- 
cated  elbow ;  which  there  was  no  doubt  was  properly  reduced^ 
and  that  conHdering  all  the  circumftances  of  the  cafe,  he  did 
not  think  that  fuch  grofs  negligence  was  imputable  to  the  de« 
fendant  as  to  make  him  liable  in  dap[iages  to  the  plaintiff.     The 
Import  concluded  by  ftating  that  the  jury  found  a  vetdi£lfor  the 
defendant)  much  to  the  Judge's  fatisfaftion  5  who  intimated 
that  the  vaunting  language  of  the  witnefs  Kingston  muft  liave 
diminiihed  his  credit  with  the  jury. 

Shepherd  ScTjt.  and  EJpinaJfe  were  now  to  have  (hewn  catife  : 
but  though  all  the  Court  feemed  to  be  fatisfied,  as  well  now  as 
when  the  rule  was  moved  for,  that  the  adion  well  lay  for  un- 
ikilfulnefs  in  the  profeflion  of  a  furgeon ;  yet  upon  a  reviiion  of 
the  evidence  as  reported,  they  a{ked  of  the  plaintiff's  counfel 
what  evidence  there  was  of  want  of  Jkill  in  the  defendant  % 
Kingston^  the  furgeon,  only  imputing  to  him  negligence  and  care* 
UJfnefs :  which  the  learned  Judge  had  dated  to  be  a  ground  of 
adion,  and  had  left  to  the  jury  for  their  conCderation ;  but 
which  the  jury  had  negatived  i  as  indeed  the  evidence  well  war- 
ranted them  in  doing. 

*  • 

Gurney^ 


351  CASES  IN  EASTER  TERM 

1807*  Gumey^  in  fupport  of  the  rule,  faid,  that  it  was  ^  be  col- 

■  .  Icdied  from  the  whole  of  Kingston's  evidence  that  he  imputed 

Share        want  of  ikill  to  the  defendant;  and  that  was  ♦(hewn  by  the  cx- 

pRE^^TicF      P^^flio^  wfed  by  him,  that  an  apprentice  boy  might  have  known 

^£  252  3      better.     That  fo  much  (kill  at  lead  was  required  of  a  furgeon 

as  to  be  able  to  tell  whether  or  not  an  arm  was  broken,  or  an 

elbow  diflocated.    But  it  was  enough  that  the  queftion  of  want 

pf  (kill  Was  wholly  withdrawn  from  the  conCderation  of  the 

jury. 

Lord  Ellemborough  C.  J.  The  furgeon  who  was  exa- 
mined fpecifically  imputed  the  failure  of  the  c\iit  to  negligenn 
and  corelejjhefs^  whatever  other  expreflions  he  may  have  ufed  in 
the  manner  of  giving  his  evidence,  upon  which  the  learned 
Judge  has  commented.  Therefore,  however  we  may  dificr 
from  the  learned  Judge,  as  I  certainly  do,  in  thinking  that  an 
ordinary  degree  of  ikill  is  neceiTary  for  a  furgeon  who  under- 
takes to  perform  furgical  operations  |  which  is  proved  by  the 
cafe  in  WilfoHf  and  indeed  by  all  analogous  authorities ;  in  the 
fzmt  manner  as  it  is  nf  ceflary  for  every  other  man  to  have  it  in 
the  courfe  of  his  employment ;  as  the  farrier  who  undertakes 
to  cure  my  horfe  muft  have  common  ikill  at  leaft  in  his  bufi- 
nefsy  and  that  is  implied  In  his  undertaking  ;  and  although  I  am 
ready  to  admit  that  a  furgeon  would  be  liable  for  crafla  igno- 
rantia,  and  would  be  juftly  refponfible  in  damages  for  having 
raOily  adventured  upon  the  exercife  of  a  profeflHon,  without  the 
ordinary  qualification  of  ikill,  to  the  injury  of  a  patient :  yet 
^e  queilion  did  not  arife  upon  the  evidence  in  this  cafe ;  for 
so  want  of  ikill  was  imputed  to  the  defendant ;  and  therefore 
the  opinion  of  the  learned  Judge  upon  that  point  does  not 
zStGt  the  merits  of  the  verdift  upon  the  evidence  in  the 
caufe. 
C  353  ]  The  other  Judges  concurred  5   and  Grofe  J.  referred  to 

3  Bloc.  Com.  (c^.p.  /•  163,  4.)  as  confirming  the  general  doc* 

trine. 

Rule  difcharged. 


IN  THB  FOETT-SEYENTH  YeAR  OF  GEORGE  IIL 


Doe,  on  the  Demifes  of  M.  Burrough  and  Barbara  Wednefday^ 
his  Wife,  againji  George  Reade.  ^^'^  ^^"^ 

npHIS  was  an  cjeftmcnt  brought  to  recover  the  pofleffion  of  ^.,acopy- 

certain  copyhold  premifes  in  the  manor  of  Damaran  and  l^olaerforlife, 

Martin  cum  Itdpittf  called  Butchersy  &c.  in  the  county  of  Wilts^  ^    furren- 

on  the  demifes  of  Burrough  and  his  wife,  and  of  the  hufband  dera  his  own 

alone,  dated  the  ad  of  January  1807.     At  the  trial  before  ^uU  ^"^  ^•'« 

ton  B.  at  Salijbury^  the  title  as  to  Butchers  ftood  thus.     A  copy  y,\^\^Y^  {^^^ 

of  the  court  roll  was  produced,  dated  the  24th  of  OBober  1735,  he  had  no 
whereby  George  Readcytht  grandfather  of  the  defendant,  and  of  controul,  and 

Barbara^  the  leflbr,  took  the  premifes  in  quedion,  to  hold  to  ^Jt  fJi  ^  's  ^ 

him  and  his  fons  G.  G.  Reade  and  W,  Reade  fucccflively  during  remainder) 
their  lives  and  the  life  of  the  longeft  liver.     On  the  13th  of  a°d  takes  a 

January  1777  (G.  G.  "Reade  the  eldeft  fon  being  dcadj  W.  "^^1^65^0?^ 

Reade^  having  iffue,  the  defendant  George  Reade^  and  the  leflbr  himfelf,  C , 

Barbara^  purchafed  by  copy  of  that  date  the  reverfion  of  the  and  A,  fuc- 

faid  premifes,  on  the  determination  of  the  eftate  of  G.  Reade^  ceffije  ^^^^ 

the  grandfather,  and  of  his  own  eftate  for  life  therein  ;  to  hold  after  20  yearl 

to  the  defendant  George^  his  fon,  then  an^ infant,  during  his  had  run 

natural  life  ;  and  the  defendant  was  thereupon  admitted  to  the  ^galnll  ^., 

fame.     On  the  iptb  of  January  1786,  W.  Reade  furrendered  ^'/p^off^fHclli 

his  own  life  eftate  and  the  reverdonary  eftate  of  the  defendant  then  vacant. 

George  his  fon,  then  a  minor,  and  took  another  grant  of  the  lord  Held  that  as 

by  copy  of  that  date,  to  hold  to  *himfelf,  the  leflbr  Barbara,  and  ^S^*"^  f ' 

the  defendant  George  fucccflively  ;  and  was  admitted  thereon,  poffeffion  and 

in  Reade  continued  in  pofTcIIlon  till  bis  death  on  the  aSch  of  no  title,  i9. 

March  1806,  whereupon  the  defendant  entered.     The  verdift  ™M^^  ^^^^^^ 

-  ,r  .  1    iM  his  legal  title, 

was  taken  for  the  plaintiflF for  all  the  premifes,  with  liberty,  aa  coupled  with 

to  Butchers^  for  the  defendant  to  move  to  fet  it  aOde,  if  the  pofleffion,  in 

Court  Ihould  be  of  opinion  with  him.   Accordingly  on  a  former  ^j^ctmcnt ; 

*^  *'  '  however  20 

"*y»    -  years*  adverfe 

Burrough  (and  Pel/  was  with  him)  moved  for  a  new  trial ;  pofleffion  by 

oa  the  ground,  chat  the  purchafe  of  the  reverfionary  eftate  by  j^'  °^|^"^ 

Wm.Rea^  the  father^  in  1777,  to  hold  to  the  defendant  George  ^  >g  pofTcf- 

fory  right,  as 
againft  him  $  or  might  have  difabled  B,  if  he  had  continued  out  of  pofleffion  from 
reoo?erisg  in  ejeftmeac*  *[  354  ] 

Readi 


};4  CASES  m  EASTER  TERM 

]8o7*       Rtade  hb  fon^  was,  according  to  Dyer  ▼.  Dyer{a)f  and  that 

■  clafs  of  cafes,  an  advancement  of  the  fon  by  the  father,  which 

^?^        E^i^c  ^^'^  fon  the  legal  and  beneficial  intereft  in  the  prcmifes, 

R^BADf.      «nlef8  a  *cuftom  in*  the  mvttbx  had  been  (hewn,  by  which  he 

m  [355  3      would  be  taken  to  hold  only  for  his  father.     And  as  no  fuch 

cuftom  was  proved,  the  father  could  not  furrender  the  legal 

eftate  of  the  fon*    Bat  it  was  objefbed,  that  by  the  fuirrender 

of  the  fa  theirs  life  eftate,  the  fon's  reverfion  was  let  in,  m  1786: 

diat  after  diat  time  the  father's  pofleilion  was  adverCe  to  his^ 

and  that  the  fon  was  barred  by  not  having  entered  within  ao 

years  after  his  right  accrued  :  but  during  part  of  that  time  the 

defendant  was  an  infant:  and  the  father  who  had  a  life  eftate 

did  not  die  till  1806:  and  the  defendant  was  not  obliged  to 

take  advantage  of  the  father's  forfeiture. 

The  Court  faid,  that  they  fuppofed  that  the  leflbr  of  the  plain- 
tiff relied  upon  the  furrender  of  the  father's  prior  life  eftate, 
which  was  thereby  abfolutely  determbed,  and  the  defendant's 
reverfion  let  in  immediately.  But  at  any  rate,  as  the  defendant 
had  taken  peaceable  pofleflion  of  the  premifes  on  his  father's 

fa)  In  the  Exchequer,  Nov.  178R,  MS.  S.  C.  i  Wail,  on  Ccp.ti6. 
and  I  P.Wms.  113.  5th  edit,  innoiis,  'Theauthonty  of  this  cafe  was 
recognized  by  Lord  Kenyan  in  a  fubfcquent  cafe  in  B.  /?.  of  Swift  on 
the  Demife  of  Farr  v.  Davisy  liil.  39  Geo.  3*  where  it  vms  held  that 
where  three  lives  in  a  copy  are  to  take  fucceflive,  and  a  father,  who 
is  the  fole  purchafer,  puts  in  the  lives  of  himfelf  and  his  two  fons,  in 
general  the  fons  fhall  take  beneficially,  unlefs  it  appear  by  any  con- 
current aft  of  the  father  that  he  did  not  fo  intend  it ;  as.  in  thatcafe, 
by  taking  at  the  fame  court  a  hcence  fronn  the  lord  to  himfelf  and  his 
mother  (who  had  her  widowhood  right  in  the  copyhold)  to  leafe  for 
70  years.  In  which  cafe,  if  the  father  afterwards  grant  a  leafe  by 
way  of  mortgage  purfuant  to  fuch  licence  to  leafe,  and  there  be  a 
cuftom  in  the  manor  for  the  lirft  taker  to  difpofe  of  the  eftate  as 
againft  the  other  lives.;  fuch  cuftom  may  fo  far  operate  as  to  diveft 
the  legal  eftate  of  the  lives  in  reverfion  and  g\^t  it  to  the  lefiee*  Or 
if  there  were  any  doubt  of  that ;  or  if  the  licence  of  the  lord  might 
be  conftrued  to  extend  only  to  the  firft  taker  of  the  new  co^jjmtly 
with  his  mother,  and  the  firft  taker  alone  executed  fuch  licence  after 
her  death ;  yet  a  court  of  equity  (even  if  the  furviving  life^  (the  fon,) 
fttcceeded  at  law  on  his  ftri6^  legal  tide,)  would  make  ihe  foo,  thd 
furviving  life,  convey  to  his  father's  leiFee,  and  psy  aU  the  coft«  in  law 
and  equity.    MS. 

death; 
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deatbf  and  bad  both  the  legal  and  equitable  title  in  him,  they       1807. 
law  no  objeAion  to  his  retaining  the  pofleflion  i  and  therefore 
granted  a  rule  to  fliew  caufe,  &c. 

Dampitr  now  (hewed  caufe,  and  relied  on  the  adverfe  pof- 
feiEon  of  the  defendant's  father  for  above  20  years,  under  whom 
the  leflbr  Barbara  immediately  claimed  %  the  defendant's  life 
haying  been  poftponed  to  her^s  in  the  new  copy  taken  by  Wm. 
Riadi  in  1 786  :  and  to  which  alone  his  pofleflion  muft  be  at- 
tributed. Then  if  the  defendant's  right  of  entry  were  ouftedf 
OS  it  was,  fo  that  he  could  not  have  maintained  ejeQment,  it 
cannot  vary  the  queftion  that  he  got  into  pofleflion  after  the  20  C  3S^  } 
years'  adverfe  poiSeflion  had  run  againft  him,  which  had  trans- 
ferred the  pofleflbry  right  to  the  leflbr. 

Lawrence  J.  This  reafoning  might  have  applied,  aiid  die 
diflicttlty  would  have  exifted,  if  George  Reade  had  been  now  a 
plainti£F  ihftead  of  a  defendant  in  cjedment  \  and  were  contend- 
ing againft  any  perfon  who  had  an  adverfe  pofleflion  agaiiifl: 
him :  but  What  pofleiGon  has  Barbara  Burrough  againft  him  I 
She  is  in  eflFeft  a  ftranger  to  the  cftatc,  having  no  prefent  title, 
and  can  have  no  right  to  recover  in  ejedment  againft  one  who 
is  admitted  to  have  the  legal  title,  and  is  alfo  in  pofiefliom  The 
queftion  might  have  arifen  in  the  lifetime  of  ff^m.Reade,  the 
father,  after  20  years'  adverfe  pofleflion  by  him :  but  upon  his 
death,  there  being  no  perfon  in  pofleffion,  there  was  nothing  to 
binder  the  defendatit  from  afllerting  his  right  by  entering  peace- 
ably into  a  vacant  poflTef&on  ;  and  now  he  has  both  the  legal 
title  and  the  pofleflion. 

The  Court  all  agreed,  that  the  delendant,  being  hwfuUy  in 
pofl*eflion,  might  defend  himfelf  upon  his  title,  though  20 
years  had  run  againft  him  before  he  took  pofleffion ;  fucb  20 
years'  pofleffion  not  being  the  pofleffion  x>f  the  leflTor  of  the 
plaintiff. 

Rule  abfoiute. 
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1807* 


mJnefJoff       GooDTiTLB,  on  the  Demife  of  Wright,  cgainfi 

^^''^'^'  Ox  WAY. 


After  vcrdiSk  TPHIS  ejeflment  was  brought  for  a  mefluagc  a/td  tenement ; 
in  cjcamcnt  ^^  which,  after  verdiA,  it  was  moved  to  arreft  the  jadg* 

andtenemcDty  ^^^U  for  the  uncertainty  of  the  defcriptioni  upon  the  authority 
the  Court  of  Goodiitle  v.  Walton  (a),  and  Doe  v.  Plowman  (b) :  and  a  rule 
will  give  leave  jjifi  having  been  granted,  it  was  moved  by  JAylly  pending  that 

verdid  ac*      ^^^'  ^^  ^"^^'  ^^^  verdi£l,  according  to  the  Judge's  notesi  for 

cording  to       the  mefliiage  only.     Eafl  (hewed  caufe  againft  the  latter  rule, 

the  Judge's     and  cited  Woody.  Payne {c)^  and  Burhurj  v.  Teomans{d\  to 

notes  for  the  q^^^  ^^^  ^j^^  verdift  .  could  not  be  entered  for  the  mefliia^c 
meuuage  n  ,  ** 

only,  (pend-   only,  unlefs  the  leflbr  of  the  plaintiflF  releafed  the  damages  (^), 

ing  a  rule  to  which  were  entire,  and  could  not  be  fpvered  by  the  a£l  of  the 
arreft  the  Court;  the  plaintiff  having  brought  the  eje£lment  for  lands  as 
irit^mit  ^^'^  ^^  ^^^  *  houfe,  and  the  whole  cafe  having  gone  to  the  jury 

obliging  the  upon  a  queflion  of  heirfhip,  and  no  diftinft  evidence  given  as 
Icffor  of  the    to  any  meffuage. 

plamtitt  to  2^^  Court  however  made  the  rule  abfolute  for  entering  up 

damages*         theverdiA  for  the  meiTuage  only,  without  obliging  the  leflbr 

of  the  plaintiff  to  releafe  the  damages ;  which,  being  merely 
nominal  in  this  cafe,  they  faid,  would  follow  the  verdid  for 
the  meffuage,  in  the  fame  manner  as  if  the  queftion  had  occurred 
at  the  trial,  and  the  verdidl  had  in  the  firft  inftance  been  taken 
for  the  meffuage  only.  The  other  rule  of  courfe  fell  to  the 
ground. 

{a)  2  Stra.  834.  (3)  i  Eaftf  441. 

{e)  Cro  Eli%,  186.  {d)  i  5iV/.  295. 

(0  The  cofls  follow  the  damages  by  the  ftatute  of  Cbuc^ir. 
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1807. 


Cobb  jp-^M  Stokes.  Tlurfday, 

TN  debt  for  50/.  the  declaration  dated,  that  on  the  25th  of  Where  a  de- 

^  &tptemher  1805,  it  was  agreed  between  the  plaintiff  and  the  ^^^^^^|"[?^ 

defendant,  that  the  defendant  Ihould  take  and  hold  a  meffuage,  ^^  notice  to 

with  the  appurtenances,  &c.  at  Sydenham^  as  the  fame  were  then  quit  is  ncccf- 

latc  in  the  poffcfEon  of  one  Turner .  for  one  year  and  no  longer,  ^^^  *^  °^  ^.^" 

,      ^  r^         •       ,  «      I       .  r     i_«  L  ^  fore  the  end 

from  the  24th  of  June  then  laft ;  by  virtue  of  which  agreement  ^^^j^^  ^^^^  ^^ 

the  defendant  entered  and  continued  in  pofTei&on  until  the  24th  put  an  end  to 
of  June  1806,  when  the  term  ended.     That  the  plaintiflron  the  tenancy: 
the  nth  of  Augufti  whilft  the  defendant  was  in  poflcflion,  ^f  poffcffion 
gave  notice  and  demand  in  writing  for  deliveriirg  poiTeffion  to  and  notice  in 
the  plaintiff;  but  the  defendant  did  not  deliver  up  the  pofTcflion,  writing.  &c. 
but  held  over  for  three  months.    That  the  annual  value  of  the  to^c"tii^e^[hc 
mefluage,  &c.  was  20/.,  and  the  plaintiff  became  entitled  to  landlord  to 
10/.  as  double  rent,  &c.    There  was  a  fecond  count  for  2c/.  double  rent 

for  ufe  and  occupation ;  and  a  third  count  for  ufe  and  occupa-  ^^  Y*^"^ »  ^  ^ 

'^  ,         -^       fuch  demand 

tion  upon  a  quantum  meruit.   The  defendant  pleaded  nil  debet;  may  be  made 
and  alfo  a  fet-off  to  the  two  firft  counts,  for  money  paid  for  the  for  that  pur- 
plaintifF  at  his  requefl  to  G.  W.  Meriton^  then  being  the  ground  ^°  Jj^g  a^f^cr!^ 
Jandlord  of  the  premifes,  for  and  on  account  of  the  ground  wards,  if  the 
rent  referved  out  of  the  fame ;  and   for  money  paid ;   and  landlord  have 

upon  an  account  ftated.    There  was  a  fimilar  fct-ofF  to  the  laft  f  °"^  "°  \^ '" 
^  the  mean  time 

count.  to  acknow- 

At  the  trial  before  the  Lord  Chief  Baion  at  Maidftone^  the  ledgcthecon- 
plaintifF  proved  the  aercement,  as  ftated  in  the  declaration,  to  tjnuation  of 

the  tensncv  • 

occupy  the  premifes  for  one  whole  year  from  the  24th  of  June  ^^^^  j^^  ^jjj  ' 

1805  to' the  24th  of  June  i8c6,  and  no  longer,  at  the  rent  of  thereupon  be 

8/.  8/.  a  year,  (payable  ♦  quarterly ;)  and  alfo  proved  a  demand  entitled  to 

of  pofTefliion,  and  notice  given  by  him  to  the  defendant  to  quit  ,  °£^  m\he^ 

on  the  nth  oiAuguJl  1806,  or  to  pay  double  rent.    The  plain-  time  of  iuch 

tiff's  demand  was  reduced  by  a  payment  of  lo/.  lox-  by  the  de«  demand^  if 

the  tenant 
hold  over  : 
but  if  the  rent  were  before  referved  quarterly,  and  fuch  demand  be  made  in  the 
zniddle  of  a  quaner,  the  landlord  cannot  recover  fmgle  rent  for  the  antecedent  frac* 
tion  of  fuch  quarter.  *  [[  359  3 

Tot.  Vni.  U  fendant 
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1807.        fendant  to  Meriton  the  ground  landlord^  to  4/.  ii/.  ^^•{a)^  for 


Cobb 


which  the  jury  gave  a  general  verdid.  The  queftions  in  this 
^"^In/I  ^^^^  were,  whether  the  demife  being  for-  a  year  and  no  longer, 
Stoebs.  any  notice  to  quit  were  necefiary  at  the  end  of  the  term;  or 
whether  the  fubfequent  notice,  fo  late  after  the  24th  of  Junezs 
the  iiih  oi  Augtifti  did  not  come  too  late;  efpecially  for  the 
purpofe  of  makuig  the  defendant  a  trefpaiTer  by  relation,  fo  as 
to  fix  him  with  double  rent ;  or,  if  liable  to  pay  double  rent  at 
all,  whether  the  defendant  were  liable  to  pay  it  before  the  time 
of  aftu^l  notice  and  demand  of  pofTeilion  ?  The  defendant 
had  leave  to  move  the  Court  to  enter  a  verdi£t  for  him,  if 
they  (hould  fo  think  fit.  A  rule  nifi  was  accordingly  ob- 
tained for  this  purpofe,  which  was  fupported  by  Shepherd^ 
and  Bajleyj  Serjts.,  and  oppofed  by  Garro%o^  Holrojd^  and 
C&myn, 

It  was  admitted,  on  the  part  of  the  defendant,  that  the  de* 
mife  having  been  fpccifically  for  one  year,  no  previous  notice 
was  necefiary  to  put  an  end  to  the  tenancy  at  that  period  ;  but 
that  w«  J  landlord  might  have  imniediately  maintained  an  ejed- 
ment  in  cafe  the  tenant  had  then  refufed  to  quit.  But  it  was 
C  3^0  ]  contended,  that  the  landlord  having  omitted  to  put  an  end  to 
the  tenancy  at  that  time,  and  having  fufFered  the  tenant  to  con- 
tinue fo  long  after  as  the  i  ith  of  Augujly  mud  be  taken  to  have 
agreed  to  his  continuing  in  poiieflion  upon  the  original  terms, 
and  could  not  entitle  himfelf  by  any  fubfequent  notice  in  the 
middle  of  a  year  to  double  rent ;  for  that  would  be  to  entrap 
the  tenant,  and  make  him  a  trefpafler  by  relation,  when  he  had 
reafon  to  confider  that  he  was  holding  over  with  Jiis  landlord's 
confent.     That  in  Cutting  v.  Derby  {l)  the  Court  confidered 

(/i)  It  was  thus  calculated  at  the  trial :  £   s.  d. 

One  year's  fingle  rent  to  the  24th  of  June  1806         •  880 

Double  rent  from  the  24th  of  June  to  the  3d  of  November^ 

when  the  writ  iifued  -  •  -^  *  ^^33 

15    1    3 

Deduft  for  grround  rent  paid         ...  •  lo  lo    o 

Vcrdid  taken  for  balance  of        -  «  ^       4  <i    S 

{b)  2  Blae.  Rep.  1075. 


in  THE  FORTT-SEVENTH  YeAR  OF  GEORGE  III.  3^0 

1*  more  proper  for  the  landlord  to  give  notice  even  before  the        1807. 
expiration  of  the  term,  to  prevent  furprize  on  the  tenant.  That     '  " 

this  was  not  a  cafe  within  the  (lat.  4,Gey»  2-  c.  28.,  which  ^";*^ 
charged  the  tenant  with  double  the  yearly  value  in  cafe  of  his  ^,  foKKs. 
w/^y/j^  holding  over :  for  that  was  only  meant  to  apply  to  cafes 
where  the  holding  over  was  plainly  wrongful  and  without  co- 
lour of  title  :  and  at  any  rate  would  only  apply  by  the  very 
terms  of  it  after  th^  demand  tnad-j,  and  notice  in  writing  to  deliver 
^P  P^Jf0^^-  whereas  the  plaintiff  rook  a  verdidt  upon  a  calcu- 
lation for  double  rent  as  from  the  24th  of  June  inftead  of  the 
nth  of  Auguft.  Eut  if  he  were  not  entitled  to  double  rent  as 
from  the  2  *th  of  June^  this  inconfiftency  would  follow  upon 
the  claim  of  it  from  the  1  ith  of  Augujl^  that  the  defendant 
mud  be  acknowled^Tcd  as  tenant  after  the  24th  of  June  when 
the  year  ended ;  which  mull  be  taken  to  be  upon  the  terms  of 
his  former  holding,  wiiich  made  the  rent  payable  quarterly ; 
and  yet  in  the  middle  of  a  quarter  he  would  become  a  trefpafier : 
but  he  could  not  be  both  ttfnant  and  trefpafler  by  implication 
during  the  fame,  or  any  part  of  the  fame  period.  That  if  th^ 
plaintiff  were  not  entitled  to  any  double  rent,  then  the  fct-off  [  361  ] 
was  fufficient  to  cover  his  demand ;  for  only  a  year  and  a  quar- 
ter's rent  was  due  before  the  bringing  of  the  a£lion,  and  that 
was  covered  by  th^  10  guineas  paid  for  the  ground-rent  5  and 
the  rent  b^ing  referved  quarterly,  the  landlord  could  not  reco- 
ver for  a  fraftion  of  a  quarter.  .  But  that  at  any  rate  the  verdift 
was  taken  for  too  muci». 

It  was  admitted  on  the  other  fide,  that  the  plaintiff  was  only 
entitled  to  double  rent  from  the  nth  of  Augujly  when  the  notice 
to  quit  with  a  demand  of  poffeffion  was  given.  They  infilled 
hovi'cver  at  firft  on  fingle  rent  between  the  24th  of  Ju7ie  and 
the  nth  of  Au-u/} :  but  in  this  they  were  over-ruled  by  the 
Court  ;  who  being  with  the  plaintiff  upon  the  other  points,  no 
further  argument  wrs  had  upon  them,    . 

The  Court  were  finally  of  opinion,  that  the  demife  being  for 
one  year  and  no  longer,  a  notice  to  quit  was  not  neceffa'ry  at 
the  end  of  the  year  in  order  to  put  an  end  to  the  tenancy  {a) : 

but 

[a)  See  the  fame  rule  laid  down  by  Lord  Mansfeld  in  Mejfenger  v. 
ArmJIrong.  I  Term  Rep,  154.  and  in  Right  v.  Darby y  ibid.  162.  In  the 
latter  of  which  bis  lurdfliip  alfo  faid ;  «  If  there  be  a  leafe  for  a  year, 

U  2  and 
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1807;       but  that  a  demand  of  pofleflion  was  necellary  In  order  to  entitle 

'  the  plaiDtiiFto  double  rent  or  value*    That  fuch  demand  how« 

^°?J"L       ever  need  not  be  made  for  that  purpofe  on  or  before  the  ex- 

Stokes.      piration  of  the  term,  but  might  be  made  afterwards  ;  (theland- 

lord,  as  Lord  Elknborougb  obferved»  not  having  in  the  mean 

time  done  any  zSt  to  recognize  the  defendant  as  continuing  to 

be  his  tenant :)  and  that  here  the  plaintiff  haling  on  the  i  ith 

[  362*]      of  '^ugu/l  demanded  the  poffef&on,  and  given  notice  in  writing 

to  the  defendant  to  deliver  up  the  premifcs^  had  complied  with 

all  which  the  a£t  of  the  4  Geo.  2.  c.  28.  required  of  him :  after 

which  the  defendant  muQ:  be  taken  to  have'NvilfuUj  held  over; 

and  then  the  ftatute  entitled  the  plaintiff  to  the  double  value 

from  that  time.     But  they  alfo  held  that  if  the  plaintiff  took  bis 

'  verdi£):  for  the  double  value  from  the  i  ith  olAugu/i^  he  could 

not  recover  the  (ingle  rent,  as  upon  an  implied  tenancy  widi 
reference  to  the  former  holding,  for  the  fradion  of  the  quarter 
between  the  24th  of  June  and  the  nth  of  Augufi.  The  vcr- 
di£t  therefore  was  direfled  to  be  altered  accordingly  (0) ;  oa 
which  the  rute  was  difcharged. 

{a)  The  pluQtiff  remitted  3/.  ix.  3  J.  and  took  his  ver-    £   /•  J. 
did  within  the  mark  for  i/.  icx*  that  \%,  for  one  year's 
fiuglerent  to  24thof  ^uftf  -  -  -880 

Double  rent  from  ixth  o^  Augufl  to  3d  oi  Novemher^ 
about  *  •  -  -  -  3  '70 


12    5    0 
Dedufl  ground  rent        •         -  -  •    10  10    o 


I  15    o 


and  by  efmfetU  of  toib  partus  the  tenant  continue  in  polTelfion  after- 
wards*  the  law  implies  a  tacit  renovation  of  the  contrad :  they  are 
(iippofed  to  have  renewed  the  old  agreement  which  was  to  hold  for  a 
year/*  ice. 
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HowEJLL  and  Others  againft  Harding.  ^^\ 

r^URNEr,  on  the  part  of  the  plaintiff,  had  obtained  a  rule,  The  plaintiff 
calling  on  the  defendant  to  (hew  caufe  why  1 7/.  -due  to  J?  ^"^'^^.^^  ^ 
the  latter  from  the  plaintiff,  as  cofts  for  not  proceeding  to  trial  j^'  ^    *ntcr- 
ixi  this  caufe,  purfuant  to  notice  given  at  a  former  time,  ihould  in  the  lame 
not  be  dedufled  from  30/.,  for  which  a  verdi£l  had  ultimately  caufe,  pav- 
been  entered  for  the  plaintiff*  by  the  dircftion  of  an  arbitrator  J^^j^J^^l^ 
to  whom  the  caufe  had  been  referred  ;  and  that  no  attachment  ant,  againft 
fliould  iffue  againft  the  plaintiff  for  the  non-payment  of  the  faid  the  debt  and 
17/.    This  was  moved  on  an  affidavit  th^t  the  defendant  had  ^°*jT^^- 
fold  off  all  his  property,  and  was  believed  to  be  about  to  ab-  ^^  ^j^^  ^^^^l 

fcond ;  and  that  the  plaintiff  had  no  other  means  of  fecuring  refult  of  the 
hinifelf.  caufe ;  not- 

LAnfes  oppofed  the  rule,  on  behalf  of  the  defendant's  attor-  ^^it  obiedloa 

ney,  for  whom  he  claimed  a  lien  on  thefe  cofts ;  and  cited  of  the  de- 

Mitchell  V.  0/Jfield{a),  Read  v.  Dupper  (*),  RandU  v.  Fuller  (r),  fendant^a  at. 

and  other  cafes,  to  Ihew  that  the  attorney  has  fuch  a  lien  ^o™*y  o'^^hc 
•  n.  ^L       J      r  ground  ot  h^ 

agamft  the  adverfe  party.  fien,  which 

But  all  the  Court  agreed,  that  the  attorney's  lien  only  attaches  pnly  attache • 
upon  the  balance  of  the  cofts  accruing  in  the  fame  caufe,  which  ^\,^  f^^ 
are  ultimately  to  be  paid  over  to  the  one  or  other  party  in  that  the  cofta,  ficc  • 
caufe  :  and  that  the  caufe  is  hot  to  be  fpHt,  fo  as  to  give  the  of  the  caufe. 
attorney  of  either  party  a  lien  upon  interlocutory  cofts,  although       ^  3^3  J 
ultimately  his  client  fhould  be  bound  to  pay  cofts  to  a  greater 
amount  to  the  adverfe  party.     None  ot  the  cafes,  they  faid» 
went  this  length,  and  it  would  be  unjoft  to  extend  the  lien  fo 
far.     Mitchell  v.  Oldjield  was  an  attempt  to  fet  off  |:he  debt  and 
cofts  in  another  fuit  between  the  parties  againft  the  attorney's 
lien  in  the  fubfifting  fuit;  which  was  not  allowed.     And  fo 
was  Randle  r.  Fuller.     That  the  attorney  was  only  a  reprefen- 
tative  charaQer,  and  had  a  right  to  reprefent  his  client  in  this 
refpe£l  upon  the  general  and  final  refult  of  the  caufe :  that  his 
lien  was  entire,  not  one  lien  upon  the  cofts  of  the  declaration,      [  3^4  X 
another  upon  the  cofts  of  the  plea,  and  fo  forth. 

Rule  abfolute  {d). 

>{a)  4  Term  Rep,  1 2.         {I)  6  Term  Rep.  361.        (c)  lb.  4^$, 
{d)  Vide  Nwiey  v.  MoXgUam,  i  H.  Bltu.  a  1 7* 

Us 
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Saturday,  OmEALY  azaiflft  NeWELL. 

An  affidsivit  T^HE  defendant,  a  citizen  of  the  United  States  of  Amerka^ 

of  debt  made  -*-    ^ho  had  come  to  this  country,  was  arretted  and  held  to 

tiffr  rJ'   *"i"n  ^^^^  ^y  *  Judge's  order,   upon  an  affidavit  of  debt  for  1300/. 

a  foreign  contraSed  in  America^  fworn  to  by  the  plaintilF,  another  citizen 

country  be-  of  America^  then  at  Paris^  before  a  perfon  of  the  name  of  Bon(h 

'^'^^      '^'S'*  mee^  who  verified  the  affidavit  in  this  manner;   "fworn  at 

whofe  fi^na-  -^^^^-^  on  (a  certain  day)  before  me,  notary  public,  magillrate, 

turc  to  the  competent  in  this  behalf,  and  duly  authorized   by  the  laws  of 

jurat  and  his  France  to  adminifter  oaths  and  take  affidavits.  (Signed)  D.  R  C. 
that^c'ountrv  * -^'^^^''^^^•"     And  the  fignature  of  Boncmcey  and  that  he  was  a 

to  adminifter  magi  (Irate  of  France  authorized  to  adminiller  oaths  and  take 

oaths  and  affidavits,  were  verified  by  a  proper  affidavit  fworn  here.     An 

amaavits  application  was  made  for  the  defendant's  difcharge  in  laft  Mi- 
were  vcnhcQ      *  *  .  o 

by  a  proper     chadmas  term,  upon  the  ground  of  the  infufficiency  of  the  affi- 

alfidavit  in  davit  to  hold  to  bail ;  and  the  matter  was  debated  feveral  times; 

*      f^ST*'^^*  when  the  Court,  confidering  the  queftion  to  be  of  very  general 

foundation  ^"^  extenfive  confequencc,  directed  the  cafe  to  be  fet  down  for 

for  a  Judge's  argument  in  the  peremptory  paper  of  Hilary  term  laft,  upon  a 

order  to  hold  ♦  ^uig  QJg  {q^  difcharging   the  defendant  on    filing    common 

the  dtfendsint  1    .. 

tofpccialbail:  °^"' 

and  ihis^  not-  The  point  was  then  very  fully  debated  by  Park  and  Pamther 

withflanding  on  (hewing  caufe  againft  the  rule,  and  by  Sir  V^  Gibhs  and 
the  lUt.  Scarlett  \u  fupport  of  it.     Upon  the  principal   queftion  as  to 

which  re-'  '^^^  exigence  and  foundation  of  the  praftice  before  the  (latute 
quires  an  aji-  12  Geo.  I.  r.  29.  and  its  legality  afterwards,  there  were  cited 
davit  of  the      jj^^^^^j  V.  Snngshy  {a)y  Walrond  v.  Van  Mofes  (i),  Regula  Genc- 

tioh  h  the  "^**  o^  ^<^S4»  ^^^^  V-  Belifante  (c\  Van  Morfell  Y.  Julian  [d\ 
plaintiff,  {by  Pomp  y,  Ludvigscn  (e).  Ex  parte  Wo^Jley{f\  and  Dahner  v. 
which  mull  • 

beuudcrftuod  ,     .^  .    .      .        *. 

fuch  an  offi.'avit  taken  before  a  competent  jnrirdicHon  in  \\m  country,  whereon,  if 
falft  petjuiy  might  be  afligne4  :)  tor  thztt.  bianch  qf  the  (latulc  is  rcflrliliw  of  the 
mfltspf  plaintiffs  '  nly  and  not  of  the  courts.  But  any  perfon  making  or  knowingly 
ufing  a  falle  i-ffi  lavit  fo  made  abroad  for  this  purpofe  is"  guilty  of  a  mifucmeanur  in 
atteniptiiij;/  u/  pervert  public  ji.ftice,  and  is  putiifhabrc  by  indMtment. 

{a)   2Kelf.\oi.  {0)  8^/0^,323.  (c)    zStra.i20g^ 

{d)  1  WUf.  23 1.  {e)  2  Burn  655^  (/)  2  //,  Blac.  275. 

•  ,      ^.    .       ■ 

Barnard 
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Sarnard  [a).     Upon  a  fecond  queftion,  which  arofc  ii>ciclent*        1807. 

ally,  and  which  the  Court  alfo  de fired  to  hear  fpoken  to,  how        " 

far  the  making  or  knowingly  ufing  fuch  an   affidavit,  if  falfe*         mealy 
Tvas  puniftiable,  the  plaintiff's  counfel  referred  to  2  Hawk,  c,  22.     Newell. 
yi  I»"38  &  39.   which  cites  Waterer  v.  Freeman  [b).     Alfo  to 
Worjley  v.  Harrifon  (r),   Rex  v.  Mawbey  (J),  Rex  v.  Crofsley  (f ), 
and  to  2  Eqft^s  P.  C.  82  U  which  cites   R.  v.  Blackburn,  M. 
36  Car.  2.  Trem.  P.  C-  loi.     Upon  this  part  of  the  cafe 

Lord  Ellenborough  C.  J.  at  the  concluGon  of  the  argu- 
ment faid,  that  he  had  not  tie  lead  doubt,  that  any  pcrfon 
making  ufc  of  a  falfe  inftrument  in  order  to  pervert  the  courfc 
of  juftice  was  guUty  of  an  offence  punlfliable  by  indiflment. 
That  the  cafe  of  The  King  v.  Mawbey^  and  others,  went  the 
t^hole  length  of  that  propofition.  Upon  the  principal  point,  he 
adverted  to  the  pra£lice  of  receiving  affidavits  of  this  defcription^ 
for  the  fame  purpofe,  which  had  uniformly  prevailed  as  far 
back  as  living  memory  could  trace  it,  and  up  to  the  time  of  [3661 
liOrd  Chief  Judice  Z.^/ ;  fupported  as  it  was  by  the  note  in 
8  Mod.:  and  faid,  that  before  they  could  confign,  all  the  courts 
of  fyeftminj}er~hall  to  blame  for  fo  long  a  period,  in  having,  as 
was  fuggcfted,  overleaped  their  legitimate  authority,  it  was 
their  duty  to  examine  at  leifure  the  very  bafis  of  the  praftice ; 
to  fee  whether  it  might  not  be  reconciled  with  the  provifions 
of  the  ftatute  of.  the  1 2  Geo.  1 .  c.  29.  which,  as  then  advifed^ 
he  thought  was  intended  only  to  reftrain  the  a£ls  of  plaintifis 
in  holding  defendants  to  bail,  and  not  to  fetter  the  difcrction  of 
the  Court  in  this  refpeft.  That  affidavits  fworri  before  the 
Lord  Mayor  of  X^W(?/;  were  generally  received  and  acknow- 
ledged in  foreign  countries ;  and  that  he  (liould  be  very  forry 
to  find  that  the  courts  of  this  country  were  under  the  neceflity 
of  dealing  out  in  future  a  narrower  mcafure  of  juflice  to 
foreign  itates  than  thofc  dates  were  in  the  habit  of  adminifter- 

ing  to  US- 
Curia  advifare  vult. 

Lord  Ellenborough  C.J.  now  delivered  the  judgment  of 

the  Court. 

{a)  7  Term  Rep.  251.  (3)  Hoh.  aoj.  265. 

{e)  Djr.  249.  a.  pi.  84.  (d)  6Tcrm  Rep,6ig.  63$* 

{i)  T  Term  Rep- ^iS- 

V  4  » 
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1 807*  Tills  vas  an  application  to  the  Court  to  difcharge  die  defend- 

^  ant|  who  had  been  held  to  bail  under  a  Judge's  order,  made 

azainft  ^pot^  >n  affidavit  of  debt  fwom  before  one  Bonomee,  a  magiftrate 
Newell,  at  Paris:  and  the  queftions  were,  firft,  whether  fince  the  fta- 
tute  12  Geo.  I.  c.  29.  a  defendant  could  be  held  to  fpecial  bail, 
except  under  the  terms  of  that  llacute,  viz.  upon  an  ajffidavit  of 
the  caufe  of  aflion  of  the  plaintiff,  made  before  a  judge  or  com« 
miflioner  of  the  court,  and  filed  according  to  the  cuftom  of  the 
court,  and  by  indorfement  on  the  writ  of  the  amount  fwom  to, 
as  required  by  the  ftatute.  2dly,  Whether,  fuppofing  a  de- 
fendant could  be  held  to  bail  otherwife  than  under  the  terms 
[  3^7  1  preCcribed  by  the  ftatute,  he  could  hp  fo  in  refpe£l  of  an  afifidavit 
made  out  of  England:  and  if  he  might  be  held  to  bail  under  an 
affidavit  made  out  of  England^  whether  there  be  any  di£ference 
in  this  refpefi  between  affidavits  of  debt  made  in  Ireland  and 
Scotland^  and  affidavits  made  in  foreign  parts  not  within  his 
majefty*s  dominions,  ift.  The  ftatute  xiGeo,  i.  r.  29.,  in 
the  I  ft  feAion,  generally  prohibits  the  holding  to  bail  in  fuperior 
courts  for  caufes  of  afiion  under  10/.^  and  in  inferior  courts, 
under  40/.  This  prohibition  lies  to  every  fpecies  of  holding 
to  bail,  as  well  by  affidavit  of  the  party,  fwom  as  required  by 
the  ftatute,  as  otherwife.  The  fir  ft  branch  of  the  ift  fe£iion  of 
the  ftatute  is  therefore  reftriclive  of  the  authority  of  the  Court 
in  this  particular,  as  well  as  of  the  a£^  of  the  plaintiff.  The 
fecond  branch  of  this  ift  fediion  appears  in  terms  to  be  reftric- 
tive  of  the  ad  of  the  plaintiff  only :  at  leaft  it  is  capable  of 
being  fo  conftrued,  if  the  ufage  and  pra£iice  of  the  Court  be- 
fore and  fince  the  ftatute  ihould  be  found  to  accord  with  and 
warrant  that  conftrudlion.  The  provifion  is  that'in  caufes  of 
a£iton  in  the  fuperior  courts,  not  amounting  to  10/.  &c.,  and 
where  the  plaintiff  or  plaintiffs  fiiall  proceed  by  way  of  proccfis 
againft  the  perfon,  ^'  he^Jhe^  or  they  (hall  not  arrefl  or  caufe  to 
be  arrefled''  the  body  of  the  defendant  or  defendants.  And  the 
ad  feclion  goes  on  to  dire£l  the  mode  in  which  the  plaintiff  HizVi 
proceed  by  affidavit  made  and  filed,  and  by  indorfement  on  the 
writ,  in  order  to  arreft  the  defendant :  and  unlefs  this  mode  be 
purfued,  the  2d  fe£lion  of  the  a£l  concludes  with  dire£ling  that 
**  the  plaintiff  ox  plaintiffs  (hall  not  proceed  to  arreft  the  body  of 
the  defendant :"  all  along,  in  its  terms,  adverting  to  the  arreft 
made  under  the  direftions  of  the  ftatute^  as  an  arreft  hy  the 

6  plaintiff, 
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plalniif^  and  pot  as  one  by  the  afl  of  the  Court.    The  u&ge  of 
the  Court  anterior  to  the  ftatute  appears  (o  have  been,  to  .xe« 
ccive  affidavits  fworn  abroad  and  verified  here,  for  the  purpofe     Vmbalt 
of  making  orders  thereupon  to  hold  defendants  to  bail.     In  a     K^^ll. 
note  fttbjoined  to  the  cafe  of  Sir  John  Walrand  v.  Van  Mofis^ 
Mid*  II  Gfo.  I.,  being  the  year  immediately  preceding  the 
ftat.  12  Geo,  I.,  as  reported  in  8  Mod.  322.,  it  is  dated,   ^<  that 
><  the  Court  held  that  a  plaintiff  who  was  in  Jiollafid,  might 
**  make  affidavit  there,  and  get  it  attcded  by  a  public  notary^ 
^<  and  that  it  fiiould  be  admitted  as  evidence  to  hold  the  defend* 
<*  ant  to  fpecial  bail  here/'    In  other  words,  i;bat  the  Court 
might  a£l  upon  evidence  derived  through  the  medium  of  an  af- 
fidavit made  abroad,  as  a  fufficient  foundation  in  point  of  fa£l 
whereupon  to  make  an  order  for  holding  the  defendant  to  bail* 
Of  courfe,  therefore,  recognizing  both  the  authority  and  the 
praSice  of  the  Court  on  this  fubjefi.     The  Court  frems  to  liave 
ezercifed  an  authority  occafionally  before  the  1  a  Geo.  i.  of  re* 
gulating  the  fum  in  which  the  party^  taken  upon  a  capias  i0ued 
by  them,  (hould  be  held  to  bail.     It  was  the  duty  of  the  iheriff' 
to  have  the  body  of  the  defendant  at  the  return  of  the  writi 
and  he  was  fird  obliged  to  take  bail  by  dat,  H,  6.  {a)  \  but  the 
amount  in  which  he  (hould  require  it,  (not  exceeding  of  courfe 
the  amount  of  damages  mentioned  in  the  writ,)  was  left  to  his 
difcretion,  guided  by  fuch  information  as  he  (hould  be  able  ta 
acquire.     But  the  Court,  under  whofe  authority  the  writ  ifluedy 
in  many  cafes  regulated  the  fum  for  which,  and  the  cafes  in 
which,  bail  (hould  be  required  by  its  own  dUcr^tion*     In  Mi^    * 
chaelmas  term  1654  the  Courts  of  K.  B.  and  C.  ?•,  by  rules  of 
their  refpe<^ive  Courts  made  in  nearly  the  fame  wordSi  ex^ 
prefsly  regulated  this  fubject  in  refpe£l  to  aAbns  of  coven^otf       C  3^9  3 
of  battery,  confpiracy,  falfe  imprifonment,  and  of  flander; 
which  latter  defcription  of  a£kion  they  wholly  lexcluded  from 
fpecial  bail  \  except  the  (lander  were  of  title,  in  which  cafe  it 
was  left  to  the  difcietion  of  the  Judges  whether  there  (hould  be 
any  bail,  and  to  what  amount.     And  it  appears  by  Style*s  Prae-^ 
iical  Reg,  107.  that  the  Court  exercifed  a  power  in  fome  cafcf 
of  difpenCing  with  hall  altogether,  and  accepting  from  the  de« 
fendant  a  depoGt  to  a  competent  amount  in  lieu  of  it.    And 

(fl)  23  H.  6.  #.  10.    Vide  Tidd^tPrac.  izz.  c.  7. 
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by  the  courfe  of  the  Court  long  before  the  flat.  la  Geo,  i.  bail 
w^s  not  rcquirable,  if  the  defendant  were  fued  for  a  fum  under 
Ombaly  io/.  ;  according  to  Style's  P^atl.  Reg,  115.  In  this  and  various 
\S^Z  Other  inftances  the  Court  appears  to  have  afted  authoritatively 

on  the  fubjeft  of  bail,  as  a  matter  peculiarly  within  its  pro- 
vince :  but,  in  general,  the  adjuftment  of  the  amount  to  which 
the  party  fliould  be  held  to  bail  was  a  matter  left  to  be  fettled 
between  the  plaintiff  and  the  ofHcer  in  the  fir(l  inilance,  ac- 
cording to  the  information  afforded  by  the  one,  and  the  difcre- 
tion  exerclfed  thereupon  by  the  other.  But  as  great  abufes 
arofe  in  cafes  of  arrefts  on  general  writs  of  trefpafs,  which  was 
the  ufual  form  of  writs  before  the  ftat.  13  C^r.  2.  c,  3.,  from 
the  ignorance  which  defendants  laboured  under  as  to  the  na- 
ture of  the  action  for  which  they  were  arrefled ;  and  which  the 
ofBcer  alfo  laboured  under,  as  to  the  amount  for  which  he 
fliould  take  bail  for  the  defendant's  appearance;  the  ftatute  laft 
mentioned  dire£led)  that  no  perfon  arrcded  upon  fuch  general 
writ,  in  which  the  true  caufe  of  a^ion  was  not  expreffedj^ 
.  .ihould  be  forced  to  give  fecurity  for  his  appearance  at  the  re- 
turn of  fuch  writ  in  any  fum  exceeding  40/.  This  ftatute 
however  afforded  an  imperfeS  cure  to  the  evil ;  for  the  party 
([  37^  3  might  ftill  be  arrefted  to  the  amount  of  40/.,  as  he  might  have 
been  before  the  ftatute :  and  although  a  caufe  of  a£lion  was  re- 
quired to  be  exprefled  in  the  writ,  in  order  to  authorize  the  ar- 
reft  of  the  defendant  to  a  larger  amount  than  40/. ;  yet  (lill  the 
true  caufe  of  a£lion  was  not  required  to  be  verified  by  oath  or 
otberwife  \  nor  was  the  plaintiff  fubje6ted  to  any  particular 
penalty  if  the  caufe  adually  exprefled  in  the  writ  fhould  not  be 
the  true  caufe  of  a£kion.  The  ultimate  remedy  on  this  fubje<^ 
was  applied  by  the  ftat.  12  Geo.  t.:  but  this  ftatute,  except  fo 
far  as  it  prohibits  the  holding  to  bail  at  all  upon  procefs  out  of 
the  fuperior  courts  under  10/.  &c.,  is  not,  as  has  before  been 
obferved,  direflly  reftriSive  of  any  authority  antecedently  ex- 
ercifed  by  the  Court,  in  refpedl  to  ihe  holding  to  bail,  but  of  the 
ad  of  the  plaintiff,  in  arrefling  by  his  own  unaided  a£i:  only. 
It  left  the  prafticc  therefore  of  arrefting  under  an  order  of 
Court  as  it  ftood  before  the  a£l.  The  ftatute  is  in  its  letter 
and  terms  at  leaft  fufceptible  of  this  reftrained  conftru£lion :  It 
has  conftantly  received  this  conftru£lion  ever  fince  it  was 
pafled  \  and  has  been  a£led  upon  accordingly  as  far  back  as  the 
'  praflice 
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pra£lice  of  the  Court  can  be  afcertalned  by  living  memory,  or         1807., 

traced  by  acceOGble  documents  of  even  an  earlier  period.     The  ■ 

praftice  therefore  may  be  confidercd  as  affording  a  contempo-      Omealt 

rary  conftrut^iion  of  an  aft,  not  in  its  terms  inconfiftent  there-      jjTwi'f. 

with  :  and  it  is  reafonable  to  fuppofe  that  the  Icgiflature  might 

think  that  the  fame  rellrifiions  and  guards,  which  it  impofed  on 

arrefts  by  the  mere  a6l  of  the  party,  and  of  which  it  might  be 

juftly  jealous,  wcre.not  equally  ncccflary  to  be  applied  to  arrefts 

made  under  the  check  and  control,  and  authorized  by  the  im- 

mediate  fan 'lion,  of  the  Court.     On  the  ground  therefore  of 

fuch  a  pra£lice  as  has  obtained  on  this  fubjec^,  we  are  of  opinion       C  37^  3 

that  the  ftat.    12  G.  i.,  worded  as  it  is,  do^s  not  prohibit  the 

holding  to  bail  by  a  Judge's  order,  without  the  affidavit  and 

other  requifites  which  are  prefcribed  in  refp;:ct  to  arreft  by  the 

mere  ad  of  the  plaintiff  himfelf. 

The  next  queftion  is,  whether  fuppofing  a  defendant  may  be  ^ 
held  to  bail  by  a  Judge's  order,  he  may  be  fo,  under  an  affidavit 
made  out  of  England,  And  as,  upon  this  fuppofition,  the  forms 
prefcribcd  by  the  ftatute  are  unneccfiary  to  be  obferved,  upon 
a  different  fpecies  of  arreft  than  that  to  which  the  ftatute  relates, 
the  amount  of  the  debt  may  be  made  appear  to  the  court  by 
any  fiich  medium  of  evid>.Micc  and  information,  as  was  refortcd 
to  for  that  purpofe  before  the  ftatute,  or  as  the  court  might 
judge  to  be  in  its  nature  reafonable  and  proper.  It  is  faid  in 
Styles  Prac.  Reg,  105,  (fpeaking  of  courfe  before  the  ftatute,) 
that  if  a  plaintiff'  required  fpeclal  bnll,  he  ought  to  have  Jhewn  his 
caufe  of  a^lon  before  the  Judge  who  took  the  bail ;  **  or  elfe  to  ^raw 
*«  fuch  a  declaration  as  he  would  ft  and  to,  and  fliew  it  to  the 
<«  defendant's  attorney  ;  that  it  might  appear  to  the  Court  that 
♦*  there  was  taufe  why  fpecial  bail  ftiould  be  given  ;  otherwife 
'*  common  bail  (liould  be  filed."  It  appears  alfo  from  the 
note  of  the  cafe  in  8  Mod.  322,  immediately  preceding  the  fta- 
tute, that  an  affidavit  made  in  Holfandy  was  admitted  as  compe* 
tent  evidence  to  the  Court  of  the  caufe  of  aQion  whereupon  to 
hold  the  defendant  to  bail  here.  So  that  it  appears  that  the 
Court  cxercifed  this  authority  upon  various  media  of  proof  as  to 
the  nature  and  amount  of  the  plaintiff's  demand,  and  amongft 
others  through  that  of  affidavits  made  i.broad.  The  moft  frequent 
inftances  in  which  the  Judges  have  made  fuch  orders'  for  hold- 
ing to  bail  occur  in  refpcctto  affidavits  made  in  Scotland  and       £  37^  ] 

6  Ireland^  , 
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1807.        Ireland,  and  the  pia£lice  of  doing  fo  has  been  TCtj  common 

hoth  in  this  Court  and  in  C.  P.  as  f^r  ^j^ck  as  any  imjuiry  can 

OMEA1.T      \}e  made  with  cffccl.     One  cafe  of  applications  to  hold  to  bail 
NiwiLi,       ^^  foreign  affidavits,  in  which  the  praSice  was  drawn  under 
the  obfervation  of  the  Coutti  occurred  in  the  <ime  of  Lord 
Mansfiildi  V.  Brown :  and  another,  the  cafe  of  Vqgbt 

V.  Elgin,  in  the  time  of  Lord  Kenyan,  Hil.  38  G.  3.  It  ap- 
pears by  a  (hort  note  of  tlic  latter  cafe  by  my  brother  Lanvrence, 
that  the  defendant  was  held  to  bail,  on  an  affidavit  fwom  before 
the  praetor  at  Hamburgh^  on  the  motion  of  Mr.  GiUs,  Search 
has  been  made,  s^nd  we  have  found  the  original  affidavit  filed 
in  Court,  made  before  the  praetor  of  fiamburgbt  and  his  figna« 
lure  and  authority  to  adminifter  an  oath  verified  by  affidavit 
made  here ;  as  alfo  the  rule  of  court  granted  on  reading  thofe 
affidavits  to  hold  the  defendant  to  bail  for  aoco/.  It  does  not 
appear  that  any  difierence  in  point  of  reafon  or  law  exifts  be- 
tween the  holding  to  bail,  as  it  is  pra<t\ifcd  in  the  more  firequent 
inftance$  of  affidavits  made  in  Ireland  and  Scctland^  and  of  affi- 
davits made  in  places  abroad  out  of  his  majefty's  dominions. 
The  practice  in  both  cafes  muft  be  equally  warranted  or  un- 
warranted. In  none  of  thefe  cafes  can  the  party  making  a  falfe 
affidavit  be  indi£led  fpecifically  for  the  crime  of  perjury  in  the 
courts  of  this  country :  but  in  all  of  them,  as  far  as  the  pany 
to  puniihable  at  all,  he  is  puniihable  for  ai  mifdemeanor^  in  pro* 
curing  the  court  to  make  an  order  to  hold  to  bail  by  means  and 
upon  the  credit  of  a  falfe  and  fraudulent  voucher  of  a  faA  pro- 
duced and  publiffied  by  him  for  that  purpofe.  The  party  in- 
jured thereby  is  not  without  his  remedy  ^  nor  the  court  with. 
out  its  due  means  of  puniffiment  in  refpe£l  of  the  abufe  and 
t  373  ]  contempt  committed  againft  its  authority.  And  as  fuch  a  prac- 
tice as  has  been  dated,  not  inconfiftent  with  the  letter  of  the 
afi  of  12  G.  !•  has  prevailed  ever  fince  this  z€t,  and  by  proba* 
ble  inference  and  prefumption  before  the  zSt  alfo ;  we  are  ot 
ppinion  that  the  pra£tice  itfelf  may  be  fuftained  in  point  of  law, 
as  to  bpth  defcriptions  of  affidavits  made  out  of  England  and 
vepfied  here  ;  namely,  thofe  made  abroad  out  of  his  majefty's 
dominions  before,  fome  magidratc  or  perfon  of  competent  au* 
thority  there,  as  well  as  before  Judges  and  other  perfoos  autho* 
rized  tp  take  affidavits  in  Ireland- zxA  Scotland  i  and  therefore 
that  this  rule  muft  be  difcharged. 


in  THB  FoATT-SSTBMTH  TfiAH  £ff  6£0!I^G£  IIL     ' 


Hill  againji  Patten.  Satufdof. 

Ma)  2d4 

T^HlS  was  an  aAion  upon  a  policy  of  mfurancc  on  Jbip  and  A  policy  cf* 

out'Jiti  in  a  voyage  upon  the  fouthern  whale  fifliery  out  ;f^^.^  ^^j 
and  home,  which  was  effe^ied  in  September  1 804  :  and  on  the  <<  ^mz-A  "  oil 
13th  of  March  1 805,  long  after  the  failing  of  the  (hip  on  the  a  voyage 
voyage  infured,  but  before  any  advice  received  of  her,  in  con-  «po«  the 
fequence  of  fomc  mifunderftanding  between  the  broker  and  his  wuS^-it. 
principal  as  to  the  broker's  inftruCtions  at  the  time  of  eiFeding  cry  out  and 
the  policyi  an  application  was  made  to  the  underwriters,  who  hpmc,  cannot 
agreed  to  alter  it  (a),  which  was  done  by  a  memorandum  in-        altered  bf 
dorfed  on  the  policy  in  th«fe  words  :  •<  It  is  hereby  agreed  ^he  (hip  failj^ 
that  the  *  intereft  on  this  policy  (hall  be  on  Jbip  and  goods  inftead  and  the  riilc 
Qfjhip  and  out-jit  as  originally  declared/'     The  (hip  was  after-  attaches,  to 
wards  loft  in  the  courfe  of  the  voyagd.     It  was  objefled  at  the  ^^  «  Ab"^ 
trial  before  Lord  Ellenborough  at  Guildhall j  that  however  the  **gaods^*' 
policy  might  have  been  cffcGtcd  in  the  original  terms  of  it,  without  anew 
through  a  mifunderftanding   between   the  principal  and  his  ^u^T^l'^a 
agent,  yet  the  comra£l  was  equally  binding  between  the  con-  matter  of  in* 
trailing  parties  at  the  time  $  and  as  the  riik  had  once  attached,  furance  beiag 

it  was  not  competent  to  the  parties  to  rtake  the  alteration,  j^'^     JX 
1        11  i-  .  1  A  ,  .    .  ,.«.    ^    different  m 

though  by  conient,  without  a  new  itampj  goods  being  a  diftmct  fu^h  a  voyage 

fttbjeQ-matter  of  infurance  from  out^^t  in  fuch  a  voyage;  and  from  goods; 

therefore  not  within  the  exception  of  the  ftat.  35  Geo.  3*  c.  63*  *°^  therefore 

/.  13,  which  enables  the  parties  to  make  any  alteration  in  the  ^^^  exception 

terms  OT  conditions  o(  ^policy  ^  fo  that  the  thing  infured^  (which  of  the  ftat, 

muft  be  taken  to  mean  the  fame  fubje£l  matter  of  infurance,)  35  ^'^*  3» 

fliall  remain  the  property  of  the  fame  perfon.     The  plaintiff  ^'S^lf  ^h 

however  recovered  a  verdi£i  \  which  was  moved  to  be  fet  aiide  alterations  to 

be  made  in 
the /^tmr  or  conditions 'o£  a  polity,  withotit  hsv2rig  a  new  ftamp,  fo  that  the  thing  in' 
firidret^nt  the  property  of  the  fame  perfom»  &c. 

It  feems  however  that  fbifting  or  fucceHive  cargoes  on  board  the  fame  (hip  in  the 
courfe  of  the  fame  adventure*  (as  in  the  African  and  other  trades,)  out  and  home,  may 
lie  covei-ed  byaa  infurance  on  goods.  *[  37^  J 

(a)  The  poh'cy  as  it  originally  ftood  wato  on  Mpand  gteidt^  wfa(di 
was  rcftrained  by  a  written  note  in  the  margin  to  a  (hip  and  out -Jit  i 
after  which  the  indorfemcnt  refiored  it  to  ihip  and  goods. 

in 
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1S07:        ^"  Michaelmas  term  lad  ;  and  a  rule  nifi  was  granted:  againft 
.  .      which  Dallas^  Marryatt^  and  Lawes  (hewed  caufe ;  and  Gar* 

HiLU        tow  and  Sir  V.  Gibbs  fu imported  the  rule.  The  cafe  was  diredlcd 
againjl        to  (land  over  till  the  judgment  o^  the  Court  was  given  in  JSupff- 
ftngion  V.  Inglis  (a),  in  which  the  fame  claufe  of  the  (lamp  a£l 
was  under  confideration.     And  now. 

Lord  Ellenboroucii  C.  J.  delivered  the  opitiion  of  the 
Court. 

The  queftion  in  this  cafe  was,  whether  the  alteration  of  this 
policy,  from  a  policy  upon  Jbip  and  out-Jit  to  one  on  Jbip  and 
goods ^  required  an  additional  (lamp,  within  the  meaning  of  the 
t  37S  ]  ftat-  35  G.  3.  r.  63.  /  13.  The  policy  was  "  at  and  from 
London  to  the  ^outh  Seas,  during  the  Jbip' sjlay  andfiflsing  ihere^ 
and  at  and  from  thence  to  Great  Britain^  &c."  The  alteration 
was  made  iromjljtp  and  out-Jit  to  fiip  and  goods y  by  confent  of 
the  underwriters,  after  the  fliip  had  failed  on  the  voyage  infured, 
and  of  courfe  after  the  policy  had  fully  attached  upon  what 
wasy  at  the  time  of  fuch  failing,  the  thing  or  fubjetl  infured, 
viz.  Jhip  and  out-Jit.  Out-Jit,  particularly  for  fuch  a  voyage  as 
is  defcribed  in  the  policy,  differs  materially  from  what  is  com- 
prehended under  the  term  goods.  Out-Jit,  in  a  fifhing  voyage, 
principally  condfts  in  the  apparatus  and  inftruments  neceiTary 
for  the -taking  of  fifh,  feals,  &c.,  and  the  difpofing  of  them, 
when  taken,  in  fuch  a  manner  as  to  bring  home  the  oil,  blub- 
ber, bone,  (kins,  and  other  animal  produce  of  the  adventure, 
with  the  greatefl  convenience  and  advantage.  As  far  as  the 
out-Jit  confifts  of  provijions  put  on  board  fot  the  ufe  of  the  crew, 
it  is  (according  to  the  cafe  of  Brough  v.  Whitmore,  4  T.  R.  206,) 
covered  by  an  infurance  ox\Jliip,  .being  in  efFe£l  part  of  the  ne- 
ctHhiX'j  furniture,  Jlores,  and  equipment  of  every  (hip  proceeding 
on  a  voyage.  But  out-fit,  though  it  may  in  this  qualified  fenfe 
be  confidered  as  part  of  the  (hip  or  (hip*s  furniture,  yet  it  can- 
not be  confidered  as  goods  in  any  proper  fenfe  of  that  word  \ 
i.  e.,  as  part  of  the  wares  or  cargo  for  fale,  laden  on  board  the 
fiiip :  dill  lefs  as  part  of  the  homeward-bound  cargo  in  this  voy- 
age out  and  home ;  recolleding  that  in  a  fi(hing  voyage  the 
only  cargo  on  board  the  (hip  from  firft  to  laft  is,  in  general, 
the  homeward-bound  cargo,  coiifilling  of  the  immediate  produce 

{a)  Ante,  273. 

and 
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and  rcfult  of  the  fiftiing  adventure.     The  out-fit y  originally  *^**        1 807. 
fured,  being  therefore  thus  effcntially  different  from  goods  after-         .. 
wards  made  the  fubjeft  of  infurance  under  this  policy,  the  .^^ 

queftion  is  whether  fuch*.a  change  in  the  fubjeft-matter  of  the      Y^T'i's.^m 
infurance  may  be  made  in  a  policy  once  efFeded,  without  an     *£  ^76  ] 
additional  (lamp,  in  virtue  of  the  provifions  of  the  ftat.  35  G.  3. 
c.  63.     The  13th  feci,  of  the   (latute  on  which  the  queftion 
arifes  provides  *'  that  nothing  contained  in  the  a£l  fliall  prohi- 
"  bit  the  •making  of  any  alteration,  which  may  lawfully  be 
*•  made  in   the  terms  or  ccndithns  of  any  policy  of  infurance 
•*  duly  ftamped  as  aforcfaid,  after  the  fame  fhall  have  been  un- 
"  derwrittcn,  or  to  require  an  additional  ftamp  duty  by  reafon 
"  of  fuch  Eltcration :  fo  that  fuch  alteration  be  made  before 
"  notice  of  the  determination  of  the  rifk  originally  infured^ 
**  and  the  premium  or  confideration  originally  paid  or  con- 
*'  trailed  for  fliall  exceed  tiie  rate  of  10/.  per  cent.,  on  the 
**  fum  infured ;  and   fo  that  the  thing  -infuted  fliall  remain  the 
"  P^^P^^^y  of  the  fame  perfon  or  perfous  ;  and  fo  that  fuch  alter- 
•«  ation  fliall  not  prolong  the  term  infured  beyond  the  period 
*«  allowed  by  this  a£l ;  and  fo  that  no  additional  or  further 
«*  fum  fliall  be  infured  by  reafon  or  means  of  fuch  alteration/'. 
And  the  queftion  is,  whether  that  part  of  the  provifion,  which 
requires  that  **  the  thi?ig  infured  fhall  remain  the  property  of  the 
'*  fame  perfon  or  perfon s/'  has  been  in  this  cafe  well  complied 
with  or  not.     The  words,  "  the  thing  infured  fliall  remain  the. 
property,^  &c.,  appear  to  us  properly  to  require  and  apply  to 
one  identical  and  continued  fubjecl- matter  of  infurance  \  fuch 
fubjc£l-matter  all  along  remaining  the  property  of  the  fame  pro* 
prietor ;  and  to  be  ill  fuited  to  a  cafe  like  the  prefent,  where 
the  thing  laft  infured  is  not  only  in  facl,  but  in  name  and' kind, 
(as  9  fpecific  fubje£l  of  infurance,)  cflentially  different  from 
the  thing  firft  infured  \  and  which  begins  alfo  to  have  an  exift* 
encc  at  a  different  and  much  later  period  than  the  other  ;  and 
when  the  thing,  firft  infured,  hardly,  or  in  a  fmall  degree,        C3773 
remains  or  continues  to  exift  at  all.     To  make  the  words  of  the 
provifion  tally  with  fuch  a  cafe,  inftead  of  "  the  thing  infured,"  • 
it  flioald  be  read,  in  the  plural  number,  "  the  thing/  infured  ;'* 
and  inftead  of  «^^//  remain^*  it  fliould  be  read  "  fliall  be  the 
property,''  &c-    Without  fomc  fuch  change  in  its  phrafe,  the 

aft 
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1807.       ^^  csnnot  well  be  accommodated  to  the  cafe  of  fevend  thingSy 
■  I  difierent  in  iiatne  and  kind,  als  fubjcdls  df  inforance,  fucceffively 

Hill  exifting,  atid  fucceffively  covered  by  one  and  the  fame  policy 
-pf^^^^  of  infarance :  which  is  the  cafe  now  before  us.  It  is  not  how- 
'  ever  to  be  inferred  from  hence,  that  ihifting  of  fucceflive  car* 
goes  on  board  the  fame  (hipi  in  the  courfe  of  the  fame  conti« 
nued  adventure,  as  in  the  African  and  other  trades  out  and 
home,  may  not  properly  be  the  fubje£b  of  infurance  under  the 
ygfoxA  goods :  for  in  fome  of  thofe  cafes  the  fucceflive  cargoes^ 
i.  e*  of  Englt/bgpodSf  jljfrican  articles  of  traffic,  and  laftly  We/l 
JDidia  produce,  are,  according  to  the  courfe  of  fuch  trading 
adventures,  one  continued  fubje£t*matter  of  infurance,  under 
the  one  name  of  goods.  The  adventure  is  the  fame  in  its  gene- 
ittl  denomination  from  firft  to  laft ;  though  the  parts  of  which 
it  confifts  are  not  co-exifting,  but  fucceffive,  and  in  kind  and 
quality  wholly  diffimilar  from  each  other.  With  all  the  unwil- 
liognefs  which  we  catmot  but  feel  to  give  way  to  an  obje&ion, 
which  the  underwriters  bring  forward  in  defpite  of  their  own 
coniient  on  this  fubjeA  once  given,  we  are  neverthelefs  obliged 
to  give  etkGt  to  it,  by  pronouncing  that  the  terms  of  the  z€t 
have  not  been  complied  with ;  and  that  the  policy,  in  its  laft 
and  altered  ftate,  is  to  be  confidered,  on  account  of  fuch  al- 
teration, as  an  undamped  policy  ;  and  the  contraQ  which  it 
C  378  ]  purports  to  contain,  as  being  on  that  account  void ;  and  the 
plaintiff  therefore  not  entitled  to  retain  the  verdift  he  has  ob« 
tained  thereupon*    There  muft  therefore  be  a  new  trial. 

Rule  abfolttte* 
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.Williams  againfi  Hedl^y.  Saturdays 

May  2d. 

A  FTER  this  cafe  had  been  argued  in  the  laft  term,  upon  a  Money  paid 
rule  granted  in  Michaelmas  term  preceding  to  fhew  caufc  hy  -^-  to  J5., 
why  the  verdi£t,  which  had  been  obtained  for  the  plaintiff  at  '"  ^"^^^^  ^?. 
^e  trial  before  Lord  Eiiettborougb  at  Guiidhall^  ihould   not  be  ^  q^l  tarn  ac- 
fet  afide  and  a  new  trial  had,  by  Sir  V,  Gibbs  and  Wigley  in  tion  of  ufury 
fupport  of  the  rule,  and  by  Garrow,  Marryat,  and  Lawes  againft  brought  by 
it-;  the  cafe  ftood  over  for  confideration  till  this  term,  when  onth^^ffrouDd 
the  opinion  of  the  Court  was  deliyered  by  of  an  ufuriou» 

Lord  Ellenborough  C.J.     This  was  an  a£Won  for  money  trapfadioii 
had  and  recciired,  brought  to  recover  the  fum  of  965/.  os,  8rf.,  i.^.r?fl!j  q^- 
as  haying  been  unduly  obtained  by  the  defendant  from  the  £.^  ^ay  be 
plaintiff,  under  an  agreement  to  compromife  a  qui  tarn  aflion  recovered 
for  penalties  of  ufury,  brought  by  the  defendant  againft  the  ^^r  \^^j 
plaintiff,  on  the  ground  of  certain  ufurious  tranfadiions  which   f^,.  money  * 
had  taken  place  between  the  plaintiff  Williams  and  one  Eagle^  had  aiid  re« 
ion.    This  fum  of  965/.  ox.  Zd.  was  the  amount  of  the  debt  «ived    For 
which  had  been  owing  from  Eagletan  to  Hedley  and  his  partner :  .^jon  and  pc-* 
and  the  jury,  to  whom  the  queftion  was  left  at  the  trial,  found  nalties  of  the 
that  *  the  payment  of  this  debt  oiEagleton  by  the  plaintiff  to  the  ^*^*  '^  *^» 

defendant  was  obtained  from  the  plaintiff  under  the  terror  of  l„fc  *  *f  ^ 

*  only  on  tne 

of  the  above-mentioned  a£lion  of  ufury  brought  by  the  defend-  <*  informer  or 

ant,  and  then  depending  again  ft  him  \    and  tlirough  the  means  plaintiff,  or 

of  an  agreement  between  the  parties  to  compromife  that  ac-  fujn^Ioi^p,^ 

tion :  and  the  plaintiff  thereupon  recovered  a  verdi^i  againft  cefa  in  the 

the  defendant  for  the  amount  of  the  money  he  had  fo  obtained  P^^al  adion^ 

from  him.     Upon  the  motion  for  a  new  trial  two  objeftions  °*™"§»  ^f^* 

have  been  taken  to  the  plaintiff^s  right  to  recover  :  the  6rft  was,  &c.  contrary 

that  tlie  plaintiff  was  in  pari  deliHo  with  the  defendant,  as  to  to  the  fta- 

Chc  illegal  compromife  of  the  penal  adion;  and  on  that  ac-  tutcjandnot 

*  upon  the  par- 

ty paying  ihc 
compofitton;  and  therefore  the  latter  does  not  ftand,  in  this  refpc6l,  in  pari  delidoy 
nor  is  particeps  criminis  with  fuch  compounding  informer  or  plaintiff. 

And  fuch  recovery  may  be  had,  although  £.'&  aflignees  had  before  recovered  from 
B^  the  money  fo  received  by  him,  as  mpney  received  10  their  ufe  (the  money  paid  by 
way  of  compofition  being  at  the  tinie  ftated  to  be  E*%  money  ;)  there  being  no  evi«. 
dcnce  at  the  trial  of  this  cafe  to  (hew  that  A,  the  prefent  pkintiff  was  privy  tp 
that  futt.  '  *£  379  ] 
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iSoj.       count  not  entitled  to  recover.    The  fecond  objedlion  was,  that 

-»— -  as  Eagleton*t  aflignees  had,  after  his  bankruptcyf  recovered  this 
Willi  .ms    money  againft  the  defendant  and  his  partner,  as  money  re* 

^gatnfi  ceivcd  by  thenf^  for  the  ufe  of  the  a(&gnecs,  the  plaintiff  could 
not  now  recover  the  money  againft  the  defendant  (a) :    the 

C  380  1  plaintiff  having,  as  was  contended  on  the  behalf  of  the  defend- 
ant, enabled  Eaglelon*s  aflignees  to  recover  that  money  from 
him  and  his  partner,  and  thereby  eftopped  himfelf  now  to  re« 
cover  it  from  the  defendant.  But  as  there  was  no  evidence 
given  at  the  trial  of  any  a£l  done  on  the  part  of  WlUiaim  the 
plaintiff,  in  order  to  enable  the  affignees  to  recover,  or  which 
could  be  confidered  as  rendering  him  in  any  degree  privy  to 
.that  fuit,  or  liable  for  its  confequences,  that  obje£lion  fell  to 
the  ground  for  want  of  its  neccffary  foundation  in  point  of  fa&. 
The  firft  of  thefe  two  objections  is  therefore  the  only  one  which 
remains  to  be  confidered.  The  anfwers  given  to  it  on  the  part 
of  the  plaintiff  were,  firft,  that  the  plaintiff,  who  was  defendant 

{a)  So  far  as  regarded  this  objc^ion,  the  fafts  of  the  cafe  on  the 
motion  for  a  new  trial  were  dated  to  be  thefe.     Emgldtm  was  in* 
debted  to  feveral  perfons,  and  amongft  others  to  Earner  and  Co.  io 
965/.  ex.  ^d.  (the  fum  now  recovered;  and  was  arrefled  by  them  for 
thatfum.     The  plaintiff /^//t.2m/  and  Clarence  his  partner  were  ball 
for  Eagleton  in  that  adlion^  and  afterwards  furrendered  him  into  cuf- 
tody  in  difcharge  of  themfelves.     Eagleton  had  difclofed  to  his  credi- 
tors certain  tranfaflions  between  him  and  the  plaintiff^  which,  if  uvx, 
were  ufurious  :  in  confequence  of  which  a  qui  tarn  afiion  was  brought 
ID  the  name  of  Hedley^  the  prcfent  dtfendant,  againft  IVWuam ;  pend- 
ing which  the  coropromife  in  queftxon  took  place ;  by  virtue  of  which 
the  fum  of  965/  o^.  %d,  was,  with  the  confent  of  Hedky^  paid  by 
Clareme^  for  ffVliamSt  to  Earner  and  Co.*  ae  for  Eagleton' i  deli  and 
01  his  money  ;  and  the  proceedings  in  the  penal  adion  were  gotten  rid 
of  by  entering  up  judgment  of  nonfuit  againil  the  common  informer 
for  not   proceeding;  to  trial;  and  Eagldou  wai  difcharged  as  frum 
Earner  and  Co.'s  fuit.     Eagleton  however  continued  io  cuftody  at  the 
fuit  of  other  creditors ;  and  afterwards  became  bankrupt,  10  oonfe- 
quence  of  fuch  impnfonment,  as  of  a  time  before  the  payment  of  the 
monry  to  Earner  and  Co.     This  money  the  aflignees  recovered  from 
Hedlej  the  plaintiff*  in  the  qui  tarn  aftion.  as  money  o(  Eagleton* s  re< 
ceivcd  by  him  to  their  ufe,  and  paid  over  by  his  authority  to  Earner 
and  Co.  after  EagUt$n*9  bankruptcy. 

in 
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tn  the  aaion  for  ufury,   Was  not  p'rohibited  by  the  ftatutc        1807. 
18  £liz.  c.  5.  /.  4.  from  agreeing  to  this  compofition,  and  pay-    ^jj^^iAMt 
ing  the  money  which  Hedley  received  under  it  \  but  that  the       agmnft 
prohibition  and  penalties  of  the  (latute,  in  this  refpeft,  folely     Hedlst, 
attached  upon  and  were  confined  to  the  informer  or  plaintiff  in 
the  penal  afiion,  <^  or  other  perfons  concerned  in  faing  out 
"  procefs,  malcing  of  compofition,  or  other  mifdemeanor,  con- 
**  trary  to  that  (latute  ;"  and  did  not  attach  upon  or  extend  to 
the  defendant,  the  perfon  compounded  with :   in  other  words, 
that  it  was  the  obje£l  of  the  ftatute  to  punilh  and  reftrain  the 
parties  ufing  fuch  colour,  and  availing  themfelves  of  the  pre* 
tence  ol*  fuch  o^ence,  for  the  purpofe  of  ezadtion,  and  not  the 
party  who  was  the  obje£l  of  fuch  exa£lioR.     And  fuch  indeed^ 
by  comparing  the  language  of  the  4\i\ifec.  of  this  ftatute,  bj       C  3^'  J 
which  the  penalties  ^are  created,  with  the  language  of  the  3d 
jhc,^  by  which  the  prohibition  is  declared,  appears  to  have  been 
the  true  fenfe  and  intention  of  the  legiflature.    The  <*  making 
«*  compofition,'*  the  "  taking  money  reward  or  promife  of  rc- 
<<  ward  for  himlelf,  or  the  ufe  of  another,"  which  are  made  fo 
highly  penal  in  the  prty  guilty  of  thofe  offences  by  the  4th 
fee.  6i  the  ftatute,  are  mifdemeanors  contrary  to  the  true  intent 
and  meaning  of  the  a<£l,  as  declared  in  the  immediately  pre* 
ceding  fefiions ;  in  which  the  only  offence  fpecifically  prohi- 
bited is  the  •*  informers  or  plaintiffs  compoundm^  or  agreeifr^ 
<(  imih  any  perfon  or  perfons  offending  or  furmifed  to  offend 
^<  againft  any  penal  ftatute,  &c."  \   and  not  <<  the  being  com* 
^*  poundri/  or  zgxted  with^  as  a  defendant,  in  fuch  information 
^<  or  fuit.''     And  in  PfVs  cafe,  Huttofts  Rep.  36.,  Lord  Hobari 
confiders  this  ftatute  in  the  fame  point  of  view ;  viz.  <<  as  made 
*'  for  the  eafe  of  the  fubjed,  and  for  the  avoiding  and  prevent* 
<*  ing  of  vexations  b^  informations."     AfTuming  however,  that 
the  defendant,  the  perfon  compounded  with,  is  not  within  the 
exprefs  prohibitions  and  penalties  of  the  a£t ;    it  is  ftill  con- 
tended, that  as  the  zGt  of  the  defendant  co-operated  with  that 
of  the  plaintiff  in  producing  the  mifchief  meant  to  be  prevented 
and  reftrained  by  the  ftatute  in  que  ft  ion,  it  is  fo  far  illegal,  on 
the  part  of  the  defendant  himfelf,  as  to  preclude  him  from  any 
remedy  by  fuit  to  recover  back  money  paid  by  him  in  further- 
ance of  that  objeQ  y  and  that  if  he  be  not  therefore  to  be  con- 
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1807.       fidcred  as  Rriftly  in  pari  deliHo  («)  with  the  plaintiff,  he  Is  at 
^^  •any  r^tt particeps  eriminis^  and  in  thatrefpe£l  not  entitled  to 

arain/f  recover  from  his  co-delinquent  money  which  he  had  paid  him 
Hedlby.  in  the  courfe  and  profecution  of  their  mutual  crime.  But  aU 
.*[  3^^  3  though  this  rule  applies,  (as  was  faid  by  Lord  Mansfield^  in 
Smith  V.  Brdmley^  Douglas y  696,  n.)  "  if  the  ad  be  in  itfelf  im- 
*<  moral,  or  a  violation  of  the  general  laws  of  public  pcdicy;" 
yet  in  the  cafe  of  other  laws,  <<  which  are  calculated  for  the 
'<  proteAion  of  the  fubje£t  againll  opprefGon,  extortion,  and 
*<  deceit  ;'*  Lord  Mamjield  lays  down  that  ■<  i^  fuch  laws  be 
*<  violated,  and  the  defendant  take  advantage  of  the  plaintiffs 
<<  condition  or  Gtuation,  then  the  plaintiff  (hall  recover.**  Aud 
in  the  cafe  of  Browning  v.  Morris,  Cowp.  792,  Lord  Mansfield 
difplays  and  enforces  this  diftin£lion  ;  and  refers  to  the  cafe  of 
Jaques  V.  Golighily  in  C.  t.  before  Lord  Chief  Juftice  Di  Grej, 
where  the  fame  principles  were  adopted  by  the  Chief  Juftice 
in  the  determination  of  that  cafe.  In  refpe£l  to  the  criminal 
cfience  of  compounding,  the  plaintiff  Williams  was  the  perfon 
whofe  fituation  was  taken  advantage  of  by  the  other  party  to 
the  compofition  ;  againft  which  party  the  prohibitions  and  pe- 
nalties of  the  (latute  of  the  1 8  £//z.  are  particularly  levelled. 
It  is  no  anfwer  to  this  that  Williams  the  plaintiff  had  been  cri- 
Ininal  in  another  matter,  and  towards  another  perfon,  viz. 
[  383  ]  JSagleton,  in  the  ufurious  dealings  with  him ;  for  that  crimi- 
nality was  perfe£ily  collateral  to  the  ofience  of  compounding 
now  under  confideration  ;  and  his  very  confcioufnefs  of  thofe 
ufurious  dealings,  and  the  dread  of  the  confequences  which 

{a)  It  was  faid  by  Lord  Elleniorough  C  J.  in  the  courfe  of  the 
argument,  and  Teemed  to  be  admitted  by  all,  that  when  a  plaintiff  was 
in  pari  deli£^o  with  the  defendant,  money  paid  by  the  former  to  the 
latter  could  not  be  recovered  back  again :  and  that  this  was  fettled  in 
Ifau/on  ▼.  Hancoclf  8  Term  Rep,  ^75.  :  which  latter  cafe^  it  was  faid 
by  Lawrence  J.,  over-ruled  LacauJaJe  v.  fVbitef  7  Term  Rep*  SS^* 
And  he  alfo  obferved  that  from  what  fell  from  Lord  Kmfon  in  Houjn 
T.  Haneockj  relative  to  Lacauffade  v.  White,  it  was  evident  that  his  lord- 
(hip  had  confideredthe  lad  mentioned  cafe  as  an  a6Uon  againft  a  ftakc- 
kolder ;  in  which  he  was  roiftaken.  Thefe  and  other  cafes  upon  the 
fame  point,  fuch  as  Fandyck  v.  Hewitt,  l  Eaft^  96.  Lvhboek  v.  Pe^t% 
9  Eafiy  456.  and  others  cited  ia  thefe,  were  referred  to  in  the  courfe 
of  the  argument. 

13  might 
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might  refult  therefrom,  hid  him  more  completely  at  the  mercy 
of  Hfdleyt  and  enabled  him  to  efFe£)uate  the  extortion  which  is 
the  foundation  of  this  a£kion.  Indeed  if  the  obje£lion  of  par^ 
iiceps  crimnis  were  allowed  to  bold  in  its  full  extent,  none  of 
the  cafes  above  mentioned  could  have  been  determined ;  nor 
could  the  party  paying  ufurious  intereft  recover  back  the  ezcefs 
beyond  legal  intereft,  as  he  is  conftantly  allowed  to  do  ;  and 
which  is  particularly  taken  notice  of  and  urged  by  Lord  ManS" 
field  in  his  judgment  in  the  cafe  of  Browning  v.  Morris*  Upon 
the  autI\ority,  therefore,  of  the  cafes  above  ciftedi  as  applied  t6 
the  fa£ls  of  the  cafe  before  us ;  and  finding  ourfelves  upon  the 
diftin^lion  taken  and  relied  upon  in  thofe  cafes  in  favour  of  the 
party  for  whofe  benefit  the  provifions  of  the  law,  which  has 
been  violated,  were  peculiarly  made,  and  of  whofe  fituation 
advantage  has  been  unduly  taken ;  we  are  of  opinion  that  thi& 
zEtion  was,  under  the  circumflances  of  this  cafe,  maintainable; 
and  therefore  that  the  rule  for  a  new  trial  mufl:  be  difcharged. 


1807. 

Williams 

agmnft 

HfiDLBT. 


The  Kino  agalnft  The  Inhabitants  of  Axmouth.        Saiurday^ 

May  2d. 
T^WO  Jufticcs  by  an  order  removed  Martha  Clarke^  and  her  A  cuftom- 

infant  children  by  name,  from  Anmouth  in  the  county  of  houfc  officer 
Devon  to  Lyme  Regis  in  Dorfetfhire.     The  fcffions,  on  appeal,  for'lirfaTa^*^ 
quaflied  the  ordcr^  fubje£l  to  the  opinion  of  this  Court  on  the  towards  the 
following  cafe  2  land-tax,  and 

♦  John  Clarke,  deceafed,  was  fettled  at  Lyme  Regis  in  the  year  [^J^J^^J^^jf  . 
1 809,  when  he  was  appointed  an  officer  under  the  cuftom  houfe  f^jf^  though 
of  that  place,  and  was  ilationed  at  Axmouth  with  a  falaty  of  50/.  the  money 
On  having  this  appointment  he  went  to  refide  at  Axmouth,  and  ^**  ^*^"^. 
did  the  duty  of  his  office  there,  and  was  charged  8/.  per  annum  before  hand 
to  the  land  tax  in  refpe£l  of  his  falary  of  50A  until  his  death  in  for  the  pur* 
1 8c6.    There  has  been  annually  an  order  iffued  from  the  trea-  po^«*  <>r  ^l- 
fury,  authorizing  the  commiffioners  to  direft  the  colle£lor  of  afterwards  by 
rhc  out- ports  to  reimburfe  thofe  officers  of  the  cuftoms,  whofe  thecoUedor, 

fabrics  do  not  exceed  60/.  per  annum,  the  taxes  aflcflTed  on  fuch  g^^°*  ?  fcttlc- 

ment  m  the 

parifh  in 

which  he  is  fo  rated  and  pays. 
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X807.        falarieS)  and  paid  by  them ;  and  the  order  dire£ls  that  efpecial 

'       care  be  taken  that  no  more  be  allowed  than  has  been  or  (hall 

The  ^y^     be  paid  by  fuch  officers.     It  molt  frequently,  though  not  aK- 

The  lohabi-    ^^7^>  happened^  that  Ciarhe  was  unable  to  pay  the  tax  aflcfled 

tants  of       on  him,  until  he  had  received  the  fame  from  the  coUeQdr  of 

AzMOUTH.    the  cuftomsi  and  the  tax  collector  of  the  pariih  was  at  fuch 

times  in  the  habit  of  trufting  Ciarhe  with  a  receipt ;  and  Ir 

every  cafe,  whether  he  had  aftually  paid  the  tax  or  not,  Ciarhe 

ufed  to  take  the  r^eipt  to  the  coUedor  of  the  cuiloms,  who. 

was  never  acquainted  with  the  fafl  of  the  tax  not  having  beea 

pr^ioufly  paid,  and  received  the  amount  of  the  tax ;   there 

having  been  annually  the  order  from  the  ireafury  during  Chrt/s 

executing  the  office.     And  at  thoie  times,  when  he  had  not 

before  paid  it,  he  would  in  his  return  pay  to  the  tax  colledor 

of  the  parifli  the  amount  of  his  tax.     The  receipts  were  always 

given  in  the  name  of  Clarke,  and  were  left  by  him  with  the 

colle£lor  of  the  cuftoms,  by  whom  they  were  traafmitted  to 

the  board  in  London^  with  the  quarterly  accounts,  and  were 

there  kept.     Clarke  died  in  jipril  lad,  and  after  his  death  his 

C  3^5  1      widow,  Martha  Clarke  the  pauper,  paid  to  the  tax  colle£tor  of 

utxmoutb  2I*  for  a  quarter's  land  tax  due  at  Chriftmas  1805  on 

the  falary  of  her  deceafed  hufband ;    which  has  been  fince 

again  paid  to  her  by  the  colledor  of  the  cuftoms* 

Difney^  in  fupport  of  the  order  of  feffions,  contended  upon 

the  authority  of  Rex  v.  Okehampion  (/z),  that  this  was  a  fufficient 

payment  of  the  officer's^ar^  towards  the  public  taxes  or  levies  of 

the  parijb  to  gain  him  a  fettlement  in  Axmouth^  within  the  (lat. 

3  ^.  3.  f .  1 1 .  /  6.  although  he  were  repaid  by,  or  received  the 

money  beforehand  from,  the  coUefior  for  this  purpofe.     Alt 

the  cafes  (liew  that  the  land  tax  is  within  the  defcription  of  the 

aA ;  and  that  it  is  fufficient  if  the  officer  be  rated,  and  in  fa& 

pay  it.     So  a  tenant  gains  a  fettlement  by  being  rated  to  and 

paying  the  poor's  rate,  or  land  tax ;   aUhoqgh  fuch  payment  be 

allowed  to  him  by  his  landlord  out  of  the  rent  (5).     And  he 

diftinguifhed  this  from  Rex  v.  JVeobley,  where  though  ibfi  ex- 

cifeman  was  rated  for  his  falary  to  the  land  tax,  yet  it  was  m 

iz(k  paid  by  the  coUe^or,  without  any  dedudlion  from  the 

{a)  Burr,  S,  C.  ^. 

(b)  Rex  V.  Open/baw,  ib.  52a.     Rex  ▼.  Bromley^  ib.  75.     Eex  v, 
dfidrnffold^  ib»  •!  15.  and  Rex  v.  Fulbam,  ib.  480, 

(alary^ 


IN  THE  Forty-seventh  Year  of  GEORGE  III.  385 

Hilary.    Lord  Kenyan  there  faid,  that  the  excifeman  neither        1807. 
paid  it  mediately  nor  immediately.  — '    ■   . 

Harris f  contra,  relied  on  the  latter  cafe  where  Lord  Kenyon    The  Kino 
laid  ftrcfs  on  the  circnmftancei  that  the  officer  was  not  affefted   ThTlnhdbf- 
by  the  payment  at  all :   that  it  was  not  dedu£led  out  of  his  fa-       tants  of 
lary,  nor  was  his  income  diminiftied  by  the  payment.     Such   AxBdouTH. 
was  the  cafe  here.     How  then  can  it  be  faid  that  the  officer 
paid  hisjbare  towards  the  public  taxes  of  the  parifli,  when  that       r  ^35  -j 
which  was  paid  was  not  paid  eut  of  his  f alary*     But  finding  the 
opinion  of  the  Court  againft  him  on  this  point,  he  attempted 
to  (hew  that  fince  the  land  tax  redemption  ads  [a\  which  per- 
petuate the  tax  on  lands  as  a  charge  upon  the  lands  in  the  pa- 
rlQij  and  leave  the  tax  on  falaries  as  a  mere  perfonal  tax,  the 
rating  towards  and  payment  of  it,  in  refpe6l  of  the  latter,  no  . 
longer  fatisfied  the  words  of  the  ftat.  3  ^.  3.  r.  1 1.     But 

The  Court  all  agreed  tha^  it  was  fufficient  that  it  was  ftill  a 
public  tax  leviable  and  coIle£bed  within  the  parifli.  That  the 
whole  tax,  commonly  called  the  land  tax,  was  in  the  frame  of 
k  a  perfonal  tax ;  a  certain  proportion  of  which  was  to  be 
raifed  in  each  parifli,  in  refpe£i  to  the  property  of  the  feveral 
perfons  aflefled  }  the  firft  fpecified  fubje£l  of  the  taxation  being 
goods.  The  more  there  was  raifed  on  one  fund,  the  lefs  was 
left  to  be  levied  on  another.  The  land  was  merely  conGdered 
as  a  fund  in  aid  of  the  tax  (  though  in  courfe  of  time  and  for 
convenience  fake  it  came  to  be  conGdered  as  the  principal  ob« 
je£t  of  the  tax  from  whence  it  took  its  denomination.  On  the 
other  ground 

Lord  Ellenborough  C.  J.  faid  that  the  quellion  had  been 
long  ago  decided  in  Rex  v..  Okebampton^  which  was  in  every 
point  undiftinguifliable  from  the  ptefent  cafe.  The  land  tax 
being  a  public  tax  within  the  ftat,  3  ]9^.  3.  r,  1 1.  the  officer  was 
both  charged  to  it  and  paid  it  within  the  parifli :  and  nothing 
more  was  wanting  to  give  him  a  fettlement  there.  The  cafe 
of  The  King  v.  Weobly  was  diflinguiOied  front  the  other  cafcg 
by  Lord  Kenyan^  becaufe  there  the  officer  did  not  pay  the  tax  C  3' J  I 
mediately  or  immediately  5  and,  as  he  fays  afterwards,  becaufe 
the  pauper  neither  infaEl  paid  the  rate  himfelf,  nor  conftruc- 
tivcly  by  the  hands  of  his  agent.    Put  here  he  did  in  fadl  pay 


nands  01  nis  agent,    put  here  he  di 
(a)  38  Ceo*  3.  c.  60.  and  39  Geo.  3.  e,  6. 


it 
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it  bimlelf.     And  as  to  his  being  retmbnrfed  aftcrwardsi  all  tbo 
cafes  agree  that  that  oukes  no  difference  $  and  that  is  not  coo- 
The  Kiirc    tradiSed  by  Rix  v.  TFeoily. 
^g^"^  p^  Curiam,  Order  of  Seffions  confirmed^ 

tants  of 

AZMOUTH. 


foftfTi^,  The  Kino  againfi  The  Inhabitants  of  Bhdworth. 

Where  a  coal  ^pHE  parifh  oflScers  of  Bedwortb  in  Warwichjlnre  made  a  rate^ 
iniDe  bccom-  -■-  dated  x  5th  of  Auguji  1806,  for  the  relief  of  their  poor,  in 
ing  unpro-  ^y^j^  ^^^  ^i^StStdi  "  John  Woadhoufe  for  a  colliery,  as  of  the 
to  be  worked,  annual  value  of  200A  at  5/.;*'  againft  which  rate  Weodhoufs 
the  leifec  18  no  appealed  ;  and  the  Seflions  amended  the  famo  by  ilrikiDg  out 
longer  liable  ^^  aflcffment  upon  him  in  rcfped  of  the  colliery  ;  fubjca  to 
for  it  to  the  ^^^  dpinion  of  this  Court  on  a  cafe  dating,  that  Mr.  Wooikaufk 
relief  of  the  appealed  againft  the  rate  affefling  him  for  the  colliery,  as  of  the 
poor,  al  annual  value  of  200A,  on  the  ground  that  long  before  and  at 

«.Jj"^  d  b^  *^^  ^^™^  ^^  making  the  rate  he  had  ceafed  to  work,  occupy  or 
his  covenant  cnjoy  the  colliery,  and  therefore  was  not  liable  to  be  rated  for 
to  pay  the  Jt.  That  by  a  leafe,  made  the  16th  of  January  1777,  the  go- 
r°h*  k  "^d-  v^rnors  of  the  hofpital  of  Nicholas  Chamberlain  of  Bfdw9rib  de- 
lord.  mifed  all  the  mines  of  coal,  iron  ftone,  and  other  minerals  lying 

Aliter,  where  under  the  lands  therein  defcribed  in  the  parifh  of  Bedvforthm 
f  If"  "od*      for  the  term  of  42  years ;  yielding  and  paying  to  the  faid  go- 
tive.ahhough  vcrnors  during  the  faid  term  the  clear  yearly  rent  of  200/.  at 
it  be  worked  the  leaft  and  in  all  events,  whatfoever  the  ftate  of  the  faid 
*u  *  'n-^  ^^      mines  might  at  any  time  be,  and  whether  any  of  the  •coali  &c. 
after  dedud-    ^^^'^  ^'^  gotten  or  not.     That  John  Woodboufe  entered  upon 
ing  the  pro-    the  mines,  and  continued  to  work  the  fame  till  the  xft  of  Maf 
portion  of  the  1804;  at  which  time  all  the  coals  within  them  were  totally 
fh°  *  ^*d"^       cxhaufted  and  worked  out.     That  no  evidence  was  given  that 
referved  to      (here  was  any  iron  (lone  or  other  mineral.     And  that  the 
the  owner.       mines  ceafed  to  be  worked.    That  during  the  times  the  mines 
L  3^^  J     were  worked,  J.  Woodboufe  was  rated  for  the  fame,  in  fome 
years  at  a  much  larger  amount  than  200/.     That  from  the 
time  of  his  ceaGng  to  work  the  faid  mines  he  was  not  rated  tii]^ 
the  making  of  the  prefent  rate. 

the 
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Tie  Court  thought  It  unneceiTary  to, hear  Wilfin  and  Chrhe        1807. 

in  fupport  of  the  amended  rate :  and  after  Reader  and  B.  Morice         

had  referred  to  Reis  v.  ParrUt  and  others  {a)\  where  though  ^      r^^ 

the  lefiees  of  a  coal-mine  worked  it  at  a  lofs  to  themfelves,  xhe  Inhabit 
sifter  paying  their  rent,  they  were  (till  holden  liable  to  be      tantsof 

rated :  BfiDwoaxH. 

Lord  ELI.6NBOROU6H  C.  J.  faid ;  In  that  cafe  the  fubjefl 
matter  itfelf  was  profitable!  and  produced  value  to  the  owners^ 
though  the  immediate  occupiers  derived  no  profit  from  it ;  all 
the  net  profits  of  the  mine  being  abibrbed  by  the  fixth  part  of 
the  grofs  value  which  they  had  covenanted  to  pay  to.  the 
oiirners.  But  here  the  mine  itfelf  is  ezhaufted,  the  fubje£l 
matter  of  profit  is  gone,  although  the  rent,  which  was  no  doubt  ^ 

calculated  upon  the  probable  average  produce  during  the  whole 
term,  be  ftill  payable.  The  failure  of  the  coal  will  not  dif* 
charge  the  leflee's  covenant  to  pay  rent :  perhaps  he  may  have 
calculated  upon  that  event ;  and  may  have  received  during  the 
former  part  of  his  term  an  adequate  value  from  the  then  pro^  ^  [  389  3 
duce  of  the  mine  to  compenfate  the  continuance  of  the  rent  to 
the  end  of  the  term. '  But  with  refpeA  to  the  pari(b,  he  is 
only  rateable  for  the  concurrent  annual  (b)  value  during  the  pe* 
riod  for  which  the  rate  is  made ;  and  when  the  thing  which  he 
occupies  no  longer  afibrds  any  fuch  concurrent  value,  ^  fub« 
]tQL  matter  oPthe  rating  is  gone. 

Per  Curiam^  Amended  Rate  confirmed. 

{a)  S  Term  Rep.  s^^, 

{b)  This  was  faid  with  reference  to  the  rate  in  queftion ;  which 
was  for  a  year^  an8  in  which  the  party  was  rated  as  for  the  001111^ 
value  of  the  colKcry. 


The  Kino  againfi  Buller  and  "Another.  S^JT^f ' 

npHE  defendants^  the  late  mayor  and  deputy  mayor  of  the  If  a  prefidlng 

•^   borough  of  ^Itajb  in  Cornwall^  were  called  upon  by  a  role  officer,  who  ^ 

to  (hew  caufe  why  a  writ  of  mandamus  fliould  not  ifliic  com^  J^tion  of  the 

borough 
forms  an  integral  part  of  an  deftive  affembly,  depart  from  it  after  the  meeting  has 
been  regrularly  formed,  and  the  eledion  entered  upon,  but  before  it  is  completed,  an 
cledUon  made  after  his  departure  is  void. 

manding 
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18^7.  mandlng  them  to  delirer  to  J^  Gaborian  Efq.,  the  prefcnt 
■  ma]ror»  the  mace,  common  feal,  books*  papers,  and  records^ 

The  Kino  ^xiA  the  keys  of  the  cheft  belonging  to  the  boiough.  This  rale 
•D^^"\^      was  obtained  upon  an  afiBdavit  of  Mr.  Gabortan^  dating  his  own 

and  Another,  eledion  as  mayor  in  January  laft»  and  a  fubfeqaent  application 

to  the  defendants,  who  were  in  pofleflion  of  the  infignia,  &c, 
of  the  office,  and  their  refufal,  and  that  he  had  been  prevented 
from  executing  his  office  by  one  of  the  defendants  claiming  to 
a£);  as  deputy  mayor  under  the  other*  And  alfo  upon  an  affida* 
vit  of  the  town  clerk,  ftating  that  by  charter  of  the  14  Geo.  3., 
the  borough  was  incorporated  by  the  name  of  the  mayot  and 
free  burgelTes,  &c.  That  there  fliould  be  feven  capital  burgefies 
[  390  ]  to  be  called  aldermen,  one  of  whom  (hould  be  elected  mayor, 
as  therein  mentioned.  That  on  the  death  of  an  alderman,  (all 
of  whom  were  chofen  for  ]ife»)  the  mayor  and  the  reft  of  the 
aldermen  and  free  burgefles,  pr  the  major  part  of  them,  fliould 
t\t&  and  fwear  in  one  of  the  free  burgefles  inhabitants  in  his 
place.  That  on  the  28th  of  November  laft  a  mandamus  iflued 
to  the  mayor  and  the  reft  of  the  aldermen  and  free  burgefles, 
reciting  the  death  of  one  of  the  aldermen,  and  commanding 
them  duly  to  aflemble  together  in  the  Gutldball  of  the  borough, 
&c.  and  to  eled  one  of  the  free  burgefles  into  the  vacant  office, 
and  alfd  that  fuch  of  them  to  whom  the  fame  of  right  belonged 
ihould  adminifter  the  oath  of  office  to  the  perfon  fo  ele&ed* 
That  in  purfuance  of  that  writ,  the  mayor,  aldermen,  and  free 
burgefles  met,  on  the  1 8th  of  December  laftj^  at  the  GuUdbaU^ 
for  the  purpofe  of  proceeding  to  the  election,  in  purfuance  of 
^  regular  fummons}  when  P.  Sipic^r  and  JS.  Hawkins  were 
propofed  as  candidates ;  but  that  before  three  votes  had  b^cQ 
given  or  tendered,  Mr.  Hawkins^  in  the  prefence  and  hearing 
of  all  prefent,  admitted  that  he  had  not  taken  the  facramcnt. 
That  J*  Buller  prefided  as  mayor,  and  4  other  aldermen  and 
24  burgefles  wer^  prefent,  out  of  whom  3  alderme^  and  15 
burgefles  voted  for  Spicer,  and  the  others  for  Hawkins.  That 
•  Spicer  was  afterwards  duly  fwom  in  before  Giiborian  and  Drttn, 
two  of  the  aldermen  ;  in  confequence  of  which  they  returned 
Spicer  as  duly  defied,  in  anfwer  to  the  mandamus.  That  by 
the  charter,  the  mayor,  aldermen,  and  burgeflesy  or  the  major 
part  of  them,  on  the  charter-day  in  September  for  the  elefiion 
of  mayor,  are  to  aflT^^mbk  in  the  GuUdballi  and  being  fo  af« 

fembled^ 
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femblcd,  the  mayor  and  aldermeiii  or  the  major  part  of  thorny        1807* 
arc  to  nominate  and  put  in  election  for  mayor  two  *  of  the  alder-  " 

men  ;  and  there  continue  together,  or  in  due  manner  adjourn     •■■***  . 'jjf* 
until  the  mayor,  aldermen,  and  burgeiTes,  or  the  major  part  of      Qux^i^ek. 
them,  th^n  and  there  aflembled)  (hall  have  eledled  one  of  thofe  and  Anotbor. 
two  aldermen  fo  put  in  elc^ion,  for  a  year;  and  that  before         I  39^  ' 
the  mayor  ft>  eleded  fiiall  be  admitted  to  the  execution  of  his 
office,  he  fhall  be  fworn  befor-e  the  lad  mayor  his  predecefibr, 
or,  in  his  abfence,  before  two  other  aldermen,  to  execute  his 
office  for  a  year,  and  until  his  fucceflbr  be  appointed.    That  a 
mandamus  iflued  on  the  4th  of  November  lad  to  t\t€t  and  f  wear 
in  a  mayor;  noele£lion  having  been  made  on  the  lad  charter- 
day  \  and  in  purfuance  thereof,  on  the  20th  of  June  laft,  the 
defendant  J.  BulleTf  then  mayor  and  alderman,  and  fix  other 
aldermen  (including  Spicer)^  and  1 3  burgefles,  duly  afiembled 
at  the  Guildhall  for  the  purpofe  of  proceeding  to  the  faid  elec- 
tion, when  the  mayor  and  two  other  aldermen  nominated  the 
two  latter  for  mayor  ;  and  the  other  four  aldermen  (including 
Spicer)  nominated  Hicks  and   Gaborian   (two  of  the  four)  for 
mayor.    That  after  Gaborian  had  been  fo  nominated,  Mr.  ^iiA- 
//r,  the  mayor,  and  the  two  other  aldermen  in  whofe  nomina- 
tion he  had  joined,  quitted  the  Guildhall i  but  the  other  alder- 
ixien  and  a  niajority  of  the.  burgefles  before  aflembled  continued   ~ 
together,  and  proceeded  in  the  ele£)ion,and  eledled  Gaborian  to 
be  mayor  for  the  year  enfuing  ;  who^  in  the  abfence  of  the  laft 
ipayor,  was  then  and  there  duly  fworn  in  as  mayor  before  the 
fenior  alderman  prefent  and  prefiding,  and  another  alderman  ; 
and  they  accordingly  returned  him  as  ele£led  mayor  in  anfwer  / 

to  the  writ.     Notwithdanding  which  the  defendant  Mr.  BulUr 
f^ill  claimed  to  be  mayor^  and  ref u(c:d  (o  deliver  up  the  infignia^ 

Garrowt  Dampierf  and  Abbott^  upon  (hewing  eaufe  againft 
the  rule,  obje£ied  that  upon  the  face  of  the  relator's  own  affi-  £  39^  ] 
davits  it  appeared  that  Mr.  Gaboriat^  wa^  not  duly  eledled  mayor : 
for  by  the  charter  the  then  mayor  i^  an  integral  neceflary  part 
pf  the  derive  afiembly ;  and  he  haying  departed  before  any 
eledion  made,  it  was  not  competent  to  the  other  members  to 
proceed  to  make  an  election  of  the  fucceflbr^  but  fuch  ele£tion 
was  abfolutcly  void. 

Park 
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1 807*  Pari  and  Pelt  on  the  other  hand  contended)  that  the  ekdiTC 

"   ■  aflembly  having  been  once  legally  conftituted  for  the  porpofc 

The  King     of  the  cleflionj  and  the  eleAion  having  began,  the  aflerably 

^    I       continued  competent  for  that  purpqfe  till  the  ele£lion  was  com- 

and  Another,  pleted,  notwithftanding  the  departure  of  the  old  mayor  in  the 

mean  time. 

Tbi  Court f  however,  confidering  that  by  the  terms  of  the 
charter  the  old  mayor  who  prefided  was  an  integral  part  of  the 
body  by  which  the  eledion  of  the  new  mayoi  was  to  be  made» 
were  of  opinion  that  it  was  neceflary  for  the  former  to  be  pre* 
fent  during  the  whole  period  of  the  election  mntil  it  was  com- 
pleted. And  that  for  want  of  his  prefence  at  the  time  when 
Mr.  Gaborian  was  ele&ed,  fuch  election  was  void*  And  there- 
fore they  difcbarged  the  rule.  But  at  the  fitting  of  the  Court 
on  the  Monday  following  one  of  the  Judges  intimated,  that  fome 
doubt  had  occurred  to  them  upon  a  cafe  (a)  which  he  had  met 
with  after  the  Court  broke  up  on  Saturday  i  but  that  being  in 
C  393  3  ^  '^^^  ^^  doubtful  authority,  they  wiflied  to  make  further  in* 
quiry  concerning  it  before  the  matter  was  finally  difpofed  of. 
And  therefore  the  Court  dire6ied  that  their  former  order  for 
difcharging  the  rule  fliould  not  be  drawn  up  before  the  laft  daj 
of  the  term  ;  fo.that  if  they  (hould  not  fatisfy  their  doubtt 
the  mandamus  might  go.  Nothing  further,  however,  being 
faid  upon  it|  the  rule  for  the  mandamus  flood  difcharged. 

(if)  This  was  afierwards  dated  to  be  the  cafe  of  Rix  v.  Norrisf  JIf. 
4^  Geo.  2.  I  Barnard.  385.,  when  mention  was  made  again  of  this  cafe 
in  the  following  term,  upon  a  rule  calling  upon  Mr.  Cahorian  to  fhew 
by  what  authority  he  claimed  to  be  mayor  of  SaUafh  ;  which  rule  was 
obtained  by  the  Attorney-General,  grounded  upon  the  inTalidity  of 
the  abovementioned  eled^ion.  It  was  then  alfo  dated  from  the  Bench, 
that  no  mention  was  made  of  this  cafe  in  the  MS.  notes  of  that  pe* 
riod  \  nor  were  the  affidavits  of  it  now  to  be  found  in  the  Crown- 
ofice.  The  rule  againd  Mr.  Gaborian  was  afterwards  made  abfolute, 
without  any  further  opinion  cxprcfied  by  the  Court. 
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ido7. 


Taylor  astcAnJi  The  Royal  Exchange  AflUrance    Tuefiay^ 
^  Company.  ^•'S^'*- 

T  TPON  a  rule  for  the  mailer  to  review  his  taxation,  who  had,  Where  a  par* 
^  in  taxing  cofta  for  the  plaintiflF,  allowed  him  the  cofts  of  f 7  obtains 
examining  witneffes  abroad  on  depofitions,  to  which  the  de-  fent^o'cxa^* 
fendants  on  a  motion  in  court  had  confented  in  order  to  fave  minewitneiTea 
the  expence  of  a  commiffion  ;  the  mafter,  upon  reference  to  abroad  on  de- 
him,  reported  to  the  Court,  that  he  was  Satisfied  that  hei  had  P>fi'»o"»'  ^ 
proceeded  upon  a  miftake :  and  that  when  a  party  applies  for  ^^  |^  allowed 
this  indulgence,  which  is  confented  to  on  the  other  fide,  he  the  expence 

▼irtually  undertakes  to  examine  his  wttnefles  on  depofitions  ^}  '^^'V^  ^ 
,.',.  ,,  .,_  ^    ..         depofitions im 

abroad  at  his  own  expence,  and  is  not  entitled  to  any  allow-  \}^^  taxatioa 

ance  on  the  taxation  t>f  cofts.     GsrroWi  who  was  to  haye  op-  of  coftt, 

pofed  the  rule,  acquiefced  on  hearing  the  mafter^s  report.  And  J^ough  he 

Ptffi,  on  moving  for  the  rule,  faid  that  the  pra£lice  of  the 

Court  of  Chancery  was  dear,  that  a  party  applying  for  a  com- 

miflion  to  examine  witneffes  on  his  behalf  muft  pay  the  ex* 

pences :  and  that  unlefs  this  Court  adopted  the  fame  rule,  in 

reiped  to  the  party  applying  for  leave  to  examine  witneies 

abroad  on  depofitions,  which  could  not  be  done  without  die      £  394  J 

other  party's  confent ;  fuch  confent  would  never  be  given,  but 

the  applicant  would  be  driven  to  the  expence  of  applying  for 

acommimon. 

Rule  abfolute. 
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1S07. 

^'f^''^^  Welch  againjl  Nash. 

Under  the       jN  trefpafs,  the  firft  count  was  for  entering  one  clofe  of  Ad 

igthfcaion  X  plaintifFcalled  the  SAri/33^rv,  and  another  clofe  formerly  part 
of  the  general     -  ,,...,  .       ,  .«       -  ^,  .       .      ,  ^ 

liighway  aft    ^^  ^  public  highway,  in  the  panih  of  Clatnes  vtk  the  county  <ft 

13G.  3,r.78.  WcrtrfleTf  and  for  deftroylng  the  flirubs,  &c.  and  breaking 
^  "t^  f^y^  ^^^"  *"*'  dfeftroying  the  gates,  and  walls,  pods,  rjiils,  and  fences 
let  out  before  "P^"^  *°^  round  the  faid  clofes,  and  for  carrying  away  and  con- 
an  old  one  verting  the  fame  to  the  defendant's  ufe.  A  fccond  general  count 
can  be  ftop*  was,  for  the  like  trefpaffes  in  breaking  dowii  and  deftroying  the 
^h  ^  Vf  *f  E*^^*>  ^^-  ^^  ^^^  plaintiff  in  the  fame  jyariffa,  not  laying  them  to 
ficient  that  ^  ^"  the  plaintiff's  clofes.  Pleas,  ift,  the  general  iffue.  zdlyi 
another  old      A  juftification  to  the  feveral  trefpaffes)  that  in,  through,  and 

Itighway  was   ^^^^  ^j^^  feveral  clofes  in  wliicb,  &c«  there  was  and  yet  is  a  pub- 
widened  in  .  I  r     t 
parts  to  an*     ^^^  carriage  highway  ;  and  becaufe  the  faid  gates  were  wrong- 

Iwer  the  put-  fully  ereSed  in  the  hxA  clofes  and  acrofs-  the  faid  highway^ 

pofcofancw  ^^^  obftruaed  the  fame,  and  the  faid  walls,  pofts,  rails  and 
road.     And     -  ,       .  ,  «  %  1,  r^    *   • 

ifanewhiffh-  f<c<><^cs  at  the  times  when,  &c.  were  wrongfully  ereaed  ib^ 

way  be  not  upon,  and  acrofs  the  faid  highway  there,  and  obftraded  the 
'r  ^'^^^^'^'^^  fame,  &c.  j  the  defend:int,  in  order  to  open  the  faid  highway^ 
be  ftopped  committed  the  alleged  a£t6  of  trefpafs,  *  and  reoioved  the  ma* 
up,  the  lega-  terials  to  a  fmall  didanee  from  the  place  where  the  fame  had 
lity  of  the  or-  been  fo  wrongfully  crafted  and  flood  as  aforefaid,  and  left  the 
ft*  ^  f  ^^^^  *"  *  proper  place  for  the  afe  of  the  plaintiff.    The  replica^ 

diverting  the  tion  joined  iflue  on  the  ift  plea,  and  traverfed  the  public  high* 
old  road  and    way  pleaded  in  the  fccond  plea  \  and  ncw-afligned  that  the  de- 

ftoppjng'tup  fendant  broke  and  entered  the  faid  clofes  and  committed  the 
may  be  quel-  , 

tioned  in  an     feveral  t  efpaffcs  declared  on  for  other  purpofes  and  on  other 

adlionof  tref-  occafions  than  thofe  mentioned  in  the  fecond  plea,  and  out  of 

pafs,  not  with-  ^^^  f^jj  fuppofcd  wavs  therein  mentioned:  and  alfo  for  that  the 

sanding  fuch    ,-..',  r    m     •  j 

orders  were      defendant  committed  the  trcfpaffes  m  a  greater  and  more  ex* 

confirmed  by  ccffivc  manner  and  degree  than  was  neceffary  for  the  ufe  and 
the  Seffions  enjoyment  of  the  faid  fuppofed  ways.  The  rejoinder  took  iffue 
fctmg  the  ^"  ^^^  plaintiff's  traverfc  of  the  public  highway,  and  pleaded 
faa  of  a  new  rot  guilty  to  the  new  affignment ;  upon  which  iffue  was  joined, 
toad  being  fet  And  at  the  trial  before  Sutton  B.  at  Worcefler  Ltnt  affizes  i8o6t 
out  in  lieu  of  ^^^jja  ^^g  fou^j  for  the  plaintiff  upon  the  I  ft  and  ad  iffues, 
the  old  one.  '^  '         .       t        n.       j     t 

The  defendant  cannot  juflify,  [under  the  jjeneral  iflue,  the  cutting  the  pofts  and  raus 
of  the  plaintiff  though  ercfted  upon  the  defendant's  own  land  i  there  being  no  queftion 
raifedas  to  the  property  remaining  in  the  plaintiff. 

•[•39s  ]  '^ 
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With  T/.  damages ;  fubjed  to  the  opinon  of  this  Courts  as  to        1807. 
the  ad  iflue,  upon  the  following  cafe.     And  on  the  laft  iflue  a        .r 
irerdi£l  was  entered  for  the  defendant;  but  if  this  Court  {hould      Welch 
be  of  opinion  that,  as  the  pleadings  ftood,  it  ought  to  have  been       ^ainfi 
entered  for  the  plaintiffi  the  verdi£l  was  to  be  altered  accord* 
ingljf  with  IS.  d<images. 

The  fpot  upon  which  the  trefpafs  (Except  as  to  the  3d  iflue)  * 
was  committed,  was  part  of  a  public  highway  within  the  parifh 
of  ClaineSi  in  the  hundred  of  OfwaldJloWi  branching  out  of 
the  turnpike  road  which  leads  from  Worcejier  to  Kidderminfier^ 
and  which  part  of  the  faid  highway,  before  it  was  (topped  up, 
paded  clofe  by  the  gate  at  the  entrance  of  the  platntiiF^s  dwel- 
ling-houfe,  and  led  into  another  highway  called  Eggdane^ 
about  275  yards  from  the  entrance  of  the  firft-mentioned  high-  C  39^  1 
way.  Egg  Jane  itfelf  branches  out  of  the  turnpike-road  between 
Worcejier  and  Kiiderminftery  nearer  to  the  former  place  than 
the  public  highway  fo  (lopped  up,  and  communicates  with  the 
upper  part  of  that  highway.  (The  courfe  of  the  road  (topped 
up  and  the  courfe  of  Egg-Jaoe  were  delineated  in  a  map  an- 
nexed to  the  cafe,  which  was  a  copy  of  that  enrolled  at  the 
SelBons  with  the  proceedings.)  On  the  3d  of  September  1803 
that  part  of  the  highway  which  pafled  by  the  plaintiff's  gate, 
and  led  into  EggJane^  was  (topped  up  by  the  authority  of  two 
juftices,  whofe  orders,  together  with  all  the  proceedings  re- 
fpe£ling  the  faid  road,  were  duly  enrolled  by  the  clerk  of  the 
peace  for  the  county  of  Worcejier.  The  orders  and  proceedings 
eorolled.are  as  follow:  (Tbcfe  proceedings  were  all  fet  out  at 
length  in  the  cafe«  They  were  in  fub(tance,)  x(t,  the  autho- 
rity of  the  plaintiff  Mr.  Welch  of  Hawford  in  the  pari(h  of 
Claims,  and  of  Mr.  Wall  of  Worcejier,  the  owners  of  the  land 
defcribed  in  the  plan  through  which  part  of  the  road  in  queftion 
was  defcribed  as  intended  to  be  diverted  and  turned^  confenting  to 
the  making  and  continuing  Juch  new  highway  through  their  faid 
lands.  Giren  under  their  hands  and  feals  the  17th  of  September 
1803.  The  ad.  An  order  under  the  hands  and  feals  of  7.  B, 
and  6.  F.,  two  juftices  of  peace  for  the  county  of  WorceJier% 
ftated  to  be  made  at  a  fpecial  Seffions  holden  at  Hawford  in 
the  pari(h  of  Claines  in  the  hundred  of  Ofwaldjlow  in  that 
county)  ftating  that  *<  On  Friday  the  23d  of  September  1803, 
haying,  upon  a  view,  found  that  a  certain  part  of  a  highway 
within  the  (aid  pariih  of  Claines^  &c.  branching  out  of  the  turn- 
pike 
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1867*  pikc  fdad  leading  from  Worc^er  to  Kidderminjhr^  fcc.  in  si 
"  north-cailwardly  diredipn  by  the  fide  of  t^A  clofc  to  the  gate 
We'^h  •  at  the  entrance  tb  the  dwcUing-houfe  Of  JVm.  Weld  Efq.  at 
^A^  /^<wfj/»r<4  &c.  and  leading  by  the  faid  gate  in  the  fame  direftioti 
•£  397  3  ^"^^  ^gg'f^^  in  the  faid  parifh  to  a  certain  mill,  &c.  lying 
between  that  part  of  the  highway  which  is  hy  the  fide  of  and 
dofe  to  the  gate  at  the  entrance  to  the  dweliing*hottfe  of  the 
faid  Wm.  Welch  at  Haufbrd  afbrefaid,  and  on  other  part  there- 
of where  it  runs  into  and  adjoins  the  faid  lane  called  Bgg-tane^ 
of  the  length  of  4S0  yards  or  thereabouts^  and  parttcularly  de- 
lineated and  defcribed  in  the  plan  annexed,  may  be  diverted  and 
turned^  fo.as  to  make  the  fame  more  commodious  to  the  ptib* 
lie ;  and  having  viewed  a  courfe  propofed  for  the  tieto  highway 
in  lieu  thereof  through  the  lands  of  the  faid  W.  W.  and  S.  W, 
&c.  both  fituate  in  the  paridi  of  Claines  aforefatd,  and  tJoifg 
ibe  faid  lane  called  Egg*- lane*  to  its  entrance  it  the  eod  thereof 
into  the  faid  turnpike  road  leading  from  Worcefier  to' Kidder^ 
mn/lerj  of  the  length  of  667  yards  or  thereabouts,  and  of  the 
breadth  of  14  feet,  particularly  defcribed  in  the  plan  hereto 
annexed ;  and  having  received  evidence  of  the  confent  of  the 
faid  W.  W.  and  5.  W.  refpe£lively  to  the  faid  highway  being 
made  through  their  faid  lands  rqfpediively  hereinbefore  defcribed, 
by  writing  under  their  hands  and  feals:  do  hereby  order  thefud 
highway  to  be  diverted  and  turned  through  the  faid  lands  belonging 
to  the  faid  W.  W^  and  S.  W.  and  along  the  faid  lane  called  £^« 
lane  to  the  end  thereof  at  its  entrance  in  the  faid'tumpike  road.** 
The  3d,  An  order  of  the  fame  magiftrates  and  of  the  fame 
date,  dating  that  they,  being  the  juftices  who  viewed  the  old 
and  new  highways  defcribed  in  the  plan  annexed,  thereby  cer« 
tified  that  they  had  viewed  the  new  highway  therein  defcribed, 
and  that  the  fame  was  fit  for  travellers.  The  4th,  An  order 
C  398  1  of  the  fame  magiftrates  and  of  the  fame  date,  ftating  that  rhey 
having  *^  viewed  the  feveral  highways  defcribed  in  the  plan 
annexed,  and  made  an  order  for  Averting  the  old  highway  ;  and 
being  fatisfied  that  the  neio  highway  therein  defcribed  is  pro- 
perly made  and  fit  for  travellers,  did  thereby  order  the  faid  old 
highway,  lying  between  that  part  of  the  faid  highway  which  is 
by  the  fide  of  and  clofe  to  the  gate  at  the  entrance  of  the  dwcl- 
ling-houfe  of  W.  W»  Efq.  fituate  at  Hawfrrd^  &c.  and  another 
part  thereof  where  it  runs  into  and  adjoins  EggJaWf  alfo  fituiate 
in  the  parUh  of  Claims  aforefiudi-  of  the  length  of  480  yards  or 

tbcie. 
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thcreabotits,   and  of  the  breadth  of        feet  or  thertabouts 
upoii  the  average,  as  appears  by  the  faid  plan,  to  be  (lopped  upf 
and  the  lands  and  foil  of  fo  much  thereof  which  lies  between 
the  (aid  fide  of  and  clofc  to  the  gate  at  the  entrance  to  the 
dwelling-houfc  of  the  faid  IF.  W.  on  the  north-caft  corner  of  a 
(hrubbcry  oJF  .the  faid  IF.  }V.  to  be  vefted  in  the  faid  fT.  W. 
whofc  hnds  adjoin  thereto,  in  exchange  for  the  land  6f  the  faid 
W.  W.  and  of  S.  Wall  of,  &c,  taken  for  making  the  faid  neVf 
highway  ;  the  faid  W.  W.  having  compenfated  and  fatis6ed  the 
faid  S.  W.  for  the  land  belonging  to  him  the  faid  S.  JT.,  fp 
taken  for  making  part  of  the  new  highway  5  and,  the  faid  W* 
W.  having  alfo,  at  his  own  expence,  completed  the  whole  of 
the  faid  new  highway}  and  that  the  land  and  foil  of  the  refi- 
due  of  t\\t  faid  road  which  lies  between  the  north-eaft  cornet 
of  the  (hrubbery  of  the  faid  W.  IF*  and  the  place  where  it  runs 
ihto  and  adjoins  E{:g4ane  fliall  be  fold  by  the  furveyor  of  ihc 
highways  of  the  faid  panfli  of  Clahirs"  &c.     Againft  thefc 
proceedings  and  orders  the  defendant  appealed  to  the  Michael'^ 
ma/ Quarter  Seffions  1803  ;  upon  which  appeal  the  proceedings 
and  orders  of  the  juitices  were  confirmed.     After  this  determi- 
nation of  the  appeal,  viz.  at  the  time  laid  in  the  declaratioHy 
the  defendant  came  with  his  fervants  to  the  place  where  the 
road  had  been  flopped  in  purfuance  of  the  order  of  the  magif- 
trates,  and  cut  down  twenty  one  feet  of  railing  which  had  been 
placed  along  the  fide  of  a  field  belonging  to  himfelf,  frdm  wbich^ 
before  the  road  v/as  flopped  up,  he  pa'fled  by  a  gate  Into  the 
road  in  que  (lion.     He  alfo  cut  down  one  of  the  pofts  to  which  thi 
railing  ivas  fixed ;  which  railing  and  the  pojijlood  in  a  ditch  along 
the  Jide  of  the  defendants  fields  the  foil  of  which  ditch  belonged  U 
the  defendant,  and  formed  no  part  of  the  TO?.d  which  had  been 
flopped  up.     On  the  part  of  the  defendant  it  was  proved  that; 
at  the  time  when  the  road  which  pafTtd  by  the  plaintifPs  gate 
was  flopped  up,  the  magift rates  had  only  widened  the  toarfeof^g^'* 
lane,  by  throwing  into  it  thofe  fever al  pieces  of  land  [all  on  the  rights 
band  Jide  of  Egg-)anc)  given  up  bj  the  plaintiff  and  Mr.  Wall,aS 
ftated  in  the  proceedings  \  but  had  not  otherwife  given  H  a  f»tf> 
direSion:  the  left-hand  fide  of  Rgg«lane  retHaining  as  before^  witbf 
out  any  addition,     EggJane^  though  a  carriage  road  before  this 
alteration,  was  fo  narrow  as  to  bp  injeofiyeoient  for  carriages  tb 
go  along  it,  and  was  iii  almofl  an  impafldble  ftate^  until  it  was 
pttt  into  complete  repair  by  the  plaliltitf,  at  a  tonfidei^ble  ci^ 
pence.    He  alfo  proved  that  Mr.  Tubervilk,  One  df  thk  majt^f* 
.  V©fc4  Villi  t  trates 
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i8o7»       tmtm  by  whom  the  order  was  made,  though  a  jaftice  of  the 

""— ^       county  of  Warceftet^  (as  all  juftices  arc ;  none  of  them  bciog 
]f^       appointed  to  partxcuhr  hundreds;)  and  afting  therein,  Hdndt 

yI^^^  ^  that  tifM  rffifk  mtbin  the  hundred  9f  Oftvaldjlow  {a) :  and  that 
though  there  were  other  aAing  magillrated  refiding  within  the 

^  400  ]  faid  hundred  of  Ofwald/loiv,  none  of  thefe  were  fummoncd, 
or  recetred  notices  to  attend  the  fpecial  fefBons  at  which  the 
feveral  orders  before  dated  were  made  by  Mr*  Sutid  and  Mr. 
TuberviUe.  To  this  eridence  adduced  by  die  defendant  the 
(hkitiff's  counfel  objefled  \  tnfifting  that  the  orders  of  the 
tnagiftrates,  confirmed  upon  appeal  by  the  Court  of  quincr 
Hefilonsy  were  concluGve  as  to  thefe  matters;  and  that  they 
could  not  be  entered  into  in  this  action.  Mr.  Baron  Si/Z/mt, 
tiowerdTf  receired  the  eridence^  fubjedl  to  die  opinion  of  this 
Court*  The  queftions  for  the  opinion  of  the  Court  were,  xft, 
whether  the  eridence  adduced  on  the  part  of  the  defendant, 
ind  obj^^led  to  by  the  plaintiff's  counfel,  were  properly  re« 
cehred*  And  if  fo,  sdly,  whether  the  defendant  were  entitled 
to  a  yerdifit  on  the  fecond  iflhe.  And  3d1yi  whether  the 
plaintiff  were  endded  to  a  verdid  on  the  lad  iiTue ;  the  defend* 
ant  not  having  juftified  cutting  down  and  removing  the  poft 
&aiage  feafant  on  his  land.  This  cafe  Was  to  be  turned  into 
%  fpaebl  verdict  if  the  Court  (hould  fo  dired. 

PulUr^  for  the  plaintiff,  contended,  firft,  that  the  whole  pro* 
ceedtngs  for  turning  the  road,  &c.  having  been  confirmed  on 
appeal  to  the  quarter  feffions,  to  which  jurifdiclion  of  the  fub« 
je^  matter  was  given,  the  judgment  of  that  court  was  concla- 
five  upon  the  right  of  all  pardes ;  and  Its  propriety  could  not 
be  queftioned  in  this  a^ion.  It  is  infifted  however  that  the 
iptk  fe£l.  of  the  general  highway  a£%  13  Geo.  3..  c.  78.  impofes 
».ane6effary  condition  on  the  exercife  by  the  magiftrateaof  the 
]8>weT  given  to  them  of  ftopping  op  an  old  highway,  that  they 
ihould.fet  out  a  new  highway :  and  that  here  no  new  highway 
has  in  izSL  been  fet  out,  but  duly  an  old  highway  widened  by 
the  addition  of  detached  pieces  of  the  land  adjoining  to  one  Cde 

f  401  1  oi\U  But  whether  a  new  road  has  or  has  not  been  fet  out  is 
purely  a  queftion  of  faA^  and  therefore  like  the  queftioii|  whe- 
ther more  commodious  or  not  to  die  public»  more  proper  for 
the  eonfidendon  of  the  feffions  than  for  this  Court.    The  (ame 

(a)  This,  was  confidtredy  upou  die  argnnenk^  to  be  of  no  eoxift* 
quence :  the  ftatute  is  in  this  refpcft  only  ditcAory* 

icAioH 


IN  THE  Forty-seventh  '^'ear  of  dEORGE  lit  401 

feflioh  of  the  zQ.  fay8>  that  it  (hall  ht  laiwful  for  atijr  perfdii  ag- 

grieted  by  any  fuch  order  or  proceeding  to  tnake  hit  cdm^latdt 

thereof  by  appeal  to  the  next  feffiens  after  the  ordct  riaade,  #ho      Wstcil 

ire  authdirizcd  to  hear  znA  finally  determine  fttch  appeal :  and  if       if ^j"^ 

confirmed  on  appeal,  the  inclofures  may  be  made,  and  the  ways 

flopped  up  J  find  the  proceedingi  thereupon  Jball  be  blftdthg  ahd  cofu 

dufive  to  all  perfons  tvbomfoevef.     It  certainly  therefore  wa8  Hfi 

intention  of  t\\€  legiflitare  to  give  the  felBons  contlufive  jutif^ 

diQion  over  fome  matters ;  and  it  is  dii&cult  to  imagine  tnif 

fabjefl:  more  proper  for  their  confideratlon  than  the  h(k  of  tf 

new  road.     All  through  the  orders  the  new  ro&d  is  mentioned 

as  contradiftingui(hed  from  the  old  one :  and  it  cannot  now  be 

inquired  of,  how  the  new  road  was  tnzdt.    In  Dinndfin  v. 

Gillfja)  the  order  of  the  jufticcs  for  flopping  up  the  old,  and 

fetting  out  the  new  road,  was  defedlive  upon  the  face  of  it,  m 

not  following  the  form  prefcribed  in  the  fchedule,  which  re^^   . 

quires  the  length  and  breadth  of  the  new  road  to  be  fet  out  i 

which  defe£l  it  was  confidered  might  be  taken  advantage  of  iti 

a  collateral  proceeding.     But  hete  the  proceedings  are  all  te^ 

gular  upon  the  face  of  them.    Suppofing  however  that  the 

fetting  out  of  a  new  road  is  an  indifpenCble  condition  of  the 

power  of  the  magillrates  to  (hut  up  the  old  rojid ;  and  that  the 

tzOt  of  fetting  it  out  is  inquifable  in  a  collateral  proceeding  \ 

lie  contended  that  the  widening  of  another  old  roaKl,  fo  at  to 

make  it  more  commodious  to  the  public,  would  fatisfy  iht  pro*i 

Yifion  of  the  ad.     [Grofe^  and  Lawnncfj  Juftice^,  afted  wile» 

ther  if  there  were  two  roads  both  narrow  and  inconventetltf      t4^!l 

leading  to  the  fame  place,  the  magiftrates  could  not  of4ef  otie 

of  them  to  be  widened,  without  (lopping  up  the  cthef  t  atid  le- 

fened  to  the  i6th  fe£l.  of  the  a£i,  which  cXpreftfy  giv^S  theitr 

jtxrifdidion  to  ^den  roadd  which  are  inconveniently  narrow^ 

where  the'  fame  may  conveniently  be  dbne^  Without  divertmjf* 

thcfti.]    Thit  fedion  applies  to  a  different  cafe,  where  no  conw^ 

fent  is  neceflary  of  the  owners  of  the  bnde  otev  which  the  ntw 

load  itf  to  be  turned.    But  the  19th  fed.  irhidi  pves  th^ 

^ower  of  diverting  an'  old  road  with  fueh  conietit,  does  not  in 

HKrminis  impofe  it  as  a  condition  that  an  endfe'  new^  load  ffaaUr 
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1807.       be  made  in  lieu  of  the  old  one,  throughout  the  ^holc  courfe  of ' 

'.  it.     Nor  will  the  Court  put  fo  ftrid  an  interpretation  upon  the 

Welch      words  when  fo  much  latitude  of  difcretion  was  meant  to  be  left 

Nash.  ^^  ^^^  Juilices.  And  here  there,  is  a  new  road  running  parallel 
with  the  old  highway  along  Egg^lane* 

Lord  Ellgmborough  C.  J.  This  is  a  queftion  of  jurifdio 
lion :  the  magiftrates  have  only  jurifdiftion  conferred  on  tBem 
in  a  given  cafe :  they  may  divert  an  old  road,  fo  as  to  make  It 
nearer  or  more  commodious  to  the  public ;  that  is,  by  making 
a  new  road.  The  whole  feftion  contemplates  that  an^firhigh* 
way  is  to  be  made  in  lieu  of  the  old  one  which  is  to  be  ftopped 
up ;  and  the  magiftrates  can  only  order  the  old  highway  to  be 
ftopped  up  on  the  condition  that  a  new  highway  has  been  made 
and  put  in  a  proper  ftate.  But  what  diverting  or  turmng  of 
the  old  road  has  there  been  in  this  cafe  ?  or  what  new  highway 
has  been  given  in  lieu  of  the  old  one  which  is  ftopped  up  ? 
The  fadis  are  Gmply  thefe ;  the  magiftrates  have  extinguiOied 
and  ftopped  up  one  old  road,  and  have  enlarged  another  in  dif- 
L  4^3  1  ferent  parts  of  it :  but  the  termini  a  quo  and  ad  quern,  and  the 
direction  of  it,  remain  the  fame  as  before.  Increafing  the 
width  of  one  old  highway  is  neither  diverting  another  old  high« 
way,  nor  making  a  new  one :  and  the  juftices  cannot  make 
fa£l8  by  their  determination  in  order- to  give  to  themfelves  ja« 
rifdidion,  contrary  to  the  truth  of  the  cafe.  There  is  the  lefs 
reafon  too  for  faying  that  a  new  highway  has  been  fet  out  in 
lieu  of  the  old  one,  becaufe  EggJane  has  not  been  widened 

'[  I  through  its  whole  courfe,  but  the  additions  are  only  made  in 
patches }  fo  that  if  the  old  courfe  of  the  highway  there  were 
ftopped  up,  there  would  be  no  continuity  of  road  in  any  other 
place  in  lieu  of  the  other  old  highway  which  has  been  ftopped 
up>  Therefore  however  defirous  w»  may  be  of  confulting  the 
convenience  of  individuals  in  this  refpe£k,  in  Si  cafe  too  where 
we  may  reafonably  conclude  from.the  adjudication  of  the  ma« 
giftrates  in  feftions  that  the  alteration,  is  more  commodious  to 
^e  public ;  Jtt  the.  words  of rthe  a£l  are  too  ftrong  to  get  over  i 
and  we  cannot  eitend  the  jurifdidion  of  others  any  more  thaa 
wecanovr  own,.... 

Grose  J.  declared  himCelf  of  the  fame  opinion ;  and  referred 
to  the  1 6th  fedion,  as  pomtip^  our  the  diftinAion  between 
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iRTidening  an  old  road,  which  is  there  provided  for ;  and  divert- 
ing  the  old  and  making  a  new  road  preparatory  to  flopping  up 
the  old  one,  which  is  provided  for  by  the  19th  feflion.  ainst 

Lawrence  J.  The  Juftices  cannot  give  themfclves  jurif •  Nash. 
di£lion  in  a  particular  cafe  by  finding  that  as  a  fa£l  which  is 
not  the  fa(3.  Suppofe  they  had  turned  the  road  through  a 
man's  grounds,  without  his  confent,  would  their  finding  the 
h(k  of  his  confcnt  give  them  jurifdi£)ton  under  this  fe^ion  [  404  3 
when  the  zQ,  had  given  them  none  ?  Or  fuppofe  they  hati 
turned  it  through  any  of  the  excepted  places  {a).  The  words 
of  the  19th  fedion  are  divert  or  turns  which  certainly  mean 
altering  the  direction  of  the  road.  Then  all  through  it  fpeaks 
of  fuch  nnv  highway  in  contradiftindion  to  the  0/c/ highway; 
that  means  fuch  new  highway  by  the  diver/ion  or  turning  of  the 
old  one.  The  widening  of  Egg^ane,  in  different  parts,  which 
was  a  highway  before,  does  not  anfwer  the  defcription  of  a  new  v 

highway  in  the  r9th  fcdiion.  The  i6th  fedion  affords  a  com« 
ment  on  the  19th,  which  it  is  difGcult  to  get  rid  of ;  for  the 
latter  ufes  the  words  diverted  and  turned,  as  diflFerent  from  m- 
d^ned  and  enlarged  in  the  former  fe£lion. 

Lb,  Blanc  J.  obferved  that  the  fad  did  not  fupport  the  ar* 
gument. 

Fuller  then  contended  that  the  plaintiflT  was  entitled  to  a 
verdi£l  on  the  new  affignment. 

The  Court  faid  they  were  with  him  on  that  point ;  for  that 
the  defendant  could  not  jiiRify  under  the  general  iflue  the  cut* 
ting  the  pods  and  rails  of  auother,  though  put  upon  the  defend- 
ant's own  foil. 

Martin  for  the  defendant  urged  that  if  one  fixed  pofls,  &c. 
on  another's  land,  he  made  them  the  property  of  that  other : 
and  referred  to  Stead  v.  Gamble  {b).     But 

The  Court  faid  that  was  a  cafe  of  cofts,  and  not  of  pleading,       ^  40$  3 
and  did  not  apply  to  the  prefent.     That  here  the  defendant 
makes  it  part  of  his  complaint,  that  the  plaintiff  had  put  his 
polls  and  rails  on  the  defendant's  land  a,crof$  thp  highway :  a^4 

{a)  Vide/  t6. 

ijb)  7  Eaft^  325.  But  it  was  no  part  of  tl)e  queflipn  in  that  cafe 
whether  a  wrongful  placing  of  rails  by  a  (l ranger  in  ^pothei^s  foil 
Ipuksierred  the  property  in  tfaein  to  the  owner  of  the  foil. 
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the  fafip  referved  (bcws  that  the  poft^  and  rails  were  meant  to 
be  ftated  as  the  property  of  the  plaintif :  the  cutting  themi 
^'^^^**       th(5fcforc,  could  not  be  juftified  under  the  general  ifllie. 
S^^^  Ppftea  to  the  plaintifF  on  the  general  iflue  to 

the  new  aflignment :  and  a  Terdift  to  be 
entered  for  the  defendant  on  the  other 
iflue. 


9^f^^9  The  Kino  againfi  The  Inhabitaats  of  Horsi^by. 

A>^  next  of  CjtRjiH  BARNFIELD,  widow,  a  pauper,  was  removed 
kin  has  fuch  ^  ^  ^^  ^^^^^  ^f  ^^^  juftipcs  from  the  parifli  of  H^rfley  to 
an  equitable       ,  ,^      r    ^       .        x    \    -       ^  r  ^,       /»  r'i.. 

intereft  in  a      ^^^  parifli  of  Aliening^  both  in  the  county  of  Lrhucejler*      ihs 

leafchold  te-  Seffions  on  appeal  qualhed  the  order^  fubje£i  to  the  opinioo  of 
pcmcDtof  the  j|jig  Couft  on  a  cafe,  ftating  that  the  pauper  is  the  widow  of 
fheirainsa  J.^^  B^rnfiild^  who  died  in  i8oi,  and  was  legally  fettled  in 
fettlcfmcQt  by  jivi^ing.  That  ff^.  Palzerj  the  father  of  the  pauper  Sarait 
reficiinjf  40  Jicd  about  Chrifimas  1802,  inteftate,  poffeflfed  of  a  leafehold 
fa  ^* '"  'ih  houfc  in  HorJUy  of  40J.  per  annum,  for  a  term  of  years  ^  Icav- 
after  the  in-  ipg  ^  widow,  and  the  pauper,  his  only  child  whom  he  had  by 
teftate-s  g  former  wife.     That  IV.  Pa/zeKS  widow  died  about  9  month 

ieath,  before  j^ft^^  her  hufband.  That  upon  the  death  of  JT.  Pai^er^  the 
lioii  ffnnted  Pauper  \i^^  daughter,  who  had  previqufly  ^  occupied  the  faid 
to  her.  And  leafehold  hoi^fe  by  permiflioii  of  h.c^r  father,  continued  to  reCde 
'^"■^Jj^^ot  Jq  J(  ^11  ibe  dea^h  of  her  mother-in-law,  when  (he  left  the 
dow  of  the*  bo'if^j  -'"d  let  it  to  a  tenant,  who  occupied  it  fpr  three  yeairf 
jnteftate  fur-  from  that  tnne,  and  paid  the  rent  for  it  to  the  pauper*  That 
TtTed  him,  if  the  pauper  during  this  time,  and  until  the  date  of  the  order  of 
IliSrtkh^  removal,  rcfided  with  her  family  in  Horjley.  That  on  the  i  ith 
outlwvmg       of  J^*  "^^^^  ^^^  pauper  obtained  letters  of  adosioiftratiqo  to 

taken  out  ad*  der  father  W^  Palztr:  and  on  the  29th  of  the  fame  month  |he 
ininiitratiott, 
leaving  the 

ptbcr  foie  next  of  kin  fo  the  intcftate.  But  no  fettlement  is  gained  by  the  mere  re« 
iation  back  co  the  dcalji  of  the  inteftate  of  the  letters  of  adminiftration  when  granted, 
ttkco  out  only  18  days  before  the  next  of  kin  parted  with  her  intereft  in  the  leafe- 
hold; foss  to  conned  the  refidence  for  thofe  18  days  with  a  refidence  by  fuch  next 
of  kin  in  r he  fame  parifli  for  more  than  40  days,  after  the  deaths  of  the  inteftate  axu| 
his  wtrfnw«  before  fuch  admiiuftratMn  granted. 
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f»ld  and  affigiied  her  intereft  in  the  faid  premiCes  to  W.  Daniels^       1607* 
who  has  ever  fince  continued  iii  pofleflion.  ■  ■  ■  ■ 

GafiUff  W.  JS.  TauHtcn^  and  Lord,  in  fupport  of  the  order  of   The  Ki  N<r 
(eflions,  contended  firft^  that  the  pauper^  as  file  next  of  kin  of  *pi|^Xn^bi- 
her  inteftate  father  (after  the  death  of  her  mother-in-law)  had       tants  of 
fuch  an  equitable  intereft  in  the  leafehold  property,  that  bjr  re*     Hoa^bEY. 
fiding  40  days  in  the  fame  pariih  (he  gained  a  fettlement.     In 
ii/Ar  T.  Cold  AJbtM  (a)  Lord  Mansfiild  diftinguiflied  between  the 
cafe  of  ^fiU  next  of  kin,  and  where  there  were  others  entitled 
in  an  equal  degree  \  that  the  former  might  gain  a  fettlement  by 
refiding  40  days  in  the  parifli  where  the  inteftate's  property  wis 
before  adminiftration  granted.     And  this  diftindion  was  re* 
cognized  by  Lord  Kenyan  in  RiM  v.  Offchureh  (^).    The  cafet 
which  have  been  determined  againft  the  fettlement  of  the  next 
of  kin,  are  either  where  mpre  than  one  were  beneficially  enti* 
tied  under  the  fiatute  of  diftributionsi  although  one  only  were 
entitled  to  take  out  adminiftration ;  or  where  adminiftratioa 
was  not  taken  out  at  all  |  or  at  leaft  not  taken  out  till  after  tht      C  4^7  ^   ' 
intereft  in  the  premifes  expired  in  refped  of  which  the  fettlement 
would  accrue.    Such  weire  the  cafes  of  Rest  v.  Widnnorthj  {$)^ 
South  Sjd^ham  v.  LamtrUm  {d)p  Rex  v.  Lower  SwelUe),  Retct^ 
Nortbfurry  {/),  and  R^  v.  Che^v  Magna  {g).    [A  doubt  wae 
thrown  out  in  the  courfe  of  the  argument,  whether  the  pauper 
though  fole  next  of  kin  to  her  father,  were  folely  entitled  in 
inierffit  for  the  reprefentatives  of  the  mother-in-law  would  be 
entitkd  to  her  ihare.    But  it  was  anfwered  that  none  other 

« 

appeared  on  the  cafe  to  be  entitled,  and  the  mother  might  ia 
hfk  have  had  no  next  of  kin,  or  (be  might  have  been  a  natural 
jchildi  and  fo  could  not  have  any  by  law ;  or  the  pauper  might 
have  been  her  fole  ne^t  of  kin.]     adly.  They  contended,  that 

{a)  Burr.  S.  C,  450.  (b)  3  Term  Rep.  117. 

(/)  j7tfrr.  S.C.  109.     jiudr.  4.  and  Caf,  temp.  Hardv},  392. 

{d)  Cafe  of  SeU  95/ from  whence  it  is  cited  in  Bum^s  JuS.  tit. 
TooTt  tit.  Sefllemeni  by  Efiate^  and  in  chap.  10.  of  Conjl^s  Bott  under 
the ^ fame  title.  1  Stra,  57.  reports  the  fame  cafe  on  a  different 
point.  K^Mod.  388.  ftatcs  the  point,  but  fays  that  the  Court  gave 
no  opinion  upon  it.  Fol.  81.  S.  C.  fhews  that  it  was  the  cafe  o^zfck 
next  of  kin. 

(/)  Burr.  S.  C,  436.        (/ )  Cald.  1 3  j.        (j)  Cold.  365. 
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1807.       ihc  letters  of  adminiftration,  which  were  in  faft  takeo  out  18 

■      '  '         days  before  the  removal,  and  while  the  pauperis  intereft  in  the 

The  ^iKO     prcmifes  ftill  fubfifted,  (which  diftinguiflied  the  cafe  from  that 

Thelol^bl-    of  Rex  r.  Widwortby)  had  relation  back  to  the  death  of  the  in- 

taRts  of       teftate,  fo  as  to  veil  in  her  the  legal  property  of  the  term  from 

HoRSLET.    that  time.    This  is  laid  down  in  i  Ccw.  Dig.  tit.  Admhtiftration^ 

B.  10.  which  cites  a  cafe  in  C.  B.  M,  9  Ann.  and  2  RoL  Ahr. 

554-  '•  >S  2i\d  25-  which  latter  books  refer  to  18  i/.  6.  22.*. 

(with"  a  dubitatur)  and  36  H.  6.  8.  and  Whtttingjlall  v.  Sir 

Mites  Sands.    E.  \i  Car.  i.  which  was  affirmed  in  error.     So 

in  ejeflment  by  an  adminidrator  the  demife  may  be  laid  before 

r  408  3      adminiftration  granted  :  for  when  granted,  it  will  relate  back 

and  Uiew  the  title  in  the  adminiflrator  from  the  death  of  the 

ihteftate.     Here  then  the  pauper  has  had  both  an  a£tual  poflef- 

fion  and,  by  relation,  a  legal  title,  if  that  be  neceflary,  in  the 

eftate,  for  more  than  40  days>  during  which  time  (be  refided  in 

|he  fame  parifli. 

PhelpSt  contrl,  on  the  firft  point,  fatd  that  this  was  not  like 
the  cafe  of  a  ceftuy  que  truft  ;  for  if  fo,  it  would  make  no  dif- 

•  •  • 

ference  whether  there  were  one  or  more  next  of  kin  entitled  to 
claim  adminidration  ;  but  all  the  cafes  agreed  that  if  there 
were  more  than  one  fo  entitled,  no  fettlement  could  be  gained 
by  their  refidence  on  the  eftatc  :  and  though  there  were  fomc 
di£ta  in  favour  of  a  fole  next  of  kin;  yet  it  had  never  been  fo 
decided^  and  the  diftindion  could  not  be  fupported  on  princi* 
pie :  and  as  far  as  the  point  was  in  judgment  in  Sotah  Sydettbam 
T.  Lamerion,  the  deciGon  is  the  other  way.  Stridly  fpeaking^ 
hp  faidj  no  perfon  was  entitled  as  of  right  to  adminiftration; 
for  it  wa$  in  ^he  difcretion  of  the  Ordinary  to  grant  it  even  to  a 
firangerj  though  there  were  other  next  of  kin  to  the  inteftate; 
and  it  was  (till  often  granted  to  a  creditor.  j^Lord  Elienho^ 
rough  C.  J.  It  is  fo  much  a  claim  of  right  in  a  fole'  next'of  kin^ 
that  if  the  Ordinary  refufed  to  grant  adminiftration  to  him,  the 
Court  will  iflue  a  mandamus  to  enforce  it.  And  Lawrence  T. 
faid  that  there  was  a  cafe  in  the  books  [a)  of  two  next  of  kin^ 
a  widow  and  child ;  where  though  the  Court  refufed  to  iflift  a 
mandamus  to  the  Ordinary  to  grant  adminiftration  to  one  of 
them  in  particular  ;  yet  they  commanded  him  to  grant  it  to 

[a)  Yidi  Anonymous^  i  Stra*  ^^t. 
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one  or  other  of  the  next  of  kin,  *  leaving  him  to  make  the        iSoy* 
«le{lion  amongft  perfons  having  equdl  claims  (a).]    Then  fts  to       ■■     - 
the  point/of  relation  ^  though  the  admrniftration,  when  granted,     The  Kin<i 
may  ?eft  the  property  in  the  adminiftrator  as  from  the  death   ^^iV^  i^ 
of  the  intedate  for  the  purpofe  of  fuit ;  yet  it  cannot  have  the       tants  of 
cfkA  of  snaking  the  next  of  kin  inemoveable  for  a  time  paR,    .Horslet* 
when  it  muft  be  admitted  that  (he  was  removeable,  unlefs  by  rea*       L  499  ] 
fon  of  any  equitable  intered  which  as  fole  next  of  kin  {hemight 
have  in  the  premifes.     In  fa6l,  (he  was  only  irremoveabtej  by 
xeafon  of  adminiftration,  for  i8  days  inflead  of  40.     Rex  r^ 
Widworthy  is  in  point  \o  this  part  of  the  cafe. 

The  Court  then  faid,  that  they  had  no  doubt  upon  the  laft 
point  \  that  the  grant  of  adminiftration  could  not  operate  by 
relation  to  make  a  perfon  irremovable  for  a  time  paft,  who 
during  that  time  was  removable.  But  they  would  look  into 
the  cafes  upon  the  other  point,  in  deference  to  the  opinion  inti- 
mated by  Lord  Mansfield  in  fome  of  the  cafes  as  to  a  dif- 
tin£tion  in  favour  of  2i/ole  next  of  kin.  And  a  few  days  after- 
wards 

Lord  Ellenbohough  C.  J.  delivered  judgment.  This  is 
the  cafe  of  ifole  next  of  kin  exclufively  entitled,  after  the  death 
pf  her  mother-in  law,  to  adminiftration  of  the  perfonal  eftate 
of  the  inteftate,  her  father.  And  the  queftion  is,  whether  the 
pauper  having,  after  (he  became  fuch  fole  next  of  kin  to  the 
inteftate,  refided  more  than  40  days  in  the  pari(h,  in  which  a 
leafehold  tenement  of  40/.  per  ann.  belonging  to  the  inteftate 
lay,  thereby  gained  a  fettlement  in  that  pari(h  ?  This  is  not  a  C  4^^  3 
fettlement  claimed  under  the  ftat.  9  Geo.  i.  r.  7. ;  the  eftate  not 
having  come  to  the  pauper  by  purchafe:  but  it  is  claimed  on 
the  mere  ground  of  a  40  days'  relidence  in  a  parifh,  without 
being  removeable.  The  grant  of  letters  of  adminiftration* 
though  it  may  have  the  effed  of  vefting  the  leafehold  property 
In  the  admiriiftratrix  by  relation,  fo  as  to  enable  her  to  bring 
aflions  in  refped  of  that  property  for  all  matters  afFeding  the 
fame  fubfequent  to  .the  death  of  the  inteftate ;  and  though  it 
may  alfo  render  her  liable  to  account  for  the  rents  and  profits 

{a)  Vide  Fawtry  v.  Fawtryt  Salt,  36.  and  BlaeUorougb  v.  Dazh, 
ibid.  38.  and  vide  3  Sali,  aXt 
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of  it  from  the  death  of  the  inteftate ;  yet  it  cannot  operatf  by 
relation  for  a  piirpofe  perfedly  collateral  to  the  purpofea  aboff 
mentionedf  and  which  is  indeed^  legally,  an  ioipoi&bie  oac» 
Tb^Ionabi*  ^^'*  ^^  ^^  purpofe  of  rendering  her  not  removeable  at  a  tine 

Iant0  of  paft,  when^  as  far  as  the  letters  of  adminiftration  are  concerned, 
Ho&si»iT.  (he  was  removeable  for  want  of  them  i  and  when  any  order 
which  might  have  happened  to  be  made  for  her  removal,  (as 
no  letters  of  adminiftration  then  ezifted,)  could  not^  aa  waa 
held  in  Rex  ▼.  Widworiby^  be  quafhed  afterwards  upon  th<^  fub» 
f^pquent  grant  of  them.  It  remains  therefore  to  be  confidercd, 
whether  upon  any  other  ground  than  the  relation  of  the  letters 
ef  adminiilration  to  the  death  of  the  inteftate,  and  the  vefting 
of  the  leafchold  property  thereby  in  the  adminiftratrix,  Ihe  can 
be  held  to  have  been  irremoveable,  during  the  former  pan  of 
her  refidence  prior  to  the  grant  of  admtniftration :  which  comet 
at  laft  to  this  queftion,  whether  a  perfon  can,  for  this  purpoft^ 
become  the  owner  of  a  chattel  real,  which  had  belonged  to  the 
inteftate,  before  the  a£lual  grant  of  adminiftration  to  fuch  pcis- 
fon  ?     It  will  be  recoIle£ied,  that,  upon  the  death  of  her  mo- 

[  411  ]  tber-in*law,  the  pauper  became yg/r  next  of  kin  to  the  inteftate: 
it  was  in  her  power,  therefore,  at  any  moment  afterwards  to 
have  clothed  herfelf  ezclufively  with  the  legal  chara^er  and 
rights  of  an  adminiftratrix.  Lord  Mansfield^  in  Rtx  v.  C$U 
AJhtm^  obferves  that  there  is  *■  a  great  difference  between  % 
fdi  next  of  kin,  and  where  feveral  perfons  in  equal  degree  have 
all  of  them  (as  in  that  cafe  they  had)  an  equal  right."  In  Bxu 
T-  'Sorth  Cunj^  Lord  Mansfield  again  obferved,  that  the  widow 
(the  pauper  in  that  cafe)  *«  was  not  properly,  and  in  fh«  (enie 
<<  of  the  cafes,  the  foie  next  of  kin  :*'  thereby  intimating  what 
would  have  been  his  opinion  if  the  pauper  had  beenyMr  next  of 
Idn.  The  effe£^,  however,  of  a  40  days'  refidence  by  a  fole  next 
of  kin  has  never  yet  received  a  judicial  deet6«m*  The  circuow 
ftaiice  occurred  indeed,  in  point  of  fa£i,  in  the  cafe  of  Smeth 
Sjip$iam-  ¥•  LmmHm,  i  Str.  57. 1  but  it  was  argued  and  do* 
cided  on  a  di6Fercnt  ground*  Adverting  to  die  intimation 
given  by  other  judges,  of  what  would  be  their  opinion  upon 
fuch  a  cafe  as  the  prefent,  if  it  fliould  come  before  them,  and 
to  the  reafon  of  the  thing ;  according  to  which  the  exdufive 
right  to  enforce  the  proper  means  of  acquiring  a  hffX  tide  to 
the  property,  coupled  with  the  zdml  enjoyment  of  it  in  the 
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mean  time  through  the  occupation  of  a  tenant,  gives  fo  much       i8o7« 

colour  of  right  to  refidc,  without  being  removed,  within  the  ■ 

parifli  in  which  the  property  is  fituate,  as  to  exempt  fuch  reG-    The  Kikcs 

dence  from  being  confidered  as  a  vagrant  intrufion  into  a  parifli   Th^Inhalii* 

in  which  the  party  has  nothing  of  his  onvn^  within  the  purview       tints  of 

and  fcope  of  the  poor  laws ;   and  to  the  determinations  there*    HonsLSt* 

upon ;  we  are  of  opinion,  that  in  a  cafe  in  which  the  language 

of  no  ftatute  upon  the  fubjefi  precludes  us  from  fo  determining! 

and  where  no  principle  of  convenience,  nor  any  decided  cafe^ 

is  contravened  by  fuch  a  determination  \  we  are  well  warranted       E  4'^  3 

in  conGdcring  that  a  fettlement  was  gained  by  a  reGdence  of 

40  days  within  the  pariQi  in  which  a  pauper,  thus  circum« 

ftaQced  in  refpe£i  to  real  property  there  ficuaie»  refided  \   and 

of  courfe  that  the  order  of  Seflionsi  difcharging  the  order  of 

^removal,  mud  be  affirmed. 


Birch  a%ainjl  Triste.  Saturday^ 

^  May  ptb. 

T  ORD  Ellenborough  C  J-  delivered  the  opinion  of  the  Where  a  firft 

Court  in  this  cafe :   which  bad  ftood  over  fomc  days  for  ^^  of  «n'or 
r  J      ^«  abates,  gr  it 

conGderatioa.  .  put  a«  end  to 

This  was  a  rule  obtained  early  in  this  temsi  on  the  part  of  by  the  aA  of 

the  defendant,  calling  on  the  plaintiff  to  (hevf  caufe  why  the  J^^  plaintiff 

execution  iiTued  and  executed  in  this  caufe  (bouM  sot  be  fet  r       /*  \ 

aGde,  on  the  ground  that  the  fame  was  irregular;  it  lulling  of  error 

^en  fued  out  after  a  writ  of  error  allowed  and  bail  put  in :  or  brought  in 

if  the  Court  (hould  be  of  opinion  that,  under  the  circw) dances.  •  *   ^ 

*^  court  M  not  tt 

the  writ  of  error  was  not  a  fuperfedeas,  (I ill  that  the  plaintiff  fuperfcdea% 

ought  not  to  have  fued  out  execution  without  having  firft  ap»  of  execution 
plied  to  the  Court  for  leave  fo  to  do.     On  (hewing  caufe  againft  "*  J^*  firft  Jti 
the  rule  the  fafls  appeared  to  be  thcfe  :  that  the  defendant  in  may^S«»  wT 
Michaelmas  term  laft  fued  out  a  writ  of  error  on  ajudgmont  fuedojutwitht 
obtained  againft  him  in  this  Court,  and  had  the  fame  allowed,  ott^leAve  of 
and  fervcd  it  on  the  plaintiff;  but  having  failed  in  pcrfcaing  S^t^n" J^^. 
bis  barl  in  error  in  time,  he  afterwards  nonproffed  his  own  of  matter  of 

faft  coram 
vobis^  which  is  not  within  the  ftatutes  requiring  bail  in  error,  the  writ  of  error  is  or 
i$  fiot  9  fuperfedeas  aqcording  to  cireumiUiioesi  and  the  Court  muft  be  moved  for 
leave  to  fuc  out  execution  pending  it. 

vrit 
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« 

writ  of  error ;  and  then  fucd  out  a  new  writ  of  error,  got  the 
fame  allowed,  and  perfeQed   his  bail :    and  afterwards  the 
BiRCM       plaintiff,  not  regarding  this  fccond  writ  of  error,  iflued  his  cxe- 
TiusTi.      *^**^*oo  ^^  *he  judgment,  without  applying  to  the  Court  for 
C  4^3  3       1^^^^*     ^^  ^0  ^^^  fi^A  point,  no  authority  has  been  (hewn  that 
a  fecond  writ  of  error  fued  out  in  the  fame  Court  has  ever  been 
held  to  be  a  fuperfedeas,  where  the  firft  writ  of  error  abated  or 
was  put  an  end  to  by  a£l  of  the  party,  the  plaintiff  in  error. 
On  the  contrary,  there  is  a  fettled  diftindion  between  the  caft 
of  a  writ  of  error  abating  by  a£i  of  the  pirty,  and  of  one 
abating  by  the  a£l  of  God,  or  by  a  circumftance  which  the 
plaintiff  in  error  could  not  control :   in  the  firft  cafe,  the  plain* 
tiffin  error  (hall  not  by  means  of  a  fecond  writ  fuperfede  the 
execution  of  his  adrerfary  ;  for  that  would  be  to  enable  htm 
at  his  own  pleafure  to  prolong  the  delay :  in  the  latter  cafe,  it 
is  reafonable  that  he  (hould  not  be  prejudiced  where  he  has  not 
been  guilty  of  laches ;    as  where  the  writ  has  abated  by  death 
of  the  party,  or  of  the  chief  juftice.    Several  authorities  war- 
.    rant  this  diQinflion.   In  Sir  Francis Duncomb^^  cafe,  i  Mod.  285, 
it  was  held  that  if  a  writ  of  error  abate  in  parliament,  or  the  Hk^ 
and  another  writ  of  error  be  brought  in  the  fame  Courts  it  h  no  fu* 
perfedeas.    Hartop  v.  Holt^  1  Zalk  263.  is  to  the  fame  purpofe^ 
There  after  writ  of  error  in  the  Exchequer-chamber,  on  a  judgi* 
ment  in  debt  in  the  King's  Bench,  and  that  judgment  ai&rmed,the 
plaintiff  fued  out  a  fci.  fa.  in  B.  R.,  and  had  an  award  of  execu- 
tion} on 'Which  the  defendant  brought  a  writ  of  error  in  the  Ex- 
chequer-chamber, tarn  in  redditione  judiciiquam  in  adjudicatione 
cxecutionis:  notwithftanding  which  the  plaintiff  went  on,  an4 
fued  out  execution.    And  a  motion  was  made  to  fet  it  a(ide,  be- 
caufe  it  was  fued  out  when  there  was  a  writ  of  error  depending^ 
And  by  Holt  C  J.  there  can  be  no  new  writ  of  error  after  the 
juftices  and  barons  have  affirmed  or  reverfed.  If  aplaintiff  inerror 
C  414  3      be  nonfuit,  he  (hall  not  have  a  new  writ  of  error.   And  the  Court 
held  that  what  the  plaintiff  had  done  was  well,  and  no  con- 
'  tempt ;  for  the  writ  of  error  could  be  no  fuperfedeas  to  the 
execution.     In  Buller  v.  Lufitano  de  Pinna^  2  Stra.  88o.  a  writ 
of  error  brought  by  a  feme  fole  abated  by  her  marriage ;  an4 
then  (he  and  her  hu(band  brought  a  fecond :   and  the  Court 
gave  leave  to  take  out  execution  y  it  being  a  delay  occafioned  by 
the  z€t  of  the  plaintiff  in  error.    The  cafe  of  Jenkins  v.  Bates 

U 
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IS  very  fliortly  reported  in  2  Str.  1015.  •,  but  wc  have  fccn  a  i8o7« 
fuller  note  of  it  to  the  fame  efFcft  from  Mr.  Ford's  MS.  Ac-  ■ 
cording  to  that  note  it  appears,  that  the  plaintiff  brought  a  writ  Bi&cm 
of  error  on  a  judgment  in  C.  B.  as  a  feme  folc  ;  and  the  dc-  «^««5^ 
fendant  fued  out  a  fci.  fa.  to  affi^n  errors;  which  were  af- 
Ggned  bj  the  plaintiff  and  her  hulhand.  The  defendant  pleaded 
in  nullo  eft  erratum ;  and  then  moved  for  leave  to  take  out 
execution;  infilling  that  by  the  marriage  the  fuit  was  abated. 
The  plaintiff  infifted,  that  though  the  fuit  were  abated,  yet  the 
Court  fliould  give  time  to  bring  a  new  writ  of  error,  which 
would  be  a  fuperfedeas  to  the  execution.  The  Chief  Juftice 
faid,  the  abating  the  writ  is  the  z€t  of  the  party  :  here  is  no« 
thing  to  hinder  the  defendant  from  taking  out  execution : 
and  as  the  plaintiff  has  voluntarily  defeated  her  own  writ>  (he 
may  thank  herfelf,  and  the  defendant  mud  take  out  execution. 
Thefe  authorities  have  fettled  the  point,  that  a  fecond  writ  of 
error  brought  in  the  fame  Court  is  not  a  fuperfedeas,  as  the 
fird  is.  The  remaining  queftion  is,  whether,  that  being  fo» 
the  plaintiff  below  be  obliged  by  the  pra£ltce  of  the  Court  to 
apply  to  the  Court  for  leave  to  take  out  execution  ?  And  if  it 
be  clear,  as  we  think  it  is,  that  after  the  firft  writ  of  error  has 
been  put  an  end  to  by  the  a£l  of  the  plaintiff  in  error,  he  cannot  [  415  H 
fuperfede  or  flay  the  defendant's  execution  by  a  fecond  writ  of 
error  brought  in  the  fame  Court ;  there  is  no  reafon  to  oblige 
him  to  apply  to  the  Court  for  leave  to  fue  out  his  execution  % 
which  can  only  occafion  further  expencc  and  delay,  and  may 
tend  to  deprive  the  original  plaintiff  of  the  fruits  of  his  judg- 
ment :  although  in  a  queftionable  cafe  it  may  be  a  prudent 
meafure  for  the  defendant  in  error  to  apply  to  the  Court  fof 
leave  before  he  fues  out  his  execution.  In  Lane  and  others  r; 
Bacchus^  2  Term  Rep.  44.  the  Court  refufed  to  fet  afide  an  exe* 
cutipn  fued  out  before,  but  executed  after,  the  allowance  of  a 
writ  of  error  ferved  on  the  (heriff  and  the  party ;  the  plaintiff 
In  efror  not  having  regularly  put  in  bail.  In  error  of  matter  of 
i^6t  coram  nobis,  which  is  not  within  the  ftaiutcs  requirhig  bail 
in  error,  the  writ  of  error  is  not  of  itfelf  a  fuperfedeas  in  the 
fir  ft  inftance ;  but  is  or  is  not  fo  according  to  circumftance^^ 
and  thofe  circumftances  the  Court  will  inquire  into,  on  motion 
for  leave  to  take  out  execution :  in  cafe^  therefore^  of  enor 

xo  •  broughi; 
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brought  coram  nobis,  the  pra£lice  is  that  the  deicnilaiit  in  error 
ihall  moYC  the  Court  for  leave  to  take  out  ezecotion.  That  i» 
BiacH  fo  laid  down  in  Ribota  v.  Whaler^  Sayer,  t6tS.  It  was  a  motion 
agamjt       ^^  £^^  ^g ^^  ^  g^^  facias :  a  writ  of  error  coram  vobis  had  been 

X  aiSTBa 

brought,  and  allowed,  and  notice  of  the  allowance  fenred  on 
the  plaintiff*s  attorney  before  the  fieri  facias  fued  out  j  which 
was  fued  without  leare  ;  and  which  writ  of  error  was  not  de- 
termined. The  Court  made  the  rule  abfolute.  And  Dem/mJ* 
faid,  {Ryder  C.  J.  and  Wright  J.  abfent),  before  a  writ  of  error 
coram  vobis,  it  not  being  a  writ  of  right,  is  allowed,  there  moft 
be  an  affidavit  of  fome  error  irr  fad  ;  by  which,  in  cafe  the  H€t 
[  416  3  to  be  affigned  for  error  is  true,  the  plaintiff's  right  of  a&ion 
will  be  deftroyed.  A  writ  of  error  coram  vobis  is  not  a  fuper« 
fedeas  in  itfelf  {a) :  but  although  it  be  not,  execution  cannot  be 
taken  out  on  the  judgment  whilft  it  is  depending,  without 
kave  of  the  Court.  It  would  be  very  unreafonable  that  it 
ftould  be  in  the  power  of  the  plaintiff  to  take  out  execution 
spon  the  judgment,  without  leave  of  the  Courts  whilft  a  qoef- 
iSon  is  depending  concerning  a  f  a£t,  by  which  if  it  be  true,  the 
plaintiff's  right  of  aQion  will  be  deftroyed.  This  reafbning^ 
does  not  apply  to  the  cafe  of  a  writ  of  error  within  the  ftamte, 
where  the  plaintiff  has  had,  or  might  have  had,  the  benefit  of  it 
as  a  fuperfedeas,  but  for  his  own  zQl  in  determmiflg  it.  We 
are,  therefore,  of  opinion,  that  there  is  not  any  irregularity  in 
tlie  fuing  out^of  the  execution,  and  that  the  rule  obtained  for 
fetting  it  afide  muft  be  difcharged. 

Rule  difchaiged. 

(a)  Vide  Cawfb,  368,  9. 
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The  KiKo  againjl  Palmer  and  Another.  Monday^ 

May  nth. 

A    Mandamus  was  prayed  for  to  the  defendants,  juftices  of  Although  a 
^^  the  peace  for  the  county  of  ff^ltSf  commanding  tbem  to  parifli  might 
appoint  two  or  more  ovcrfecrs  of  the  poor  within  that  part  of  "^^  h  ^^fi  fp 
the  parifii  of  Wokingham  which  lies  in  TFik^ ;  the  objed  of  the  flat, 
which  was  to  bring  in  revifion  the  opinion  of  the  Coaft  pro-  43  £/«.  c.2. 
no :;  ;cc  J  in  the  cafe  oiLafiev.  Cobham{a).     *Tbc  affidavits  in  Sbf^ffin"*  of 
fupporc  of  the  application  ftated,  that  the  parifli  of  Wokingham  the  lut.  i^  '6t 
Is  about  5  miles  in  length,  3  in  breadth,  and  18  in  circumfe-  i^Car.z. 
rence  ;  fituated  in  the  counties  of  Wilts  and  Bfrks^  and  fobdi-  ^*  *?*'  ^^^ 
vided  into  the  corporate  town  of  Wokingham^  in  Beris^  the  that  period, 
Berks  liberty,  and  Wilis  liberty,  without  the  corporation  ;  each  and  certainli^ 
of  which  three  diftrifts  had  (previous  to  1774)  immemorially  ^^^  V**? 
fnaintatncd  their  own  poor  feparately,  with  feparate  overfeers,  ye^^antcce- 
Tates,  and  accounts.     That  there  had  been  removals  of  paupers  dent  to  the 
from  each  of  thefe  di(lri£ls  to  the  other,  and  certificates  from  1^^  [11  yS 
one  to  die  other  now  exiftingfrom  1696  to  1772*    That  there  ™*«^««|* 
is  one  church  only,  which  is  fituated  in  the  Wihs  liberty ;  but  feparate  dtf« 
three  churchwi^rdcns,  one  out  of  each  diftrid,  appointed  at  the  tridts ;  yet 
^^nfiftory  court  of  the  dean  of  Sarum.    That  two  conftablc*  *'  ^"^  *^"J" 
are  appointed  for  the  town  of  Wokingham  by  the  corporate  tsr^  pari(hioncr»^ 
giftratcs  in  Sellaons,  according  to  their  chtfter ;  one  conftabte  at  the  ktter 
for  the  Btrks  diftriA,  appointed  at  the  court  leet  for  the  hun-  Period  to 
dred  of  Sittftirfg  in  fierks  /  and  another  conftable,  by  the  Wi/U  uD*cUr*ulc°Sa. 
magiftrates  in  Seflions,  for  the  Wilts  diftri£i.    That  previous  to  tuteof  (7ar,  a* 
1774  there  were  always  appointed  two  overfeers  for  the  town,  <>°d  to  recur 
two  for  the  Berks  liberty,  and  either  one  or  two  for  the  WHts  ^^^^^^  ^5"** 
liberty:  hU  a^ot  that  time  the  town  and.  the  Berks  liberty  of  the^ftat!^ 
agre^  to  hate  only  three  oTcrfecrs  between  them,  two  for  the  4^  ESju.  by 
one  and  one  for  the  othe? ,  alternately  in  each  year  j  and  6nc6  ina>ntaining 
that  time  only  one  overfcer  has  been  yearly-appomted  for  the  one  cndrc  ** 

parifh:  and 
haftag  fo  daae  ffwa  the  year  1775,  the  Court  refufed  a  mandamus  to  the  jufticop 
at  peace  to  appoiat  fepaiate  ovtrfters  as  before  that  time.  *  [  4 '  7  ]i 

{a)  7  £0^9  I.  Hhere  the  fame  qucftion  arofe  as  in  the  prefentcaiSs 

Wiltf 
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1807.        Wibs  liheTtj.     That  in  1774  a  mandamus  (a)  liTued  t6  (ixt 

■  churchwardens  and  overfecrs  of  the  parifh  *  of  W.  in  Berks  and 

The  KiMG     Jf^bs^  to  make  one  equal  and  entire  rate ,  which  was  never 

Palmer      argued  ;  fince  which  a  joint  rate  has  been  made' for  the  "  town 
and  Another,  and  parifli  of  Wokingham"  as  the  rates  are  entitled;  but  ftill 

•£418  ]  the  overfeers  in  each  di(lri£i  continue  to  colle£k  rheir  fcveral 
proportions  of  the  rate  feparately,  and  keep  feparate  accounts 
of  their  expenditurCi  and  confine  their  relief  to  the  poor  in 
their  refpeftivc  diftrifls.  That  the  fFilts  liberty  is  a  townfhip, 
and  has  never  had  jointly  with  the  other  two  diftri^Bs  the  be- 
nefit of  the  ftat.  43  Eiiz.  c.  a.-  It  further  appeared  that  the 
town  was  incorporated  by  two  charters,  one  of  the  25th  of 
Elizaiethf  granted  to  tie  town  of  Wokingham  in  the  county  of 
Berks;  the  other  of  the  10th  Jnc.  i.,  to  the  town  of  Woking- 
ham in  the  counties  5/"  Berks  and  Wilts  in  our  lordjhip  ^Sonniiig. 
That  the  Berk/hire  part  is  in  the  hundred  of  Sonning^  and  the 
Wilts  part  of  IVohingbam  in  the  hundred  of  Antf/bury,  That 
amongft  the  corporation  muniments,  in  the  cuftody  of  the  town 
clerkj  arc  many  bonds  of  indemnity  granted  by  individuals  to 
indemnify  the  feveral  divifions  of  the  pari(h  from  probable 
charges :  fix  of  them  dated  from  1613  to  1640  {b)  are  made  to 
indemnify  the  to%t>n  and  parijb  of  Wokingham  in  the  counties  of 
Berks  and  Wilts.  Sixteen  of  them,  dated  from  the  43  £/«. 
to  1716,  are  to  indemnify  the  tomjn  andparifb  of  Wokingham  irt 
the  county  ^  Berks;  two  bonds>  dated  in  1657  and  16981  are 
to  indemnify  the  parijb  of  W6k\ngh2im  in  the  county  of  Berks  s 
and  eighty<*two  bondS}  dated  from  1606  to  1773^  are  to  in- 
demnify the  town  of  Wokingham  only ;  of  which  latter  fome 

U  4^9  J       are  granted  to  the  alderman  of  the  town ;  others  to  the  alder- 
man and  overfeers  of  the  town.    That  there  are  many  certificates 

{a)  It  was  ftated  by  miftake  ia  Lane  v.  Cobham  that  the  fofiti  of 
the  mandamus  was  to  the  juftioes  to  appoint  four  over£eers*for  the 
whole  parifh  :  but  the  legal  inference,  as  it  applied  to  the  argvmeati 
was  the  fame. 

{h)  The  particular  dates  of  thefe  appeared  by  the  a^davits  againft 

the  rule  to  be  the  19U1  May  16J3.    13th  March  i6n.   4tH  Janmryt 

13  Car.  I.     6th  Jpril  1639.    ift  November,  i4tti  Gar.  i.-;  flndf  itk 

July  1640 ;  the  laft  five  of  which  were  made  to  the  ahkrman  of  the 

town. 

granted 
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granted  by  each  of  the  three  diftrifls  to  one  of  the  others ;  in        i^loy. 
fome  of  which  the  h£t  of  their  maintaining  their  poor  fcparatcly       ' 
is  ftated.     Nine  of  thcfe  from  1705  to  1769  granted  by  the    ThcKiKO 
churchwardens  and  overfecrs  of  the  poor  of  the  corporation  of      pjf^^gn 
Wokingham^  in  the  county  of  Beris,  to  the  churchwardens  and  and  Afioiher^ 
overfeers  of  the  poor  of  WoUngham^  in  the  county  of  Wiks. 
Fourteen  others^  from  1705  to  174S9  from  the  churchwardens 
and  overfeers  of  the  poor  of  the  parifli  of  Wohinghanti  in  the 
county  of  Berks^  to  the  churchwardens  and  overfeers  of  the 
poor  of  the  parish  of  Woh'tnghami  in  the  county  of  fVilis,    Four 
others  from  the  pnriih  of  Wokingham^  in  the  county  of  Witts^ 
to  the  town  of  IVokingiam,  in  the  county  of  Berks ^  dated  from 
1706  to  X764.     And  two  others  from  the  parifli  of  Woking^ 
ham  in  Berks^  dated  x  705  and  1 748.     And  alfo  an  order  of  re- 
moval from  the  Berks  to  the  Wilti  part  of  the  parifh,  confirmed 
on  appeal  in  the  lath  of  Anne^  was  fet  forth.     That  prior  to 
1774,  according  to  4nformation  and  belief,  the  three  diftri^s 
XBaintained  their  poor  feparately  by  feparate  rates,  of  which 
one  was  fpecificaUy  referred  to  as  far  back  as  17251  and  others 
afterwards.     And  that  the  parifh  has  always  been  fubdivided, 
and  has  .not  had  the  benefit  of  the  flat.  43  Eliz,  c.  2.  *,  and  that 
the  tn/ts  part  maintained  its  own  poor  feparately  at  the  time 
of  pading  the  (tat.  13  &  14  Car.  2.  c.  I2. 

The  affidavits  in  anfwer  to  the  rule  ftated  in  addition,  that 
the  IVilts  part  of  the  parifh,  confiding  of  about  a  fourth,  was  • 
an  infulated  part ^f  that  county,  about  40  miles  diftant  from 
the  body  of  it,  in  which  pare  the  only  parifh  church  was  fitu-* 
atcd';  and  the   whole  parifh  is  within  the  jurifdidiion  of  the       £  410  "} 
Sean  of  Sarum»     That  by  the  information  of  old  perfons  no\/ 
dead  (one  of  them  above  40  years)  the  whole  parifh  had  for- 
merly maintained  their  poor  jointly;  but  had  been  feparated- 
into  three  diftriQs  by  the  influence  of  three  leading  men,  (one 
of  whom  was  mentioned ;)  and  fb  continued  till  it  was  united, 
again  in  1775,  after  the  granting  of  the  mandamus.     That  the 
fipilowing  entry  appears  in  the  pariih  books  ;  *^  July  11  th,  1 775*' 
At  a  meeting  of  the  parifhioners  of  the  Wtltftnre  part  of  the  pa«> 
riih,  hdd  this  day  in  the  veftry  of  the  parifli  church,  we  the 
undermentioned  perfons  do  confent  and  agree  to  become  one 
parifh  wiiih  the  town  of  Wohngham  and  the  Btrkjbire  pan  of 
Vol.  VIII.  Z  the 
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1 807.       the  pariflii  aa<i  to  give  up  an  equal  proportion  of  the  monejr 
now  in  hand  to  the  other  refpefiiv^  ovetfeers  for  the  ufe  of 


■■■j^r 


U^heKiNO  ^jjg  y^gy  cafuing,"  (Signed  by  feveral  of  the  inhabitants.) 
ffhw^K  That  fince  July  177 j  one  general  rate  has  been  made  for  the 
and  Another,  ^hole  pari(h  ;  and  it  has  been  cu  {ternary  for  the  refpedtive  of- 
ficers to  colleA  fuch  portion  of  races  as  were  charged  in  the 
<Uftri£l  for  which  they  had  been  refpedivciy  appointed,  and  to 
pay  the  poor  redding  in  their  refpefiire  diftridls  who  required 
occafional  relief :  but  from  that  time  there  has  been  one  gene« 
ral  poorhoufe  or  workhoufe  for  the  ufe  6f  the  whole  town  and 
parifli,  whidi  has  been  ^naintained  by  each  of  the  refpe&ire 
Qverfeers  of  the  feveral  didrifls,  alternately,  for  a  month  at  a 
time  i  except  that  the  WiJts  part  being  the  fmallefti  the  other 
two  have  generally  paid  the  tent  fot  the  poorhouie,  and  pro- 
Hfided  the  linen,  furniture,  and  fuel  for  the  fame.  That  the 
overfeers  within  each  diftri£l  have  kept  feparate  accountSj 
which  are  regularly  entered  in  the  pariih  books }  and  at  the 
end  of  each  year  have  regularly  accounted  to  each  other,  and 
C  421  3  have  paid  over  each  to  the  other  the  balances  as  their  accounts 
required  ;  the  town  overfeers  generally  receiving  a  confiderable 
balance  from  the  other  diftrids  on  account  of  the  excefs  of  ex- 
penditure! beyond  the  amount  of  rates  colIeAed  within  that  dif- 
tri£l.  That  a  rate  of  ix.  in  the  pound  ;iverages  iit  the  town 
ao/.,  in  the  5^ib  dlftria  130/.,  and  in  the  IfUtt  diftri£l  58/.; 
and  that  the  whole  town  and  pariih  have  reaped  the  benefit  of 
the  ftat.  43  Eliz.  c.  t.  from  1775  to  the  prefent  time,  and  that 
it  may  continue  fo  to  do. 

The  affidavits  further  dated,  that  in  an  ancient  MS.  bo<Af 
xntitled,  Woiingbam  SeJJtons  Booi^  found  amongft  the  muniments 
of  the  corporation,  containing  entries  of  the  Quarter  Seffiont 
from  1630  to  1748,  there  is  this  entry:  <«  J?/r4/,  fli — At  a 
fei&on  of  the  peace  held  at  Newbury  in  the  faid  county  on  the 
3d  of  jlpril  1638,  upon  the  petition  of  the  alderman,  burgefle^j 
and  other  inhabitant^  of  Jfokirfgham,  fliewing  that  at  the  Quar- 
ter Seffinns,  holden  at  Newbury  on  the  6th  of  OSiober  163  5> 
it.  was  ordered,  that  all  the  inhabitants  of  VTMngbam  aforefaid, 
as  well  thofe  within  the  liberty  of  the  town  as  thofe  of  the  pa- 
n(h»  (hould  join  together  in  all  taxes  and  rates  for  the  relief  of 
Ae  poor  \  which  the  inhabitants  of  the  pariih  do  utterly  refufe 

to 
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"to  do:  no#,  upon  the  petition  of  the  faid  alderman,  burgeflcs',        1^07. 
and  inhabitants,  fliewing  that  the  pariOrionera  of  the  faiid  parifll  .    f 

Without  the  faid  borough  do  malce  fuch  rcfufal  as  aforefaid;  it    ^^^  .  ^^^ 
Is  ordered  in  open  court,  that  the  faid  former  order  be  con-      Pal  Me  it 
firmed.     And  if  the  faid  Inhabitants  of  the  faid  pariih  "Orithout  and  AaotheW 
^he  faid  borough  io  refufe  to  join  with  the  inhabitants  of  the 
Taid  borough  towards  the  relief  of  the  poor  of  the  faid  parifhi 
the  next  juftice  of  peace  is  defired  hj  the  Court  to  bind  rheol 
over  to  the  next  Sellions  to  anfwer  their  cdntenipt  therein/*       C  4^^  D 
(Signed  by  the  derk  of  the  peace.)     That  a  feparate  rate  made 
for  the  relief  of  the  poor  of  the  Berks  part  of  the  parifh  in  177a 
was  quaflied  by  the  county  Quarter  Se'flions  at  the  Epiphany    - 
Seflions  177^  on  appeal  \  on  the  ground,  as  was  believed,  that 
the  rate  was  ndt  made  for  the  whole  parifli.     And  that  it  was 
quafhed  for  that  reafon ;  and  that  the  (^ueflion  whether  the 
parifh  could  have  the  benefit  of  the  ftat.  43  E/iz.  c»  2.  was  then 
Fully  difcufled,  was  belieVed,  becaufe  it  fo  appeared  by  one  of 
the  briefs  held  by  the  counfel  for  the  appellants  at  the  Seffions, 
(which  was  now  produced  in  court)  out  of  the  cuftody  of  the 
gtandfon  of  the  then  appellant's  attorney  in  the  caufe.     And 
from  the  (latement  in  that  brief  it  appears  that  much  evidence 
then  exifted  refpefling  the  whole  of  the  parifli  having  formerly 
been  rated  together,  which  does  not  now  exift:  and  it  is  there 
dated,  that  the  firft  feparation  was  in  1643;     '^hat  fince  the 
mandamus  in  1774  a  rate  has  been  made  for  the  whole  parifli; 
but  it  has  been  the  pra£lice  of  the  overfeers  within  the  refpec- 
tive  jurifdiflions  to  take  bbnds  of  indemnity  to  themfclves  alone, 
without  naming  the  other  overfeers.     There  were  alfo  various 
entries  ftated  on  the  affidavits  of  the  proceedings  of  the  inhabi-* 
rants  of  the  parifli  in  refped  of  the  appeal ;  the  refult  of  which 
appeared  to  have  ended  in  an  agreement  between  the  town  and 
the  6erkjblre  part,  after  the  feparate  rate  of  the  latter  had  been 
quaflied  at  the  SefTions,  to  unite  in  making  a  joint  rate  in  fu- 
ture ;  and  an  Invitation  by  them  to  the  Wilts  part  to  join  them, 
which  was  after  foitie  time  acceded  to,  as  before  ftated. 

Garrow  and  Dampier  Qiewed  caufe  agalnft  the  rule,  and  ar- 
gued upon  the  evidence,  as  preponderating  in  favour  of  the  fup*  . 
petition  that  the  inhabitants  of  the  three  diftridis  a£ted  as  one      C  4^3 1 
pariih  at  the  time  of  paffing  the  ft  at.  13  &  14  Can  a*    But  that 

Z  2  wheihex. 
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1807.        whether  they  did  fo  or  not  was  immateriali  if  it  appeared  fib# 

'        that  they  were  capable  of  enjoying  the  benefit  of  the  ftatv 

'^^a^nft^    43  ^/«- ;  which  they  faid  was  fufficiently  evident  from  the  fad 

Palmer      ®^  ^^^^^  having  enjoyed  that  benefit  for  the  laft  30  ycarr.    That 
and  Anoiher.  the  words  of  the  (lat.  of  Charles  2.  recitingi  that  the  inhabi- 

tants  of  feveral  counties,  by  reafon  of  the  largenefs  of  their  pa- 
ri(heS|  *«  have  not,  nor  cannot^'*  reap  the  benefit  of  the  43  EUt.^ 
looked  profpeAively,  as  well  as  (o  the  time  pad.  And  that  it 
was  competent  to  a  pariQi  at  any  time  when  it  found  it  expe- 
dient fo  to  do,  to  revert  to  the  general  mode  of  providing  for  its 
poor  pointed  out  by  the  43  El't%.  \  although  at  fome  antecedent 
period  it  might  have  prbvided  for  them  in  feparate  villa  under 
the  13  &  14  Cjr.  2. 

The  Attorney'  General  and  Park^  in  fupport  of  the  rule,  argued 
upon  their  view  of  the  evidence,  as  confirming,  the  fuppofition 
'  that  the  pari(h  had  always  maintained  its  poor  in  feparate  dif- 
tri£ls  down  to  the  year  1775,  and  that  they  could  not  have  thd 
benefit  of  the  (lat.  43  Eliz. ;  and  in  efFcfl  never  had  received 
it ;  fince  even  now  the  overfeers  divide  their  labours  according 
to  the  feveral  diftrifis.  That  the  ftat.  13  &  14  Car,  2.  meant 
to  legalize  the  pradice  of  thofe  pariQies  which  before  and.  at 
that  time  maintained  their  poor  in  feparate  diftrids  ;  and  was 
not  intended  to  operate  profpedlively  ;  (li(l  lefs  to  authorize  a 
ilufluating  fjrftem  of  providing  for  the  poor,  either  in  diftri£ls 
or  as  an  entire  parifti,  according  to  the  (hifting  opinions  of  the 
day;  which  mud  necefiarily  be  attended  with  great  inconveni- 

[424  ]  ence*  And  that  if  a  pariOi  had  once  began  to  ad,  as  this 
parifli  had  done  for  a  long  courfe  of  years  both  before  and  at 
the  time  of  paffing  the  ftat.  13  &  14  Car,  2.  under  that  a£l,  it 
was  not  competent  for  the  inhabitants  by  any  agreement  to  re- 
vert bkck  again  to  the  provifions  of  the  ftat.  43  EUt* ;  even,  if 
it  appeared,  which  they  contended  it  did  not  in  this  cafe,  that 
they  might  conveniently  maintain  their  poor,  as  one  entire 
paiilh.  And  they  cited  Lord  Kenyan's  opinion  in  R^  v. 
Leigh  (n),  and  other  cafes  there  referred  to. 

Curia  adv.  vult. 

Lord  Ellenborough  C.  J.  now  delivered  judgment.     This 
was  an  application  for  a  mandamus  to  appoint  feparate  over- 

(a)  z  Term  Rep,  746. 

fceri 
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Ibers  for  the  three  feveral  didri^s  and  divifions  within  the  parifh        1 807. 
9f  Wokingham^  in  the  feveral  counties  of  Berks  and  Wilts^  under       — —   . 
the  ftat  1 3  &  14  Car.  7..  c.  12.  /.  21.,  upon  the  alleged  ground,     ^^  ^*/?* 
that  the  inhabitants  of  that  parifh  **  had  not  nor  could*^  reap  the       Palmer 
benefit  of  the  ftat.  43  Eliz.    'Whether  the  parifh  had  or  could  and  Another. 
have  the  benefit  of  the  flat.  43  Eliz.  at  the  time  of  the  pafling 
of  the  ftat.*  j;3  &  14  Car,  2.  appears  doubtful  upon  the  evidence 
laid  before  u^  ia  the  affidavits  on  both  (ides.     From  the  bonds 
of  indemnity  given  by  one  part  of  the  parifh  to  another  during 
the  early  part  of  the  17th  century,  prior  to  the  year  1638,  it  is 
clear  that  the  whole  parifh  did  not  then  maintain  its  own  poor 
jointly  and  as  a  pari/b.     In  the  year  1638,  which  is  a  period 
neareft  to  the  year  1662,  the  date  of  the  ftat.  12  &  14  Car.  2., 
it  appears  that  the  feflions  made  an  order  for  a  joint  rate ;  and 
if  that  order  were  obeyed,  (as  in  the  abfeuce  of  contrary  evidence 
it  may  be  prefumed  to  have  been,)  the  mode  dire£|ed  by  the 
ftat.  43  Eiix.  was  more  likely  to  have  been  aded  under  at  arid       [  4^5  1 
inunediately  after  the  time  of  paffing  the  ftatute  of  C^ar^'j-,  thai) 
any  other  lefs  authorized  mode  of  maintaining  their  poor.     But' 
fuppofing  it  were  otherwife  in  point  of  fa£k,  and  that  the  parifh 
at  the  time  of  paffing  the  ftatute  of  Car,  2.  was  not  in  a  fitua- 
tiAn  conveniently  to  reap  the  benefit  of  the  ftat.  43  Eiiz^  i.  e. 
by  a  joint  parochial  rate  for  the  maintenance  of  all  its  poor, 
under  the  joint  management  of  not  more  than  four  overfeers  in 
the  whole ;  and  fuppofing  the  poor  to  have  been  immediately    . 
thereafter  maintained  in  three  feparate  diflri£is  and  divifions,  as 
it  is  now  fought;  that  they  fliould  be  \  the  queftion  is  whether 
it  were  not  competent  to  the  parifh,  if  they  found  it  more  con- 
venient fo  to  do,  to  ceafe  aAing  under  the  flat,  of  Charles  2, 
and  to  recur  to  the  provifions  of  the  ftat.  43  EHz,     There  is 
nothing  in  the  language  of  the  a£l  which  imports  that  parifhes 
werp  in  this  refpedl  then  immediately  to  adopt  that  mode  of 
maintenance  for  their  poor  from  which  they  fhould  not  after- 
wards be  at  liberty  to  depart.  No  decided  cafe*  has  excluded  this 
pcovifion  from  receiving  a  profpe£live  conftru£tion.  The  words' 
^^httve  mf*  were  of  themfel ves  fufficient  to  cover  apy  then  adlually 
^sifting  cafe  in  which  parifhes  did  not  reap  the  benefit  of  the 
ftat.  43  EUz.    The  word  <<  cannot^*  though  in  its  ftrifieft 
graxomatical  fenfe  it  applies  properly  to  prefent  timej  yet  fami- 

JS  3  liar 
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1 8 07*        £ar  inftances  occur  ip  which  the  word  is  uiiiKd  profpeAively  i. 

-  ■    .  and  as  the  varying  circumftances  of  parifhcs  may  make  the  pro- 

Tne  K.IWO     vifions  of  the  ftatute  of  Car.  2.  as  neceflarj  in  refpecl  to  future 

PALMfci^      cafesi  as  thofe  which  exifted  at  the  time  of  paffing  the  adl,  we^ 

tni  Another,  thiuk  found  con(tru£lion  requires  that  it  (hould  be  deemed  ap* 

plicable  to  both  defcriptions  of  cafes.     The  language  of  Lord 

Kenyon  in  Rex  v.  Leigh^  3  !^/r«  Rrp.  746.,  which  goes  furthcft 

on  this  head,  is  rather  applied  to  the  expedient  exercife  of  the 

difcretion  of  the  Court,  than  to  its  legal  power  in  this  particu* 

lar.    Speal^ng  of  the  time  of  paffing  the  (latute  of  Car,  2.  he. 

fays,  *'  if  the  parifh  were  properly  divided  at  that  time,  nothing 

ff  which  has  happened  fince  will  induce  us  to  make  any  innova* 

^  tion."     And  Buller  Juftice  in  the  fame  cafe  conGders  the 

^ifcretion  of  the  Court,  in  afllding  pariflies  to  a6i  under  the 

one  ftatu|:e  or  the  other,  as  fit  to  be  governed  by  confidcrations 

of  convenience  and  policyi  and  not  as  concluded  or  bound 

down  by  the  a£lually  exifting  praf^ice  at  or  immediately  after  . 

the  paffing  of  the  (latute  of  Car.  z.     According  to  the  con« 

ftru£lion^  of  the  ftatute  now  adopted  by  us,  the  word  cannU, 

muft  be  read  as  may  not ;  and  the  words  '^  fliaU  after  the  paff- 

<5  ing  of  this  a£%  be  maintained,"  &c.  wuft  be  underftood»  not 

merely  as  imperative  in  ref^e£l  to  the  then  exifting  cafes,  but 

as  applicable  to  other  pariflies  alfo  which  in  future  might  be 

imilarly  circumftanced  ;  and  as  ceaCng  to  be  imper^itive  when 

any  pari(h  might  reap  the  benefit  of  the  ftat.  ^  Eliz.     Confi* 

dering  it  therefore  as  a  queftion  open  for  our  difcretion,  whe- 

ther  we  will  grant  a  mandamus  for  the  purpofe  of  introducing 

a  different  mode  of  managing  the  maintenance  of  the  poor  than 

that  which  has  obtained  in  this  pariQij  without  all  queftion,  for 

(he  laft  32  years,  and  probably  even  at  and  after  tlie  tipie  of 

ipaffing  the  ftatute  of  Car.  2*  j  we  cannot  in  this  Cafe  difcover 

any  fuch  preponderating  reafons  of  convenience  or  policy  as 

(hould  induce  us  in  the  exercife  of  a  found  diCcvetion  fo  to  in- 

(erfcf  e :   amd  in  the  abfeoce  of  fuch  reafens,   we  .think  that 

^he  rale  nifi  which  has  been  obtained  in  this  cafe  ihoald  bq 

4i(charged, 
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HawKES  againfi  HaWKEV,  Monday, 

May  nth. 

•yHE  plaintifF  declared  in  flander;  and  after  the  ufaal  pre-  In  (lander  the 
fatory  allegations  of  his  prior  good  conduct  and  reputatioHi  plaintiff  aver- 
ftated  that  before  the  fpeaking  and  publiftiing  of  the  falfe  ma-  f^^^^^V**^ 
liciousi  and  defamatory  words  in  the  four  laft  counts  mentioned  manner  put 
he  had  in  due  manner  put  in  his  anfwer  upon  oath  to  a  certain  \^  his  anfwer 
bill  filed  againft  him  in  the  Court  of  Exchequer,  by  the  defend-  °?  ®*^^  ^^  * 
jint,  and  that  he  had  never  been  guilty,  nor  until  the  fpeaking  ^   -  n^, . 
^nd  publifliing  the  defamatory  words,  &c.  had  been  fufpected  in  the  Court 
pf  perjury,  &c.   .  Then  in  the  5  th  and  6th  counts,  on  which  the  of  Exchequer 
queftion  arofe,  the  plaintifF  declared,  that  tlic  defendant  fqrther  y  i    *  /L 
intending,  &c.,  in  a  certain  other  difcourfe  which  he  had  with  ^x\  not  pro- 
pne  R.  W.  the  plaintiff's  fervant,  falfely  anil  malicioufly  fpoke  cced  to  aver 
and  publilhed  to  the  faid  ij.  W.^  of  and  concerning  the  plain-  *°y  eollo- 
jiflT,  in  the  prefence  and  hearing  of  divers  other  fubjefts,   &c.  fpcjajn-  ^w 
thefe  words:  /(the  defen3ant)  have  no  doubt  you  (R,  W.)  'will  anfwcr,  with 
forfwear  yourfelf^  as  your  mafter  (the  plaintiff)  has  done  before  you  reference  to 
(R.  W.)  i  (meaning  and  infmuating  thereby  that  the  plaintiff  had  ^JJ^^  J^^ 
perjured  himfelf,  in  what  he  had  fworn  in  his  afore/aid  anfwer  to  fpoken  • )  and 
the  bill fo  filed  againfi  him  as  aforefaid,)     The  6th  count  laid  the  then  alleged 
words  fpoken  by  the  defendant  to  the  faid  R.  IF.,  the  plain-  ^^^^^  ^^^/^^T 
tiff's  fervant,  thus  ;  your  majler  (meaning  the  plaintiff)  has  both  ^p  j^j^^  ^^^^^ 
f heated  people  out  of  their  wages  and  forfworn  himfelf;  (thereby  he  vi2i^for* 
meaning  and  infinuating  that  the  plaintiff  had  perjured  himfelf  in  /'"'°''" » 
fhe  aforefaid  anfwer  fo  put  in  by  him  to  the  bill  fo  filed  againfi  him  ^y^^x  the  ' 
fs  aforefaid) ;  by  means  of  which  fcandal  the  plaintiff  had  been  plaintiff  had 
fufpeftcd,  and  believed  to  be  guilty  of  perjury,  and  divers  had  l^'juredYiim'- 
irefufed  ♦to  have  any  dealing, 3^c.  with  him  as  before,^c«  After  i^^  y^^^  fworn 
verdi£k  for  the  plaintiff,  with  general  damages,^  «  his  afore • 

faid  anfwer 
fo  the  bill  fo  filed  againfi  him:  held  that  this   innuendo   could   not,  without  the 
aid   of  fuch   a   colloquium,    enlarge  the  fenfe  of  the  .words,    by  referring   the 
them  to. the  aqfwer  averred  in  the  pre fatory^part  of  the  dcclaratioq  to  have  been 
put  Id.  •  .         .       .       ^  ♦[4*8] 

Z  4  Owefi 
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1 807.  Owen  moTcdy  in  laft  MUbaeltnas  term,  in  arreft  of  j  udgment  r 

'  I  ft,  in  refpe£l  to  the  charge  of  htingjorfworn  s  that  although 

Hawkes     it  is  ftated  in  the  prefatory  matter  that  the  plaintiffi  before  the 

Y^^^^       flanderoua  words  fpoken,  had  put  in  his  anfwer  upon  oath  to  a 

bill  filed  againft  him  in  the  Court  of  Exchequer ;  yet  there  is 

no  colloquium  or  introductory  averment  that  the  words  were 

fpoken  of  him  with  reference  to  any  judicial  proceeding  ^  wit^ 

out  which  the  words  themfelves,  according  to  Holt  v.  ^boU 

field  {a\  are  not  a£lionable«     And  this  defe6l  cannot  be  fup- 

plied  by  the  innuendoj  (meaning  that  the  plaintiff  had  perjured 

himfelf  in  what  he  had  fwom  in  his  aforefaid  anfwer  to  the  bill 

fo  filed  againft  him  as  aforefaid  })  for  the  office  of  an  innuendo 

is  only  to  explain,  but  cannot  enlarge  the  meaning  of  the  words 

fpoken,  without  the  aid  of  an  introductory  averment.     Rex  r. 

Home  (3).     2dly,  That  the  fame  obje£lion  applied  to  the  6th 

count :  the  imputation  of  cheating  people  out  of  their  wages  is 

not  a£lionable,    without  an  averment  that  the  words   were 

.  fpoken  of  the  plaintiff  in  his  trade  or  profeffion»  or  (hewing 

fome  fpecial  damage.     Davis  v.  M'dler  (r),  and  Todd  v.  Hafi* 

ings  (</)• 

Sir  r.  Gibbs  and  Marryat  (hewed  caufe,  and  contended  that 
the  words  fpoken  were  conneCled  with  the  introduAory  matter 
C  429  3  by  means  of  the  innuendo  \  which  differed  this  from  the  other 
cafes  cited,  where  there  was  no  introductory  matter  to  which 
the  innuendo  could  apply.  The  innuendo  did  not  introduce  the 
new  matter,  but  only  referred  to  it  \  which  was  the  proper 
office  of  fuch  an  innuendo.  If  upon  the  evidence  it  had  ap. 
peared  that  the  words  fpoken  had  no  reference  to  the  plaintiff's 
anfwer  filed  in  the  Exchequer,  the  innuendo  would  have  been 
difproved,  and  the  plaintiff  could  not  have  recovered.  But 
though  the  reference  of  the  flanderous  words  to  the  plaintiff's 
anfwer  in  the  Exchequer  may  be  informally  ftated  in  the  de- 
claration, the  informality  is  cured  by  the  verdid.  For  in  order 
to  fupport  the  verdiCt  it  muft  have  been  proved,  purfuant  to  the 

(tf)  6TermRep,  691. 

(3)  Cowp.  684.  referring  to  Barham^s  cafe,  \Rep.  to.  eu 

[f)  %Ztra.\\fi^%  {dl  z  Sauad.  30J. 

V 
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fbHegatioxiB  of  the  declaration,  that  there  was  fuch  a  bill  filed  lA        1807. 

the  Exchequer,  to  which  the  plaintiff  had  put  in  his  anfwer  on  ■  .'n 

oath  }  that  the  words  laid  were  fpoken,  and  that  they  referred     Havtk  t. 

to  that  anfwer;  without  whigh  the  innuendo,  that  by  fuch     ^&^*^J^ 

words,  with  reference  to  fuch  anfwer,  the  defendant  meant  to  *  , 

inCnuate  that  the  plaintiff  had  perjured  himfelf,  would  not  have 

been  proved.     And  it  was  nai  neceffary  to  ftate  a  colloquium | 

becaulje,  i,t  would  not  have  been  neceffary  to  have  proved  it  ii| 

fad.    It  13  fufficient,  after  ycrdid,  if  the  words  may  mean 

what  the  innuendo  imputes  them  to  mean,  with  reference  to     ' 

the  introductory  matter  dated  on  the  accord.     In  the  cafe  of 

Ravage  v.  Roberts  (^ij,  the  lyord^  fpoken  were  not  a£^ionabIe,  un- 

lefs 'fpoken  of  the  plaintiff  iri  his  trade;  and  that  could  not  be 

inferred  from  the  mere  circumftance  of  calling  birnfelf  a  trader: 

but  here  the  words  are  a£tionable>  if  fpoken  with  reference  to 

a  fuit  in  Court ;  and  there  is  an  introductory  averment  that 

there  was  fuch  a  fuit ;  and  the  innuendo  contains  an   aver* 

xnent  that  they  were  fpoken  of  that  fuit.     They  mentioned       E  430  j 

alfo  Tindal  v.  Mosre  (^),   where  no  colloquium  was  thought 

neceffary. 

Dautn;ey  and  Owen,  in  fupport  of  the  rule.  The  cafes  before 
cited  (hew  that  the  words  themfelves  are  not  aflionable,  unlefs 
by  proper  averments  they  are  (hewn  to  impute  perjury  in  fome 
caufe  in  Court ;  for  which  purpofe  four  links  are  neceffary* 
I.  The  fafi  of  fuch  anfwer  upon  oath  by  the  plaintiff  to  the 
bill  filed  in  the  Exchequer.  2.  That  there  was  a  colloquium 
about  it;  with  reference  to  which  the  words  were  fpoken. 
3.  The  words  themfelves.  4.  The  innuendo  that  tlie  defend- 
ant meant  by  thofe  words  to  impute  perjury  to  the  plaintiff,  in 
that  anfwer  which  he  had  put  in,  and  concerning  which  the 
colloquium  was  had.  It  is  not  enough  that  there  was  fuch  a 
judicial  proceeding  ;  but  it  muft  exprefsly  appear  by  a  diftindf 
averment  upon  the  record  that  the  words  were  fpoken  with  re- 
ference to  that  judicial  proceeding;  and  not  by  way  of  innu- 
endoj  which  need  riot  be  proved  :  and  the  jury  cannot  find  that 
{zQ,  unlefs  it  be  judicially  fubmitted  to  them.    This  is  exprefslj 

W)  Saii.  694.  (»)  2  mif.  1 14. 

bid 
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1807.        laid  down  in  Rexr.  Horne{a).    And  in  Ludwell  v.  Hol£{i\ 
■  Davis  Y.MUfer{c)f  and  Holt  v.  ScboUJield  {d)^  judgment  wa$ 

^^^•*^J*  arretted  for  want  of  a  colloquium.  It  may  be  faid  however, 
Hawkbt  ^^  ^^  ^^  laftrmentioncd  cafes  there  was  no  introdudory 
siTerment  to  wl\ich  the  innuendo  could  refer :  but  that  will  not 
$pply  to  Savage  v.  Robery  [e)\  for  there  the  plaintiflT  averred  that 
he  was  a  trader  %  but  for  want  of  a  colloquium  that  the  words 
were  fpoken  of  him  in  that  chara£ler,  without  which  they  were 
E  431  3  ^^^  a£lionabIe,  the  judgment  was  arrefted.  The  innuendo  in 
this  cafe  enlarges  the  natural  fenfe  of  the  words  fpoken ;  which 
it  cannot  do  without  the  aid  of  an  averment  to  introduce  the 
new  matter«  and  a  colloquium  to  refer  the  words  fpoken  to  fuch 
new  matter ;  and  the  innuendo  is  no  averment  in  itfeif.  They 
alfo  referred  to  Jitx  v.  Gnepe  (/),  Thongs  v.  Axenvorih  (^),  MiUs 
t*  Jacob  {i)f  Harvey  y.  Duckin{i)f  znd  Fleetwood  Y.Cur/ey{k)'^ 
in  which  latter  there  was  an  averment  that  the  king  had  made 
the  plaintiflT  general  receiver  of  the  court  of  ^ards,  and  that  the 
defendant  fpoke  certain  words  of  the  plaintiff,  charging  hiin 
with  deceiving  and  cozening  the  king :  but  there  was  no  aver- 
ment of  a  colloquium  about  his  office :  and  it  was  agreed  that 
|f  the  plaintiff  had  added  an  innuendo,  that  the  deceit  was  in 
his  office,  it  would  not  haye  availed  :  but  ultimately  they  agreed 
that  the  words  in  themfelves  impoTted  a$  much. 

Lord  Ellenborough  C.  J>  The  only  queftion  is  whether 
this  can  be  cured  by  verdi6t }  for  nothing  can  be  more  clear 
than  the  rule  laid  down  in  the  hooks,  and  which  has  been  con- 
ftantly  adopted  in  praAice,  not  only  where  the  words  (jpoken 
do  not  in  themfelves  naturally  convey  the  meaning  imputed  by 
the  innuendo,  but  alfo  where  they  are  ambiguous  and  equivo- 
cal, and  require  explanation  by  reference  to  fome  extrinCc 
matter  tq.  make  them  aAionable ;  it  mud  not  only  be  predicated 
that  fuch  matter  exifted,  but  alfo  that  the  words  we^e  fpoksnof 

(«)  Cowp.  684,  &c.  (^)  X  Sira.  696. 

(c)  2  Sira.  1 169.  (J)  6  Term  Rep.  691- 

(#>  Sail.  694,,  (/)  Salk.  513.  and  I  LJ.  Ray.  tS^ 

(g)  Hob.  2.  (k]  lb.  & 

(f)/».45.     •  (i)/5.  a68. 

'  12  mi 
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fipd  concerning  that  matter.     As  Lord  C.  J.  De  Grey  fays  la  the 
cafe  of  The  King  v.  Horne^  fpeaklng  piBarharn*s  cafe,  where  the 
gander  waS|  **  he  has  burnt  my  barn ;"  the  *  plaintiff  cannot  fayi 
by  way  of  ionuendp,  ^*  my  \m^  full  of  corn  :^^  becaufe  that  is 
not  an  explapation  of  the  words,  but  an  addition  to  them.    But, 
Ke  addsy  if  in  the  introduAion  it  had  been  ayerred  that  the  de- 
fend  ant  had  a  barn  full  of  corn,  and  that  in  a  difcourft  aiout  that 
barn%  thfi  defendant  had  fpolen  the  ivordst  an  innuendp  that  he 
meant,  by  thofe  words,  the  barn  full  of  corn  would  have  been 
good.     Lord  C.  J.  De  Grey  does  not  fay  merely  that  the  intro» 
duflory  averment,  that  the  defendant  had  a  barn  full  of  com, 
would  have  been  fufRcient  ^o  warrant  the  innuendo, .  but  alfo 
that  there  was  a  difcou^ffe  about  tha^  barn,  in  which  the  words 
were  fpokeq.     But  if  the  fird  were  fufficient,  it  was  fuperflu«» 
pus  to  mention  the  other.     Now  here  one  o.f  the  two  ingre« 
dients  neceQary  to  found  the  innuendo  is  wanting.     The  pre« 
fatory  allegation,  that  the  defendant  had  put  in  his  anfwer  upon 
path  to  a  bill  filed  againfl:  him  in  the  Exchequer,  is  right :  but 
whether  the  words  were  fpoken  with  relation  to  that  anfwer 
does  not  appear ;  unlefs,  after  verdi£):,  it  muft  he  taken  that 
they  were  fo  fpoken.    Upon  sthis  point  we  will  look  into  the 
cafe«.     But  if  a  broad  rule  has  been  laid  down  as  to.  the  mode 
pf  declaring  in  this  fpecies  of  a£lion,  whether  properly  laid 
4own  or  not  in  the  (irft  inftance,  it  is  better  to  abide  by  it, 
fhan  tc^  attempt  making  nice  di{lin£^ions.    The  only  peculiarity 
in  this  cafe,  which  is  relied  on  as.  diftinguifliing  it  from  the 
current  of  a\ithoiities,  15  the  preliminary  matter  averred  re- 
{pe£ling  the  faft  of  the  plaintiff  having  before  pu.t  in  his  anfwer 
to  the  bill  filed  in  the  Exchequer  j  and  the  queftiqn  is,  whether 
^he  innuendo  alone  will  refer  the  words  fpoken  to  fuch  intro- 
ductory matter,  fo  as  to  make  it  ncceffary  for  the  plaintiff  to 
prove  every  thing  that  would  have  been  neceffary  to  prove,  if  a 
colloquium  had  been  laid.     The  cafe  of  Savage  v.  Robery  feems 
to  (hew  that  it  will  not. 

The  cafe  ftood  over  till  this  term,  when  his  Lordfliip  (hortly 
adverted  to  the  form  of  the  declaration,  as  not  containing  any 
colloquium  refpefting  the  anfwer  averred  to  have  been  put  in 
pu  oath  by  the  plaintiff  to  a  bill  filed  againi);  him  in  the  Ex- 
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chequer,  in  which  he  was  charged  to  be  forfwom ;  nor  any  col*-, 
loquium  refpeding  the  plainttflF's  trade,  &c.:  bat  only  ai% 
innuendo  that  the  plain tifF  had  perjured  himfelf  in  what  be  had 
fwom  in  Ins  aforefaid  anfwer  to  the  bill  fo  filed  againft  him : 
which  innaendo,  it  was  contended,  enlarged  the  fenfe  of  the 
words  by  reference  to  the  fa£l  of  fach  an  anfwer  aTcmed  to 
have  been  put  in ;  and  might  be  confidered  as  fupplytng  the 
want  of  a  colloquium,  averring  that  the  words  were  fpoken 
with  reference  to  that  anfwer.  But  upon  looking  into  the  cafe 
of  Tlse  King  V.  Home^  the  Court,  he  faid,  were  of  opinion 
that  this  innuendo  could  not  fupply  the  want  of  fuch  a  coU 
loquium* 

Judgment  arrefted* 
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Shakespeare  againji  Phillips.  m^j  mh. 

'/^N  the  7th  of  May  1 805  the  defendant  in  the  aflion  gave  a  Where  the  | 

^^  cognovit  for  70/.  ns.  6d.,  the  amount  of  the  debt  and  <^«fendant  in 

A  t .    I     .   A  ,  i-       .  1  t        I      the  aclioa 

coItS)  payable  by  mltalments  of  10/.  every  three  months,  the  gavcacoff-  ' 

firft  of  which  was  to  be  paid  on  the  6th  oi  July  1805.     On  the  novit  for  the 

jCthof  June  1806  the  judgment  was  perfeaed,  and  the  bail  ^«^^  a"d 

became  fixed.   On  the  2 1  ft  of  •  July  following  the  laft  infolvent  ablc^by  "^yc^ 

debtors'  ad  pafied  for  liberating  prifoners  in  cuftody  for  debts  inftalments; 

before  the  ift  of  February  1B06;.  at  which  time  (the  defendant  ^"^  ^^^^  ^^« 

being  then  in  cuftody  at  the  fuit  of  another  creditor,)  three  ih-  ^^^^  ^^  ^q^ 

ftalments  were  due ;  and  in  the  05lober  following  the  principal  paflVd  for  ! 

was  difcharged  under  that  aft,  when  five  inftalments  had  be-  difcharging 

Cdme  due.     On  the  6th  of  January  1807,  all  the  inftalments  ^^l^^^^\ 

were  due.     Proceedings  were  had  againft  the  bail ;  whereupon  cuftody  for 

a  rule  was  obtained  calling  on  the  plaintiff  to  ftiew  caufe  why  debts  due  at 

art!  cxoncretur  fliould  not  be  entered  on  the  bail-piece  j  the  de-  *  certain  day, 

fchdant  having  been  difcharged  under  the  laft  infolvent  debtors*  ^^jj  y^^i^^ 

a£k ;  and  the  bail  having  tendered  the  inftalments  on  the  cog-  fixed;  at 

novit  which  Hvere  due  at  the  time  they  became  fixed  :  and  why  wluch  day 

the  capias  ad  fatisfaciendum  iflued  againft  the  bail  of  the  de-  q{i\^^\^^ 

fetidsRit  (hould  not  be  fet  afide,  and  the  plaintiff  pay  the  cofts ;  ments  were  ^ 

«nd  70/.  paid  into  the  (heriff's  hands   be   returned   to   the  payable;  and 
•  '4t  afterwards 

*  the  principal 

Jervis  and  Comyn  (hewed  caufe  againft  the  rule,  and  ftated  was  dlf- 

ihc  queftion  to  be  whether  the  bail  were  liable  to  the  debt'chargcdundcr 

fworn  to  and  the  taxed  cofts,  or  onlv  to  qc/.  the  amount  of  the  ^5  *.  '"^  ^^ 

'  rf        o  only  two 

three  inftalments  which  became  due  before  the  ift  oi  February  more  of  the 

1806,  the  period  of  difcharge  to  which  the  infolvent  debtors'  inftalments 

•a  leferred  :  or  lo  50/.  the  amount  of  the  five  inftalments  due    ^  able°™^ 

yet  held  that 
the  ba^I  were  liable  for   the  whole  condemnation  money ;   the  entire  debt,  qu^ 
debt^  'being  due  inftanter^  with  a  Hay  of  execution  only  for  cercain  portions  at 
certaio  times*  *I  434  3 

at 
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^i  the  time  when  the  principal  was  adlually  difcharged  out  ot 
caftodjr*    They  likened  this  to  the  cafe  of  the  principal,  become 
Shake-      bankrupt  (<j),  obtaining  his  certificate  after  the  time  when  the 
ag^nfi        ^^'1  ^fc  fixed  ;  where  the  latter  remain  abfolutely  liable  to  the 
Phillips,     film  fwcfm  to;  though  the  princifjal  be  difcharged.     In  like 
C  435 1      manner  as  a  bankrupt's  fiireties  are  ndt  difcharged  by  his  cer- 
tificate (3);  but  have  their  remedy  over  againft  him  for  the 
amount  of  the  debt  paid  by  them  after  the  bankruptcy;  though 
the  penalty  of  the  bond  were  forfeited  before  (c).    The  bail 
engage  either  to  fender  the  principal,  or  to  pay  the  condemna- 
tion money  ;  which  iii  this  cafe  is  the  whole  debt,  though  time 
was  given  for  payment  i  and  not  having  done  the  one,  they  are 
neceflarily  anfwerable  for  the  other;  and  the  giving  day  of 
payment  is  in  their  favour.     At  any  rate  however,  the  bail,  if 
not  liable  for  the  whole,  are  liable  for  the  five  inftalments 
which  became  due  before  the  z€t  pafled  i  till  wheif  the  plain- 
iifF  was  entitled  to  have  taken  out  his  execution  againft  the 
jprincipal. 

Marryatf  contra,  coititeiided  that  the  cognovit  only  authorized 
execution  to  be  taken  out  againft  the  principal  for  the  inftal- 
ments due  from  time  to  tirtie ;  and  that  as  the  aft  of  parliament 
had  difcharged  him  from  all  debts  prior  to  the  I  ft  ol  Februaryi 
the  bail  were  only  fixed  for  30/.,  the  amount  of  the  three 
inftalments  then  isxt :  for  the  principal  himfelf  was  not  liable 
for  morcj  and  the  bail  are  only  to  pay  in  default  of  the  prin- 
tipal. 

Lord  ElLenborough  C.  J.  The  debt,  qu«  debt,  was  in- 
ftsihtly  dae,  both  as  againft  the  principal  and  bail,  but  only 
^itb  a  ftay  of  execution,  according  to  the  terms  of  the  cogno^ 
tit,  for  certain  proportions  till  certain  times.  Then  the  under- 
taking of  the  bail  is  either  to  render  the  principal  or  pay  the 
condemnation  money;  which  as  againft  them^  when  they  be- 

{a)  WooUey  v.  CMe  and  Another^  i  J9»rr.  944*  And  CocimU  V' 
Owfton^  ib.  436.  * 

(b)  £x  parte  IVtlRamfon^  1  Att,  ^4. 

(c)  Taylor  v,  MiUs^  Cowf.  525. 

came 
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tame  fixed,  was  the  one  entire  fum  bf  70/.,  only  with  the  fame  i807. 

tiies  dati  given  as  in  the  cafe  of  the  princij^al.  ■        ■ 

Lawrence  J.    It  is  not  attempted  to  be  argued  that  it  was^  Shake* 

Heceflary  to  ifTue  a  new  writ  of  capias  ad  fatlsfaciendum  againft  ^'^f  ^^ 

the  principal  upon  each  inftalment  as  it  became  due,  in  or4er  Phillips* 
to  charge  the  bail. 

Per  Curiam^  Rule  difcharged. 


END   OP  EASTER  TERM* 
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In  the  Forty-feventh  Year  of  the  Reign  of  Geo   kk  IIL 


Smith  agoing  Wilson; 


Safurdayi 
May  3otfa; 


VpHIS  cafe  came  on  upon  demurrers  to  the  4th,  5thj  and  6th  By'acharteri 
^    pleas   to  an-  aftion  of  covenant  upon   a  charter-party  of  ?*^^? 
afireightment ;  and  was  argued  in  kajler  Term  *laft  by  Richardfin  the  owner  of 

,  '  'in  the  fliin  c6- 

venant-d  to 
lake  on  board  at  London  the  freighter^a  goods,  and  proceed  therewith  to  M^te  Video'^ 
Und  there  to  deMver  them  to  the  freighter's  agent,  and  receive  frbm  him  another 
cargo,  and  (winfl  and  weather  permitting)  proceed  therewith  to  his  port  of  difcharge 
in  G.  B.J  and  there  deliver  the  (Ame  to  the  freighter,  and  end  the  Uid  voyage.  In 
confideration  vj^hereof  the  freighter  covenanted  to  pay  670/.  per  month  for  freight^ 
during  thefaid  intended  voyage  to  M.  V.,  andhack'to  her  port  of  difcharge  ;•  fuch  freight 
to  commence  from  the  day  the  (hip  fhould  be  ready  to  receive  her  outward  bound 
cargo,  and  to  end  when  (he  fhould  hate  finally  difcharged  the  whole ;  and  alfo  to 
pay  two^thirds  of  all  pildtage  and  port-charges  during  thfe  faid  voyage ;  fuch  freight^ 
pilotage^  and  port-charges  to  be  paid  on  the  arrival  and  d\fcharge  of  the  Jhip  at  her  de'» 
Jiimdport  hi  G.  B. 

In  covenant  by  the  owner  foraa  alledged  breach  in  non-payment  of  freight,  pilot* 
age,  and  port-tkarges,  it  is  not  enough  to  (hew  thlt  the  ftip,  after  having  taken  iii 
a  cargo  in  G.  B.  and  proceeded  part  way  bn  tht  voyage,  but  befoiie  her  arrival  at 
M.  ^.,  was,  without  the  default  of  the  owner  or  crew,  wrongfully  feized  and 
bi  ought  back  to  London^  and  there  detained  for  fome  time  till  (he  was  reftored  to  the 
owner ;  in  confequence  of  which  (he  required  repairs,  which  were  done  with  all 
toeceOfary  difpatcn  3  and  that  the  owner  vvas  then  ready  and  vjtlKng  to  caufe  the  (hip 
to  profecute  and  complete  her  voyafljt,  and  gave  notice  thereof  to  the  freighter,  and 
tendered  htm  the  (hip  properly  fitted,  &c./or  that  purpofe,  and  requeued  him  to  give 
the  iiece(rary  inilru^ioDi  ia  t&at  behalf^  and  offcrtdXQ  obferre  the  fame,  £!cc :  but  thiit 

V91.  Vllk  .  A  a  *  C  43B  ]        the 
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1807.        in  fupport  of  the  demurrers,  and  by  Marryat  for  the  defendant. 

It  was  admitted  that  the  4th  and  jth  pleas  were  only  intended  to 

^llt^  faife  the  queftion  as  to  the  validity  of  the  declaration  5  and  that 
WiLsoM.  ^^  ^^^^  ^^"^^  good,  the  pleas  were  neceflarily  bad.  But  fuppofing 
the  declaration  to  be  fufficient  in  itfelf,  it  was  contended  that  the 
matter  difclofed  by  the  6th  plea  was  an  anfwer  to  it ;  fetting  out* 
as  it  did,  certain  proceedings  in  the  Court  of  Admiralty,  where 
the  (hip  and  cargo  were  libelled,  which  the  defendant  relied  on, 
as  furnilhing  a  legal  excufe  to  him  for  not  re-fliipping  his  cargo, 
which  had  been  unlhipped  by  the  orders  of  that  Court,  fo  as  to 
enable  the  plaintifPs  (hip  to  proceed  with  the  cargo  on  the  deftincd 
voyage ;  but  which  plea  the  plaintiff  contended  to  be  merely 
argumentative  and  no  anfwer  to  the  breach  affigned.  It  is  un- 
neceflary  however  to  (late  the  particulars  of  that  plea,  as  the 
Court  waved  giving  any  opinion  upon  it,  and  decided  the  cafe 
wholly  on  the  infufficiency  of  the  declaratibii.  The  cafe  ftood 
over  for  confideration  till  this  term,  when 
L  439  1  Lord  Ellenborough  C.  J.  delivered  the  judgment  of  the 

Court.  This  was  an  aAion  of  covenant  upon  ^  charter-party  of 
affreightment,  made  between  the  plaintiff,  as  agent  of  one  Jamei 
Clarke  of  Baltimore^  owner  of  the  fliip  Port/mouthy  of  the  one 
part,  and  the  defendant>  the  freighter,  of  the  other  part.  The 
covenants  on  the  part  of  the  plaintiff  ^ere,  that  the  (hip,  being 

- 

X\\e  freighter  tvould  not  give  any  fuch  inilru^kions,  &c.  nor  permit  the  (hip  to  profecutf 
or  cpnplete  the  voyage;  but  refufed to  dojo^  and  wholly  renounced  the  charter-party^ 
and  the  further  prof ecuiton  of  the  voyage^  and  wholly  dif charged  the  owner  from  further 
frofecuting  or  completing  the  voyage^  and  difpenfed  therewith* 

Tor  the  freight  {qu^  freight f)  pilotage,  and  port-charges,  are  only  covenanted  to 
1>e  paid  by  the  freighter  on  the  arrival  and  dif  charge  of  thefhip  at  her  deftinedport'in 
G.  B. ;  and  therefore  fuch  arrival  and  difcharge,  (which  muft  be  underdood  after 
the  (lipulated  voyage  performed,)  are  conditions  precedent  to  the  owner's  right  to 
freight,  &c.  And  it  is  not  Enough  to  (hew  that  the  owner  did  all  in  his  power  to- 
wards earning  the  freight,  ftc.  by  the  tender  of  his  fhip  to  complete  the  voyage,  and 
his  offer  to  obey  the  freighter's  inliru6tions ;  becaufe,  though  the  owner  had  afiuallf 
done,  as  far  as  lay  in  his  power,  all  that  he  offered  to  do,  and  which  the  freighter  dii- 
charged  him  from  doing,  it  would  only  have  Amounted  at  moft- to  an  endeavour  on  his 
part  to  complete  the  voyage  and  earn  the  freight,  &c.  3  but  fuch  completion  was  dill 
liable  to  be  defeated  by  the  a6t  of  God,  or  the  accidents  of  the  voyage  ;  and  the  per- 
formance of  the  condition  which  was  to  entitle  the  owner  to  freight,  Icc^  would  ftiU 
have  been  contingent,  although  fttch  his  offers  had  been  accepted  by  the  freighter. 
Therefore  this  is  not  like  the  cafe  where  a  party  tendering  to  do  that  which  he  haj 
undertaken,  and  which  he  has  the  immediate  power  sf  doing  at  the  time,  in  order  to 
entitle  himfelf  to  a  correfpondent  duty  from  another,  is,  by  a  refufal  of  that  otiier  to 
accept  fuch  tender,  difpenfcd  with  averring  performance  of  U|  in  an  a<^ion  for  a  breach 
io  not  performing  the  fubfequeut  or  concurrent  duty, 

propcrlr 
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properly  fitted,  &c.,  fliould  receive  and  take  on  board  at  London  I&07. 
br  Port/mouthy  at  the  option  of  the  freighter,  fuch  goods  as  he  * 
znight  think  proper  to  (hip,  and  fliould  fail  and  proceed  therewith  ^  ^^.^^ 
to  Montf  Video  \  and,  being  arrived  there,  fliould  give  due  notice  Wilsovi 
thereof  to  the  agents  of  the  freighter,  and  make  a  right  aiid  true 
delivery  to  them  of  all  fuch  goods,  &<:•  as  might  be  fliipped  aS 
aforefaid ;  and,  after  fuch  delivery,  fliould  receive  and  take  oil 
board  froni  the  freighter,  his  agents,  &c^  a  full  and  complete 
cargo  of  lawful  goods,  &c.,  and  having  received  the  fame,  and 
being  dispatched,  fliould  and  would  (wind  and  weather  permit* 
ting)  immediately  fet  fail  from  thence,  and  proceed  to  fome  one 
port  of  difcharge  in  iSreat  Britain^  agreeable  to  the  direftions  the 
commander  might  receive  from  the  faid  freighter  his  executors^ 
&c. ;  and  the  faid  fliip  being  arrived  at  her  de/litud port,  the  com- 
mander fliould  and  would  make  a  right  and  true  delivery  of  thi 
faidtnr^o  unto  the  freighter,  his  executors^  &c.,  agreeably  to  thi 
iills  of  lading  that  might  be  figiied  for  the  fame,  and  there  end 
his  faid  intended  voyage  5  (the  aft  of  God,  the  king's  enemies^ 
and  all  and  every  the  dangers  and  accidents  of  the  fea,  &c* 
excepted.)  The  owner  further  covenanted  dtat  the  fliip  fliould^ 
if  required,  touch  at  the  coaft  of  Africa,  on  this  fide  of  the  Capf 
of  Good  Hope\  on  her  outward  voyage  to  Monte  Video,  aiid  take 
in  paifengers  for  that  place,  for  Whom  water  and  provifions  were  t  44^  3 
to  be  provided  and  paid  for  by  the  freighter.  In  Confideration 
whereof  the  defendant  covenanted,  that  he,  his  executors,  Scc;, 
would  well  and  truly  pay  to  the  plaintiff  670/.  ftcrling^/r  months 
for  every  calendar  nionth  the  fliip  fliould  be  employed  by  him  the 
freighter  during  her  faid  intended  voyagh  to  Monte  Video,  and  back 
to  her  port  of  difcharge  ;  and  fo  in  proportion  for  any  lefs  time  ; 
in  full  for  the  freight  or  hire  of  the/aid Jhip  during  her  faid  intended 
fervice  ;  fuch  freight  to  commence  from  the  day  the  fliip  fliould 
be  ready  to  receive  goods  on  board  at  Portfmouthj  and  end  when 
fbefhould  ha^  finally  difcharged  the  whole  of  her  faid  cargo  \  and 
alfo  fliould  pay  two-thirds  of  all  pilotage  and  port-charges  during 
the  whole  of  the  faid  voyage  j  and  alfo  two-thirds  of  all  expences 
of  flowing  the  faid  fliip's  cargo  at  Monte  Video  \  fuch  freight^ 
pilot  age  J  and  port-charges,  to  be  paid  on  the  arrival  and  difcharge  of  - 
the  faid  Jhip  at  her  defined  port  in  Great  Britain.  The  declaration 
proceeds  to  (late  that  the  fliip  afterwards  took  on  board  at  Portf 
mouth  from  the  defendant,  the  freighter^  fuch  cargo  as  he  thought 
fit  to  fliip ;  andj  being  difpatched^  proceeded  on  her  outward 

A  a  a  Toyagei 
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1 807.*      ▼©yagci  and  being  required,  touched  at  the  coaft  of  jtjrica,  for 

'  the  purpofes  in  the  charter-party  mentioned ;  and  that  whilft 

^^^7^       flie  was  afterwards  profecuting  her  outward  voyage,  and  before 

^^I'son.  ^^  aniral  at  Montt  Vidto^  the  (hip,  without  the  default  of  the 
plaintiff,  the  owner,  commander,  or  crew,  was,  againft  their 
will,  by  force,  wrongfulljf  feized,  taken,  and  detained  oa  the 
coaft  of  Africa^  by  perfons  unknown,  and  by  them  fent  and  con« . 
duded  to  London^  and  was  by  thofe  perfons  forcibly  kept  and 
detained  for  a  long  time  afterwards,  until  (he  was  liberated  and 

r  441  1  reftored  to  the  plaintiff.  That  in  confequenee  of  the  feizure* 
detention,  and  <^er  circumftances  ftated,  the  (hip,  upon  her 
liberation  and  reftoration,  required  certain  neceffary  repairing, 
and  refitting,  to  enable  her  to  profecUte  and  complete  the  toj- 
age :  that  the  plaintiff  caufed  fuch  refitting  and  repairing  to  be 
done  with  all  neceffary  difpatch:  and  that  the  plaintiff  always, 
from  the  time  of  the  liberation,  reftoration,  and  refitting  of  the  fiip, 
was  ready  and  willing  to  caufe  thejbip  to  profeeute  and  complete  tie 
faid  voyage,  and  gate  notice  thereof  to  the  defendant,  and,  tendered 
eutd  offered  tbej^ip  to  him  to  profeeute  and  complete  that  voyage,  and 
requejled  him  to  give  the  neceffary  direBions  and  inftruitions  in  that 
hebalf,  and  to  permit  the  faid  (hip  to  profeeute  and  complete  fuch 
Toyage,  and  offered  to  obferve  fuch  direBions  and  inftruBioni ;  and 
would  have  caufed  tbifbip  to  profeeute  and  complete  XtiZtyioyzgt  I  and 
avers  thai  thejhip  was  properly  fitted,  viBualled,  andmannedfor  th^ 
furpofe  ;  and  that  the  defendant  had  notice  of  it.  The  declaration 
further  ftates  that  the  defendant  did  not,  nor  would  give  any  direc- 
tions or  inftruBions  reJ^eBing  thejbip,  or  the  profecution  of  that  voyage  \ 
nor  did,  nor  would  permit  thefbip  to  profeeute  or  complete  the  fame  \ 
but  refufed  to  dofo,  and  wholly  renounced  the  charter-party,  and  the 
further  prtfecuAm  of  the  voyage,  and  wholly  difcbarged  the  defendant 
from  ftrther  profecuting  or  completing  that  voyage,  and-  difpenfed 
therewith.  The  plaintiff  then  proceeds  to  ftate  that  the  (hip  was 
employed  during  the  voyage  in  the  charter-party  menti<^ned  for 
12  months,  and  that  the  freight  thereof,  according  to  the  rate  of 
the  charter'^party,  amounted  to  8040/.  \  and  that  the  fame  (hip 
would  have  been  employed  by  the  defendant,  if  he  would  have 
permitted  her  fo  to  be  during  the  further  profecution  and  com- 
pletion of  the  voyage  for  other  1 2  calendar  months  \  and  that 

r  442*1  xht  freight  thereof,  at  the  fame  rate,  would  have  amounted  to 
other  8040/.;  and  that  two-third  parts  of  the  pilotage  undfort- 
charges  of  the  (hip,  paid  for  and  incurred  by  ihe  plaintiff  during 

the 
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Ctie  voyage^  amounted  to  a  further  fum  of  50/. :  and  then  alTigns         1807. 
a  breach  in  the  non-payment  upon  requeft  of  the  freight,        ' 
pilotage,  and  port-charges  fo  claimed.     To  this  declaratipp  there        -^7^ 
were  feven  pleas  pleaded  on  the  part  of  the  defendant;  upon     Wilsoiu 
the  three  firft  of  which  iffues  were  taken  :  to  the  4th,  5th,  and 
>5th,  of  which  there  were  demurrers  and  joinders  in  demurrer : 
and  to  the  7th  there  was  a  fpec^al  replication  i^pon  which  iflue 
was  taken  by  the  rejoinder. 

The  queftion  in  this   cafe  afifes  upon   the  demurrers  and 
joinders  in  demurrer  tp  the  4th,  5th,  and  6th  plea$)  the.  fubr 
ftance  of  which  pleas  it  is  unneceiTary  to  (late,  becaufe  air 
fuming  them  to  l3e  bad  in  lawi  the  defendant  is  neverthelelji 
entitled  to  judgment,  if  the  declaration  be  bad  in  fubftance,  as 
it  appears  to  us  to  be.    The  breach  afligned  is  in  the  ^loxi.- 
payment  of  what  is  claimed  by  the  plaintiff,  eo  nomine,  aa 
freight  \   viz.  8040/.  at   the   charter-party  rate  of  670/.  per 
month,  for  12  months  that  the  fhip  'was  employed  during  the 
voyage ;  and  the  like  amount  of  the  like  rate  for  freight  for 
otlier  1 2  months  that  the  (hip  nvould  have  been  etnployed  biy  the 
defendant,  (as   alledged,)    in  tlie   further  profecution  of  the 
voyage,  if  the  defendant  would  haye  permitted  her  fo  to  bp« 
But,  by  the  ternis  of  the  charter-party,  thf  freight^  pilotqge,  and 
port-charges^  |:hereby  covenanted  to  be  paid  on  the  part  of  the 
4efendant,  are  all  of  them  exprefsly  covenanted  to  be  paid,  <<  gn 
f*  the  arrival  and  difciargc  of  the  Jbip  at  her  deftined  port  in  Great 
f  <  Britain  *,"  and  of  cqurfe  are  made  to  depend  on  the  event  of 
fuch  arrival  and  difcharge  at  her  deftined  port  in  Great  Britain^ 
as  a  condition  precedent  to   the  plaintiflr's  right  to  demand  the 
fame.     But  it  i^  argued,  on  the  authority  of  Jones  v.  Bark/ay^  ^ 

{DougL  685.  laft  edit.,)  and  Hotham  v.  The  Eajl  India  Company^  ^  ^^  ^ 
I  Term  Rep.  63  Q,  that  the  plaintiff,  having  done  all  in  his  power 
towards  earning  the  freight,  pilotage,  and  port-charges  in 
queftion,  by  the  tender  and  ofier  of  his  (hip  to  complete  the 
voyage,  by  bis  requeft  of  neceQary  dirediions  and  inftru&ions, 
and  his  offer  tq  obey  them,  &c.i  and  the  defendant  having^  as 
alleged  in  the  declaration,  refufed  to  give  any  diredions  or  in- 
ftruAions  foip  the  (hip,  or  the  profecutioq  of  the  voyage,  and 
having  wholly  renounced  the  charter-party,  and  the  further 
profecution  of  the  voyage,  aqd  having  difcharged  the  defendant 
from  further  profecutiug  or  completing  the  voyage,  and  dif- 
penfcd  therewith  \  that  the  plaintiff  had  acquired  the  right,  to 
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•I  80  7,       the  fum§  demanded  as  freight ^  &c.,  as  completely  as  if  the 

voyage  had  been  performed,  and  the  fliip  had  arrived  and  been 

^'^'J"        difcharged  at  her  dcftined  po^t.     But  the  decifion  of  the  Court 

wfl-soN,  ^"  neither  of  the  cafes  cited  fuftains  the  argument  urged  on 
behalf  of  the  plaintiff  in  this  extent.  The  mod  that  can  be 
underftood  to  have  been  there  decided  is>  (wh^t  was  contended 
for  by  the  plaintiiPs  counfel  in  the  cafe  of  Jones  v.  BarUaji} 
that  where  a  man  <<  by  doing  a  preylous  ^Gt  wQVild  acquire  s^ 
f  *  right  to  a  debt  or  duty ;  by  a  tender  to  do  the  previous  ad,  if 
f <  the  other  party  refufe  to  permit  him  to  do  it>  he  acauires  the 
f^  right  as  completely  as  if  it  had  a£lually  been  done."  But  the 
queftion  fiill  occurs  whether,  by  adually  doing  the  previous 
a£l  tendered  to  be  done  in  this  cafe,  the  plaintiff  would  have 
acquired  a  right  to  the  freight,  and  other  payments  demanded  ? 
Here,  if  he  had  done  all  that  he  offered  to  do,  and  which  the 
defendant  difcharged  him  from  performing,  ftill  it  would  have 

C444  1  amounted  at  moft  only  to  an  ^ndfavour  on  his  part  to  profecute 
and  complete  the  voyage,  and  to  procure,  as  far  as  in  him  lay, 
the  arrival  and  difcharge  of  her  at  her  deftined  port :  but  the 
a£lual  event  of  fuch  an  arrival  and  difcharge  did  not  depend 
vpon  him,  nor  was  it  within  the  reach  of  apy  efforts  on  hia 
part  to  infure  and  to  accomplifli  \  but  it  was  liable  to  be  difap- 
pointed  by  the  a£k  of  God,  and  all  the  various  other  accidents 
to  which  marine  adventures  are  fubjed.  But  in  the  cafe  put, 
(i.  e.of  Jones  v.Barklayy)  no  contingency  but  the  immediate  death 
of  tlie  party  tendering  the  a£i  could  have  difappointed  its  per- 
formance }  and,  being  done,  the  party  doing  it  would  have 
inftantly  acquired,  without  any  further  a£t,  either  on  his  own 
part  or  on  that  of  any  one  elfe,  a  full  right  by  the  terms  of  his 
^ontra£l  to  the  duty  demanded ;  which  in  that  cafe  was  the 
payment,  at  a  given  time,  of  a  fum  of  money  ftipulated  to  be 
paid  him.  So  that  the  difference  between  the  two  cafes  is  this; 
in  the  one,  by  doing  an  a£t  in  the  po^er  of  the  party  to  have 
done,  he  would  have  acquired  a  full  and  infant  right  to  the 
4uty  demanded :  in  the  other,  by  doing  the  a£^  tendered  fo  the 
full  eiktent  to  which  the  party  tendering  was  able  to  perform  it, 
}ie  would  ftill  have  only  taken  certain  fteps  of  remote  and  un- 
certain effeft  towards  the  attainment  of  the  objeB  and  c$mpleti9n  oj 
fhe  event  nicejfarj  to  be  attained  and  completed^  in  order  to  veft  % 
right  to  the  duty  demanded  in  the  party  demanding  it*    The 

feflj?  ifl  c8«^  way  ^  f^^  9^  ^^  ?^?  of  ^^m  t.  ^  ^</*« 
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Company^  i  Term  Rep.  638.,  \trhcrc  the  only  thing  "which  ftood        1807, 
in  the  way  of  the  plainlifPs  recovering  the  allowance  claimed        """"^ 
for  fliort  tonnage,  accordhig  to  the  terms  of  his  charter-party,       ^'^!J 
(after  having  taken  «// proper  fteps  on  his  part  to  obtain  the     "w'ilsov. 
jieceflary  certificate  to  entitle  him  thereto,)  was  the  negleft  and      [  445  3 
default  of  the  Company's  own  agents  in  rcfufing  to  afford  him 
fuch  certificate.     Covenants  of  this  kind  have  always  received 
a  ftridl  conflruftion.     In  Bright  v.  Cooper^  i  BrownL  ai.  the 
covenant  made  by  the  merchant  with  the  mafter  of  a  fliip, 
being  to  p^  fuch  a  fum  if  he  would  bring  his  freight  to  fuch  a 
port :  and  part  of  the  goods  being  takei>  by  pirates,  and  the 
refidue  brought  to  the  place  appointed  and  there  unladed  \  the 
Court  held  that  the  merchant  was  not  bound  to  pay  the  money 
to  the  mailer,  becaufe  the  agreement  was  not  performed  by  him. 
And  the  late  cafe  of  Cook  v.  Jennings  in  this  Court  (7  Term 
Rep.   381.)  proceeded  upon  the   fame   principle.     Adverting 
therefore  to  the  declaration  only,  and  the  breach  therein  aifigned, 
we  are  of  opinion,  that  as  the  (hip  never  arrived  at  her  deftined 
port,  within  tlie  terms  of  the  charter-party,  the  freight  claimed 
iri  th*  declaration  never  became  demandable  by  law;  and  of 
courfe   that  the   plaintiff  cannot   recover   thereupon  :    which 
renders  it  unneccffary  to  confider  the  fufSciency  of  the  feveral 
pleas  demurred  to,  and  the  queftions  which  might  otherwife 
have  arifen  upon  them. 

Judgment  for  the  Defendant^ 


Ingram  and  Others  azainft  MaNES.  Saturday^ 

IN  debt  the  plaintiffs  declaimed,  ift,  upon  a  bond  in  the  p^nal  The  fubmif* 
fum  of  2000/.  conditioned  for  the  performance  of  an  award  ^^"  ^^'"S  ?* 
to  be  made  within  a  given  time  by  certain*  arbitrators,  to  whom  diffcTentV 
it  was  referred  to  arbitrate  and  determine  M  of  and  concerning  between  the 

parties,  an 
award  of  fo 
much  to  be  paid  by  the  defendant  to  the  plaintiffs  on  their  hanking  account^  ar;d  for 
which  fum  the  ]jlaintiffs  were  to  give  tjic  defendant  a  releafe,  is  binding  between  them; 
for  no  other  matter  in  difference  between  them  fhall  be  ittiended,  uhlefsit  be  fhewn  j 
and  the  award  is  good  for  fo  much,  though  the  arbitrators  alfo  awarded  a  fum  to  be 

f^aid  by  the  plaintiffs  to  the  defendant  out  of  a  partner(hip  fund  in  winch  others  than 
be  defendant  were  intcrefted  who  were  no  parties  to  the  iubmiffion. 

A  a  4  all  *  C  44<S  ] 
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».  ♦ 


i8o7«       tU  and  all  manner  of  a£lions,  fuitSi  controverfieSj  &c*  aud 

—"*         demands  whatfoever,  at  any  time  depending,  Sec,  by  or  bctwccu 

^.  T      thefe  partlesj  and  the  cofts  and  charges  of  any  a£lion,  &c. 

I^iLiffSf  then  depending  between  them :  and  then  ^e  plaintifis  alleged 
an  award  made  by  the  arbitrators  witbi(i  (he  time,  by  which 
(inter  alia)  they  awarded  that  the  defendant  iho\ild  at  a  certain 
4ay  and  place  pay  to  the  plaintifis  472/.  4/.  %d.^  heing  the 
halance  due  on  the  banking  account  of  the  defendant  wifb  the  plain^ 
t^s  s  of  which  the  defendant  had  notice :  and  then  alleged  a 
breach  l^y  non-payment  pf  the  money.  There  was  another 
fpecial  count  on  the  ^nd  alone  \  and  alfo  general  counts  for 
money  paid,  money  lent  and  advanced,  money  had  and  tc« 
ceived^  Sec.,  and  upon  an  account  ftated.  79  the  ift  count 
^ere  was  a  plea  of  no  award,  and  to  the  others  nil  debet  and 
9  fet-o£F  were  pleaded.  At  the  trial  before  I^  Bla^c  J.  at 
IVi,  the  plaintiffs  abandoned  the  fpecial  count  on  the  award, 
and  reforted  to  their  general  counts  j  and  proved  money  ad* 
Yanced  by  theni  ^s  bankers  to  the  defendant  on  his  feparate 
account  to  the  amount  of  8oo/.  In  anfwer  to  this  the  defend- 
ant was  driven  to  prove  the  award,  in  order  to  lifnit  the  fum 
to  be  recovered:  but  the  plaintiffs  contended  that  the  award 
was  bad,  and  confequently  not  binding  upon  them..  And  the 
queftion  at  the  trial  turned  on  the  validity  of  the  ^ward; 
which,  after  dating  the  terms  of  the  fubmiiDon,  as  before 
iqentionedi  and  that  the  arbitrators  had  examined  and  con- 
Mered  the  allegations,  witnefles,  and  evidence  of  all  the 
faid  parties  concerning  the  premifes,  proceeded  to  award  that 
all  aftions  and  (\x\Xs  then  depending  between  the  parties 
fliould   ceafe.     That  the  defendant  on  the  i ft  of  OBobtr  1805 

t  441  1  (hottldy  at  the  plaintiffs',  bapk  in  iFakefield^  pay  to  them  472/. 
4/.  2(/.,  being  the  balance  due  on  the  banking  account  of  the 
faid  John  Milnes  (the  defendant)  with  the  faid  plaintiff}.  That 
the  plaintifl^  (hould  pay  unto  the  faid  John  Milnes  116/.  xr.  8//. 
(the  reiidue  of  a  debt  of  664/.  i  \s,  Sd.  due  to  him  from  Milner^ 
Langf  and  Wbitaker  {a)  from  and  out  of  the  firft  monies  which 
(hould  be  received  by  them  on  account  of,  or  belonging  to 

(41)  Lang  and  JVhUaler^  itappeared  in  the  courfe  of  the  caufe,  were 
partners  with  the  defendant  Milnes^  and  alfo  had  an  account  with  the 
plaintiffs;  biokert  in  WakefeU^  on  their  partnerihip  account. 
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the  faid  MilneSi  Lang^  and  Whltaker^  together  with  intereft 
jgcc.  That  the  plaintiffi  (hould  on  the  faid  ift  of  Olfober  carry 
to  the  credit  of  Mi/nes,  Lang^  and  Whitaker^s  account  with 
them  four  feveral  promiflbjy  notes  fpr  looo/.  each,  drawn  hj 
Lang  and  Company,  payable  to  Milnesj  Lang^  and  Co.;  and 
which  faid  notes  were  paid  by  MUnes^  J^ong^  and  Whitaker  to 
the  plaintiS ;  and  (hould  alfo  place  (o  (he  credit  of  the  account 
of  Milmsy  Latfgi  and  WhitaJ^r  ^U  fuch  fums  as  had  been  o^ 
ihould  be  received  on  ^e  faid  notes.  Then  after  dating  other 
irrelevant  matteri  th^  arbitratqrs  further  awarded,  that,  upon 
payment  gf  the  faid  fum  of  472/.  4/.  %d.  as  aforefaid,  the 
plaintiffs  (hould  execute  to  the  defendant  a  releafe  in  full  of  all 
claims  and  demands^Jr^  in  refpeB  of  the  feveral  fums  included  in 
the  account  upon  which  the  faid  balance  of  /{^2L  /^s.  Q,d.  arofe.  Sec* 
It  was  admitted  that  the  award  Vfz9  bad  for  fo  much  as  re^ 
fpeded  the  payments  to  be  n^ade  to  the  defendant  by  thi^ 
plaintiffs  out  of  the  partner/hip  funds  of  Milnes^  Lang^  and 
Whital^er^  (he  t^o  latter  of  whofn  were  no  parties  to  the  award: 
and  the  learned  Judge  thinking  th^t  (he  fum  awarded  to  be  paid 
by  the  defendant  to  the  plaintiffs  might  haye  been  affeded  by 
the  other  accounts  which  the  arbitrators  had  improperly  take<i 
into  their  confideration,  reje^ed  the  evidence  of  the  award  as 
bad  in  toto,  and  the  plaintiffs  took  a  verdi£t  for  800/.  Wood 
therefore  in  the  laft  term  moved  to  have  the  verdifk  entered  on 
the  firft  or  fecond  count  for  47a/.  4/.  2^.,  on  the  ground  that 
the  award  was  good  for  fo  much  at  lead,  though  bad  for  thp 
fums  awarded  to  be  paid  by  the  plaintiffs  to  the  defendant  out 
of  a  fund  belqnging  in  part  to  other  perfons;  and  that  the  de* 
fendaht  might  avail  himfelf  of  that  part  of  the  award  which 
fixed  him  with  a  certain  debt  to  the  plaintiffs  on  his  own  ac- 
count, though  he  could  not  avail  himfelf  of  that  which  was 
meant  to  be  in  hiis  favour.  A  rule  nifi  was  accordingly  granted, 
againft  which 

Topping  and  Littledale  now  ihewed  caufe,  and  contended  that 
^he  award  was  void  in  toto^  inafmuch  as  it  did  not  fettle  all 
matters  in  difference  between  the  parties,  which  it  was  the 
objea  of  the  reference  to  accomplifli.  The  arbitrators  confider 
that  fomething  is  due  to  the  defendant  from  the  plaintiffi  upon 
the  fettlement  of  another  account,  but  have  awarded  payment 
put  pf  a  fund  over  which  they  had  no  control  5  and  their  award 

I  confequently 


1607. 

IHGRAIt 

agatn^  - 
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1807.        confequcntly  leaves    the  plaintiffs  liable  to  be  fued  on  that 

i         account)  though  it  afTumes  to  fettle  the  balance  due  to  them 
.    •■     .  from  the  defendant  on  his  banking  account:   and  the  releafe  i% 

Uiu^^z.     ^^^y  direftcd  to  be  given  by  the  defendant  on  that  account, 
{t  is  not  therefore  a  mere  excefs  of  authority  in  the  arbitrators; 
but  like  Randall  v.  Randall  (a)  the  award  is  bad^  becaufe  they 
have  not  made  a  final  end  of  the  fuits  ^nd  controverfies  between 
the  parties,  in  purfuance  of  (heir  authority*    In  anfwer  to  a^ 
E  ^49  1      fuggeilion  from  the  Bench,  that  it  did  not  appear  there  was  any 
other   than   the  i(tnking  account    between   tke/i  parties;    they 
anfweredy  that  the  contrary  was  to  be  colleded  from  the  arbi- 
trators having  directed  the  plaintiffs  to  execute  a  partial  and  not 
a  general  releafe  \  and  that  it  was  incumbent  on  thofe  who  now 
infilled  on  the  award  to  fliew  that  in  fa£l  there  was  no  other 

« 

Account  fubmitted  to  the  arbitrators,  if  the  fa£t  were  fo.  And 
there  was  no  award  of  any  releafe  from  the  defendant  to  the 
plaintiffs* 

Park  and  T.  Harri/en,  contri,  faid,  that  the  direflions  of  the 
9ward  were  confident  with  the  ftate  of  the  cafe,  ^at  there  wa^ 
po  other  than  the  banking  account  between  thefe  parties, 
tlu3ugh  there  were  other  partnerfhip  accounts  in  difpute  between 
(he  plaintiffs  and  the  defendant  as  one  of  the  firm  of  Milnes^ 
Langy  and  Whitaher  i  the  two  latter  pf  ^hom  \i^erc  no  parde^ 
to  the  reference.  The  award  therefore  was  final  as  betwecii 
the  prefent  parties,  and  the  releafe  was  properly  ordered  to  be 
given  in  the  form  prcfcribed. 

The  Court  faid,  that  if  it  could  be  flieyn  that  there  was  any 
Other  matter  in  difference  between  thefe  parties  than  the  bank- 
ing account,  the  award  could  not  be  fuftained  in  any  refped; 
but  they  thought  that  it  lay  upon  the  p^rty  v^hp  impeached  it 
to  (hew  that  there  was  fpme  other  matter  in  difference ;  and 
tliat  otherwife  they  could  not  intend  it,  though  the  reference 
were  of  all  matters  in  difference  between  the  parties.  If  the 
award  had  been  pleaded  in  bar  to  an  a£lion  brought  by  the 
plaintiffs  to  recover  the  balance  on  their  banking  account,  die 
plaintiffs  muft  have  replied  that  there  were  other  matters  in 
C  4^5  -  1  difference  within  the  terms  of  the  reference,  on  which  no  award 
^  had  been  made,  in  order  to  avoid  the  award.     And  here  the 

plaintiffs  having  abandoned  the  fpecial  counts  at  the  trialj  and 

i^a)  7  Eajl^  8x, 

gpni 
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gone  upon  the  general  account;  and  the  defendant  having  fct        1807. 

up  the  award  in  evidence  under  the  general  iflue ;  it  was  com-        

petent  to  the  plaintiffs  by  way  of  reply  to  that  evidence  to  Ihew  Imgj^am 
any  matter  which  made  the  award  void.  And  Laurence  J.  Mff^nKs 
referred  to  i  Com.  Dig.  tit.  Arbiirqmetity  E.  10.  where  it  is 
Saxif  that  if  an  award  recite  that  controvcrfies  were  depending 
29th  of  January^  and  it  be  made  de  et  fuper  prsemiflis  of  all 
matters  till  the  izSth  of  Januaty^  it  is  good  \  for  it  fhall  not  be 
intended,  unlefs  it  be  averred,  that  any  matter  was  depending 
on  the  29th  of  January  which  was  not  fo  on  ^he  28th.  And 
again  \  if  there  be  a  fubmilGon  of  all  matters,  ita  quod  fiat  de 
prxmifliis ;  an  award  de  prxmiflis  of  a  Jingle  matter  is  good  \ 
for  others  fhall  not  be  intended  unlefs  they  be  fliewn.  For 
yirhich  feveral  authorities  arc  cited.  The  Court  therefore 
4ire£led  that  the  cafe  (hould  {land  over  for  fome  days,  in  ordev 
to  give  the  plaintifis  an  opportunity  of  ihcwing  that  there  were 
other  matters  in  diiFerence  between  thefe  parties  than  the  bank* 
ing  account,  which  were  fubmitted  to  the  arbitrators  for  their 
decifion :  without  which  they  were  of  opinion  that  the  award 
in  queftion  was  good  fo  fai:  as  refpefted  the  banking  account^ 
though  void  in  refpeA  of  the  fum  awarded  to  be  paid  by  the 
plaintiffs  to  the  defendant  out  of  the  partnerihip  fund  of  Milna^ 
JLangj  and  ff^titaief,  whiqh  was  not  fubmitted  to  the  arbi- 
trators by  the  terms  of  the  reference.  And  no  fuch  affidavit 
having  been  produced,  the  rule  was  made  abfolute  for  reducing 
the  fum  for  which  the  verdifk  was  taken,  purfuant  to  the 
award. 


The  KiNQ  ogain/l  Jones  and  Others.    .  Wednefda 

June  td. 

rpHE  defendants  appealed  to  the  Seffions  againft  a  rate  made  rp, 

-■"  for  the  relief  of  the  poor  of  the  parifli  of  Hoiyhad  in  the  of  the  packet 

county  oiAnglefey :  by  which  it  appeared  that"  Captain  Jones''  boats,  cra- 

was  rated  ">r  his  packet,  at  acoA — 61.  ex."  and  three  other  V^^J^^  ""^cr 

^  a  perlonal 

contraflwith 
|hc  poft  maftcrs  m  carrying  the  mails,  8tc.  between  Holyhead  and  Dubliv^  are 
liable,  in  refpeA  of  the  profits  accruing  to  them  from  the  carriage  of  paffengers 
and  luggage  in  fuch  boats,  to  be  rated  for  the  fame  in  tlie  parilli  of  Holyhead^ 
itfhereyuch  owners  refide^  and  from  and  to  which  the  boats  fail,  wher^  they  are 
repaired,  and  where  the  paffage  money  is  in  part  receivable  and  is  coUeded,  though 
they  ^re  rcgiftered  in  another  place. 

'  '  '  '       '  ^efcndants^ 


4S<  CASES  iH  TRINITY  TERM 

1807.       defendants,  captains  of  packets,  were  refpediyely  rated,  eacfi 
'  for  bis  paaiet,  in  the  fame  fum.     It  further  appeared  on  the  trial 

a  ^na  ^    ^^  *^  appeal,  that  the  appellants  have  all  their  houfcs  at  Holyhead^ 
Jones        ^here  their  families  at  prefent  refide  5   in  refpcdl  of  which 
and  Otherf,    houfes  they  have  been  and  are  aflefled  to  the  poor's  rate  ;  but 
that  heretofore  fome  of  them  have  reGded  in  Dublin ;  and  that 
.  government  do  not  fix  their  place  of  refidence.     Holyhead  is  a 
plaee  of  little  or  no  trade,  having  only  a  few  fmall  (hops,  the 
owners  of  which   are  not  aflefled  to  the  poor's  rate.     Each 
packet  boat,  including  the  furniture,  cods  between  2  and  3oooU» 
and  is  provided  by  and  at  the  expence  of  the  appellants  refpec- 
tIvely,who  are  commanders  thereof,  and  are  at  liberty  to  difpofe 
of  the  fame,  provided  they  find  others  in  (heir  ftead,   to  bo 
approved  by  government,  and  fo  that  the  carriage  of  the  mails^ 
&c.  be  not  obftruAed  ;  and  the  commanders  may  hire  veflels 
to  be  ufed  as  packet  bpats  from  any  other  pon,  provided  they 
are  approved  of  by  government.    The  packet  boats  of  the 
refpe£live  appellants  are  regifiered  in  the   port  of  Beaumaris. 
[And  the  cafe  fet  out  a  certificate  of  regiftry  of  one  of  the 
packets,  by  which  it  appeared  that  one  of  the  appellants  had 
made  oath  that  he  was  the  yi//  owner \  defcr^bing  himfclf  as  of 
Holyhead  \  and  that  the  veffel  was  built  there  an.d  meafured  X04 
[  452  ]     tons  and  upwards,  together  with  the  ufual  defcription  of  her 
built,  rigging,  &c.J    When  hailed  at  fea,  and  afked  where  the 
packet  boat  belongs  to,  the  anfwcr  is  Holyhead ;  and  the  (eamcn 
navigating  thcfe  boats  refide  at  Holyhead.    The  appellants  aw 
refpeftively  commiflioned  by  his  Majefty's  Poft-mafters  General, 
who  by  an  inftrument  under  their  hands  and  tlie  common  feal 
of  the  General  Poft-offite  appointed  the  appellants  refpedlivcly 
to  be  pommanders  of  their  feveral  packet  boats  j  and  the  com- 
miflipns  run  in  thefe  words,  «  W.  Lord  4.  and  E.  S.  &c.  his 
«  Majefty*s  Poft-mafter  General,  to  Captain  IT.  jF.,  greeting:  By 
"  virtue  of  the  authority  to  us  by  the  King  in  this  behalf  given, 
«  &c.  we  do  hereby  appoint  you  the  faid  IT.  F.  to  be  com- 
*«  manderof  the  Lifiui  packet  boat  employed  by  this  office  in 
«  his  Majefty's  fervice  to  carry  mails,  &c.  to  and  from  Holyhead 
«  and  Dublin,    Ton  are  therefore  to  take  the  faid  packet  boat 
"  into  your  care  and  cha^e,  as  commander  thereof,  and  to 
"  keep  as  well  the  officers  as  the  failors  belonging  X%  t^f  fame 
««  in  good  order  and  difcipline  j  and  they  are  hereby  required  to 
«  t^bcy  you  as  their  commander  j  and  you  to  obferve  and  obey 
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**  fuch  orders  and  inftruftions  as  you  (hall  from  time  to  time        1807, 

•'  receive  from  us  or  our  agent  for  the  time  being.  Given,"  &c.        

{a)*    The  packet  boats  are  employed  in  the  fervice  of  govern-    ^"^   -a^ 

mcnt  to  carry  the  mails,  &c,  between  Holyhead  and  Dailmy  for       Jonif 

which  the  commanders  receive  annual   falaries.     Each  com-   and  Othen^ 

mander  for  better  fecurity  is  obliged  to  have  his  packet  boat 

doubly  rigged  and  doubly   manned }   and  the  annual  expehce 

skttending  the  navigating,  repairs,  furniture,  and  other  outgoings 

bf  the  boats  exceed  the   annual  falary  or  allowance  made  by     r  4r^  1 

government  for  that  purpofe«     But  by  permiiEon  of  the  Poft- 

tnafter  General  the  appellants  carry  on  board  their  packet  boats 

paflengers  with  their  luggage,  horfes,  and  carriages,  and  thereby 

make  annual  profits,  which  are  of  a  flu£):uating  nature,  as  they 

depend  upon  the  numbers  of  paflengers,  horfes,  and  carriages, 

which  pafs  and  repafs :  but  the  average  is  not  lefs  than  250/., 

the  fum  at  which  they  are  rated;    The  paflage  money  is  paid 

where  the  paflengers  are  landed  or  leave  the  packet  boat ;  and 

as  much  of  the  paflage  money  is  receired  in  Dublin  as  at  Holyhead* 

The   conimanders  are  not  allowed   to  be  abfent  from   theitf* 

refpediii^e  packet  boats  without  leave  of  the  Poft-mafter  Genie-* 

ral  or  his  agents  \  and  though  they  have  fuch  leave,  the  com* 

inanders  are,  by  a  regulation  of  government,  ordered  to  be 

mulled  40/.  for  every  time  a  packet  boat  fails  without  its  com^ 

mander  on  board  \   20/.  of  which  is  applied  towards  a  ^und  for 

the  relief  of  the  commanders'  widows  \  los.  towards  a  fund  for 

the  widows  of  the  mates  \  and  10/.  to  the  mate  who  fails  with 

the  charge  of  the  packet  boat  for  his  estra  refponfibility.     One 

packet  boat  fails  every  day  of  the  week  with  the  mail,  &c. 

(except  Tuefday)  from  Holyhead^  on  which  day  no  London  mail 

arrives  there ;  and  on  every  day  of  the  week  (except  Sundays) 

from  Dublin^  on  which  day  no  mail  leaves  Dublin :  but  they 

frequently  fail  on  Tuefdays  from  Holyhead  and  on  Sundays  from 

Dublin  with  exprefles  and  under  the  orders    of    government, 

and  likewife  with  the  mails  when  they  have  been  detained  by 

ilorms  the  preceding  day.    The  commanders  are  bound  to  put 

to  fea  with  the  mail  or  exprefs,  however  bad  the  weather  may 

be,  and  have  often  been  obliged  to  return  to  port.    They  are 

{a)  Inanfwer  to  an  inquiry  made  by  the  Court,  it  did  not  appear 
that  the  boats  were  engaged  under  Any  other  written  contradl  than 
what  appeared  in  the  cafe. 

fumiihe4 
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1  Joy,        furnifiied  by  government  with  arms  and  ammunition;  *and  go^ 

— ^        vernmcnt  alfo  fends  to  each  commander  its  private  fignals  of 

n;c    ^^,p^  ^j^Q  communicates  them  to  his  mate  alone  under  an  in- 

JoHEs        junSionof  fecrecy.     The  crews  are  protcficd  from  being  im* 

Sind  Others,    prefled  by  the  Poft-mafter  General,  under  the  dire6lion  of  go- 

*  C  454  3     vernment,  except  in  cafe  of  mifconduft  reported  to  government. 

According  to  the  regulations  of  government  the  commanders  are 
prevented  from  having  aiiy  apprentice,  arid  are  obliged  to  have 
at  all  times  at  leaft  ten  other  able  feamcn  on  board.  The  com- 
mander has  the  whole  charge  bf  the  repaits  of  the  packet  boat, 
without  any  allowance  from  govertiment.  They  frequently  fail 
without  a  paflenger  on  board  ;  and  are  prohibited  from  carrying 
on  any  trade  in  the  packet  boati,  as  well  by  orders  of  govern- 
ment, as  by  the Teftrifkion of  the  a£l  1 3  8c  1 4  Can  2. r.  ii.f.it. 
But  they  make  no  cuftom-houfc  entries,  pay  no  cuftom^houfe 
fees,  harbour  dues,  port  charges,  or  for  lights,  as  trading  veffels 
do  ;  but  50/.  a  year  is  paid  to  the  owner  of  the  Skurry  lights  by 
the  Poft-mafter  General,  by  virtue  of  the  ftat.  3  Geo.  3.  c.  36. 
The  appellants  are  refponfible  for  their  condu£l  as  commanders 
of  their  packet  boats  to  the  Poftmafters-General,  wlio  have  a 
power  of  fufpending  them  if  their  condilft  be  difapproved  of  5 
which  power  has  been  exercifed.  The  packet  boats  had  formerly 
painted  on  their  fterns  the  wo»ds  /:is  Majejif  s  pachi^  adding  the 
name  of  it ,  but  the  ptefent  boats  have  no  fiich  words.  Before 
a  new  packet  boat  is  laid  down  a  plan  muft  be  fcnt  up  to  govern- 
ment, to  be  laid  before  an  infpedlor  j  upon  whofe  report  it  ii 
built ;  and  while  building  he  exaniines  it,  arid  afterwards  certi- 
fies that  it  is  fit  for  his  Majefty's  fervice.  The  cafe  alfo  ftated 
one  or  two  particular  inftances  of  a  packet  boat  having  beeri 
ordered  off  its  ftation  to  another  port  for  a  fpecial  purpofe. 
C  455  D  When  there  is  an  order  from  government  to  carty  over  any 
particular  perfon,  the  agent  to  the  poft-mafter,  under  fuch  order, 
prevents  any  other  ptrfon  from  failing  in  the  (iacket-boat, 
without  the  confent  of  the  perfon  for  whofe  ufe  it  is  fo  employed. 
Even  in  thofe  cafes  however  a  preference  is  given  to  the  mail^ 
fliould  fuch  engaged  packet-boat  be  the  only  one  in  port  (a)  i 
The  feffions  on  hearing  the  appeals  confirmed  the  rate  ;  fubje£l 
to  the  opinion  of  this  Court,  whether  the  appellants  ought  to  be 
aflefled.  If  it  were  eonfidered  that  they  ptight  hot  5  then  the 
rate  was  ordered  to  be  amended  by  ftriking  out  their  namesl 

(fl)  There  was  much  irrelevant  matter  ftated  in  the  cafe,  which  hal 

t>etn  omittedi 

tiolteji 
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ifoIrofJ'W2S  to  have  argufd  in  fupport  of  the  rate  ;  but  after        1807* 

referring  to  the  King  v.  fThife  {a),  where  it  was  decided  that        

ftips  were  rateable  in  the  port  to  which  they  belonged  5  the    ^"*   -a^ 
Courts  confidering  that  cafe  as  concluding  the  queftion,  called  on        Jonks 
the  other  fide  to  controvert  its  authorityi  or  to  diftinguifli  the    and  Others* 
prefent  cafe  from  it. 

Fart  and  Abbott^  contrJ,  firft  faid  that  the  cafe  of  the 
King  V.  WhiUi  fo  far  as  refpeftcd  the  general  quedion  of  the 
rateability  of  fhipping,  had  been  (haken  in  Rex  v.  Liverpocl 
{b\  and  Rex  v.  Collifon  {c) ;  though  the  point  was  not  exprefsly       [456  ] 

decided, 

(tf)  ^Tctm  Rep.  771. 

{b)  Mil  38  Ge9.  3.  B.  R.  vid.  next  ndfe. 

(f)  E,  43  C3.  B.  R.  A  note  of  this  cafe  was  referred  to  in  the 
laft  edition  of  Burn^s  Juftice^  tit.  Po9r  Rate. 

Rex  V.  The  Inhabitants  of  the  Parl/h  of  Liverpool .  HiL  38  Geo.  3. 
B.R»  Ms. — Wm.  Harper  appealed  to  the  feilions  againll  a  rate  vrhere- 
in  certain  (hips  of  his  were  rated.  It  was  admitted  bf  both  parties^ 
upon  the  hearing  of  the  appeal,  that  the  appellant  dwells  at  Evertcnf 
a  townfliip  adjoining  the  parifh  of  Liverpool^  and  fituated  in  the  pa- 
Hfli  of  Walton  upon  the  Hilly  in  the  county  of  Laneajier.  That  he 
holds  noW|  and  when  rated  held^  a  ntfarehoufe  and  counting ^houfe  in 
the  town  and  parifh  of  Liverpool^  for  both  of  which  he  is  affefied  by 
the  rate,  and  has  paid  for  the  fame  :  but  that  there  is  not  any  bed 
either  in  the  warehoufe  or  counting-houfe  ;  nor  does,  nor  at  the  time 
of  rating  did,  any  perfon  fleep  in  either  of  them.  That  the  (hips  for 
which  the  appellant  is  rated  are  regiftered  at  the  port  of  Liverpool^ 
and  are  in  the  fame  regifter  tnentioned  to  belong  to  that  port,  and  to 
be  the  property  of  Wm.  Harper  of  Evertont  &c.  That  the  faid  town* 
fhip  of  Ever  ton  is  an  inland  town  (hip,  not  accefllble  to  Ihips.  On 
hearing  the  appeal,  it  was  contended  by  the  appellant's  counfel,  that 
he  was  not  at  the  time  of  nlaking  the  rate  an  Inhabitant  oftheparijb 
of  Liverpool^  and  therefore  that  the  rate  ought  to  be  quaflied  as  to 
the  fhips.  And  it  was  contended  by  the  rcfpondents  that  the  appel- 
lant was,  under  the  circumllanceSr  an  inhabitant  of  the  parifh  at  thd 
time.  The  feflions  thereupon  quafhed  the  rate  as  to  the  (hips,  fub. 
)cA  to  the  opinion  of  5.  /?.,  whether  the  appellant  und?r  the  circunl. 
fiances  above  ftated  were  liable  to  be  rated  for  the  (hips. 

When  this  cafe  was  called  on  for  argument  the  Court  faid  that  the 
queftion  intended  to  be  raifed  did  not  arife  upon  this  ftatement  of  th^ 
fafis;  becaufe  the  feflions  had  fonnd  that  the  appellant  was  no  inha- 
bitant within  the  panfh  of  Liverpool^  but  refided  in  a  neighbouring 
parifh :  and  they  had  not  found  that  the  (hips  rated  were  locally 

within 
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xSdy.  decided,  iLaiore/ke  J.  obfenred  that  both  thofc  cafes  were  dc- 

—  feSively  dated;  and  did  not  raifc  the  general  queftion.    Thd 

The  Kir  a  {^^^^^^  ^9  jg/^,  ^  3,  *  impofes  the  rate  upon  inhabitanfi  and  •ecu- 

agatnft  t^                           r                          z 

JoHEf  /'^-^t 


ind  Othent 
*[457] 


within  thtpari/hi  but  only  within  the /or/  of  Liverpool^  which  might 
not  be,  and  indeed  they  underwood  was  not,  co-cxtenfive  with  the 
pariih :  and  it  was  only  on  one  or  other  of  thofe  grounds  that  the 
rate  could  be  fupportcd.  The  counfel  faid  that  the  feffions  did  not 
mean  to  find  that  the  appellant  was  not  an  inhabitant,  in  a  legal  fenfe, 
i  of  the  parifli  of  Liverfooh  but  to  fubmit  that  queftion  to  the  Court, 

♦  under  the  circumftances.     And  as  to  the  (hips  having  been  within 

the  limits  of  the  pari(h,  there  was  uq  doubt  of  the  fed.  And  there- 
fore they  deiired  that  the  cafe  inight  cither  be  amended  by  confent 
in  thai  relpeA,  or  fent  back  to  the  felfions  to  be  re-ftated  more  ac« 
curately.  But  tbe  Court  Odd  that  they  (hould  difpofe  at  once  of  this 
cafe,  by  dire^ing  the  rate  to  be  quaihed,  as  to  the  fliips  ;  and  the 
parties  might  bring  on  the  queftion  again  upon  a  new  rate  if  they 
thought  proper.  Loid  Kenyon  C.  J.  however,  threw  oiit  an  opinion 
inclining  againft  the  i-ateability  under  thefe  circumftances.  He  faid 
that  a  perfon  inight  be  deemed  an  inhabitant  for  fome  purpofes  and 
up  to  a  certain  extent,  and  yet  not  for  all  ptirpofes  ;  as  in  the  cafe  of 
repairing  bridges,  where  according  to  Lord  Coie^  occupancy  was  in- 
habitancy. But  he  faw  no  reafon,  if  this  party  were  rateable  in  re- 
fpe£i  of  his  inhalbitancy,  why  a  Dane  who  came  with  his  ihip  into  the 
port  acd  parifli  ihould  not  alfo  be  rateable  ;  or  why  this  fame  pro- 
perty Iheuld  not  be  rated  at  every  place  on  the  coaft  whereat  the  vef- 
fel  touched  in  her  voyage.  He  obferved  that  the  ftat.  43  ERx,  did 
not  diredl  perfoual  property  to  be  rated  eo  nomine^  but  the  perfonf 
themfelves,  inhabitants^  according  to  their  ability ;  which  can  only  be 
known,  in  refpe^  of  perfonal  property,  which  is  of  a  flu&uatiog 
nature,  by  ftating  the  account  of  debtor  and  creditor,  and  taking  the 
furplus  only  as  the  criterion  of  that  abihty. 

Rex  ▼.  Colli/on  and  Taylor,  E.  43  Geo.  %,  B,  R.  MS.  Upon  a 
cafe  referved  at  the  feffions,  as  to  the  rateability  of  the  defendants 
for  their  (hips  at  HulU  it  lip^eared  they  did  not  refide  at  Hutl^  though 
Coili/on  had  a  counting-hoiife  there.  6ut  the  defendants  were  ftated 
to  be  the  owners  of  the  fliips,  *and  that  the  fliips  were  locally  withiK 
the  parifli  at  the  time  of  the  rate,  and  were  regiftered  at  the  cuftom- 
houfe  there.  On  which  it  was  contended  that  the  parifli  of  Jluli  was 
their  home,  and  that  it  muft  be  fo  coniidered  for  the  purpofe  of  tbe 
regifter  a£U«  That  if  this  fpecies  of  property  were  rateabkr  as  it  was 
determined  to  be  iu  the  cafe  of  the  King  t.  fFiitc^  it  mattered  not 

trhether 
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piers  /  and  the  Court  pnly  decided  thdrc  that  a  pcrfon  not  itiha*  1807. 

biting  within  a  parifh  was  not  rateable  there,  merely  bccaufe  ^ 

he  had  a  •  fliip  regiftered  at  the  port  and  lying  there  at  the  time].  a^a'nfi 

In  Rex  V.  Collifon^  Le  Blanc  J.  confidered  that  the  proprietors  Joses 

of  a  mail  coach  could  not  be  rated  in  any  parifli  where  it  hap-  and  Others* 

pened  to  put  up  in  the  courfc  of  the  journey.     [Lawrence].  I  45«>  J 
That  was  (lill  faid  with  reference  to  the  queftion  of  inhabitant 

cy.]     They  then  argued  generallyi  that  this  fpecles  of  property  , 
was  not  rateable.     Perfonal  property   is  only  rateable   when 


whether  the  owners  were  or  were  not  perfonally  refident  in  the  parifli: 
for  there  mnft  be  perfons  on  board  the  (hips  to  take  care  of  them  ; 
and  the  pofTelllon  of  beneficial  property  in  a  parifli  by  means  of  a  fer* 
vant  or  agent  was  the  fame  as  a  polTeffion  by  the  owner  himfelf.  And  no 
inconvenience,  it  was  obferved,  could  enfue  from  his  abfencet  becaufe 
the  parifli  had  a  remedy  for  the  amount  of  the  rate  by  means  of  a  dif* 
trefs  on  the  property  xtfelf.  The  Courts  however,  had  great  doubts 
upon  the  ftatement  of  the  cafe,  as  well  on  the  queftion  of  inhabitanoy, 
which  they  feemed  to  confider  as  negatived  by  the  ftatement ;  as  alfo 
upon  the  defefi  of  the  cafe  in  (hewing  that  the  owners  derived  any 

benefit  from  the  fliips  within  the  parifli  of  HulL  They  feemed  to  be 
clearly  of  opinion  that  the  mere  fa^  of  the  fliips  being  regiftered  at 
Hull  could  not  make  them  rateable  there :  vefTt'ls  were  fometimes 
rated  in  places  not  their  proper  home.  The  regiftry  was  merely  for 
the  purpofe  of  recording  the  transfer  of  property :  and  it  was  not  con- 
fidered of  any  weight  in  the  cafe  of  the  King  v.  Liverpool  :  and  there 
too  the  party  rated  had  a  counting-houfe  in  the  place.  They,  oh- 
feryed  alfo  that  the  cafe  did  not  ftate  that  the  fliips  in  queftion  termi* 
nated  their  voyage  at  Hull^  or  that  the  owners  received  any  profit 
there ;  without  fliewing  which,  they  might  on  the  fame  ground  be 
rated  at  every  place  where  they  touched  in  the  courfe  of  their  voy* 
age.  And  Le  Blanc  J.  alked,  whether  the  proprietors  of  ftage  coaches 
were  liable  to  be  rated  in  every  parifli  where  they  ftopped  and  changed 
korfes  in  the  courfe  of  their  journey.  The  cafe  was  finally  remitted 
to  the  fcffions  to  be  re-ftated. 

The  fame  queftion  came  on  again  before  the  Court  in  another  cafe 
from  Hull^  of  the  King  v.  Howard^  M.  44  Geo.  3.  B*  R.  But  on 
iu  being  called  on  for  argument,  Lord  Ellenhorough  C.  J.  faid  that  i^' 
was  not  ftated  that  the  flitp  was  locally  withia  the  parifli  at  the  tim^ 
of  the  rate,  or  that  it  prodnced  any  profit.  That  a  fliip  might  have 
me6  with  lofies  at  fea  to  a  greater  amount  than  her  value  ;  and  was 
(he  neverthelefs  to  be  rated  as  foon  as  flie  came  into  port  l  The  rate 
^as  thereupon  quaffied. 

Vol.  VIII.  B  b  permanently 
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1807.        permanently  local  and  vifiMe,  and  producing  profit,  within  die 

parifli  where  the  owner  refldes.     If  it  have  no  proper  localityi 

The  ^'J^®     but  is  continually  (hifting  from  one  place  to  another  j  if  it  be 
Jones        fluctuating  and  uncertain  in  its  produce,  like  cafes  of  cafual  ad-> 
and  Others,    venture  *,  ftill  more  if,  while  fituated  within  the  parifli,  it  ii 
wholly  unproductive,  and  whatever  profit  may  be  made  of  it  is 
earned  elfe where ;  it' does  not  come  within   any  of  the  princi- 
ples on  which  property  has  been  held  to  be  rateable  within  a 
parifii«     Now  here  fo  long  as  the  packets  are  ftationary  within 
r  ^PQ  1       the  parifli  of  Holyhead^  nothing  is  earned  to  the  appellants }  the 
pafiage  money,  though  paid  at  one  or  other  of  the  two  ports, 
is  earned  between  the  limits  and  out  of  the  parifli,  and  depends, 
befides,  upon  various  contingfencies.    They  then  argued  that 
the  appellants  allied  under  the  command,  and  as  the  immediate 
agents  of  the  king)  in  whpfe  employ  the  packets  muft'  be  taken 
to  be ;  and  that  the  permiflion  to  receive  paflage  money  was 
merely  a  mode  of  enhancing  their  falaries,  which,  without  it, 
would  not  remunerate  their  labour,  nor  be  adequate  to  the  ex- 
pences  incident  to  their  Ctuation,  and  the  providing  and  repair, 
ing  the  veflels :  and  that  falaries  (^ ),  and  perfonal  labour  (h) 
had  been  holden  not  to  be   rateable.     That  if  thtf  appellants 
received  fo  much  lefs,  in  confequencc  of  being  rated,  than  what 
was  deemed  a  fair  compenfation  to  them,  including  the   perqui* 
fite  of  pafiage  money,  their  falaries  muft  be  increafed,  and  the 
crown  ultimately  bear  the  burthen ;  though  it  is  clear  that  pro- 
perty in  the  hands  of  the  crown,  or  held  for  its  benefit,  cannot 
be  rated  {c). 

Upon  this  part  of  the  cafe  however  the  Court  very  early  in 
the  argument  exprefled  a  clear  opinion  that,  as  the  cafe  was 
ftated,  they  could  not  take  thefe  packets  to  be  the  property  pro 
tempore  of  the  crown.  They  were  provided  and  kept  in  repair 
by  the  appellants,  who  muft  be  taken  to  be  the  owners,  and 
who  engaged  them  in  the  fervice  of  tlie  poft  office  upon  cer- 
tain terms.  In  like  manner  as  tranfports  are  contra£ted  for  by 
the  navy  board  on  freight  to  carry  troops^  or  for  other  pur- 

(a)  John  Lander' 6  cafe  io  Rex  v.  fyihe  aad  Others,  4  Term  Rff* 
774.  and  Captain  Langiorne'$  csSCf  ibid.  5cc. 

(*)  Rix  V.  Hojgf  I  Term  Rep.  73  X.  and  Rex  v,  Stdrii/anf$  7  Ttrvi 
^  tup.  6o. 

(c)  Lord  Amherfi  v.  Lord  Somen ^  a  Term  Rjep.  372. 
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pofes;  but  it  never  was   confidcred  that  the  property  in  them        1 807. 
was  transferred  to  the  crown,  though  the  maflers  were  fubjcfted  ^^ 

*  to  a  certain  degree  of  difcipline  and  control  while  engaged  in        ^^ainji 
the  fervice.     And  fome  of  the  judges  even   intimated  a  doubt        Jones 
whether  the  /alary  of   the  commanders,  as  it  was  called  in  the    a^d  Ot^eru 
cafe,  were  any  other  tlian  part  of  the   hire  and  earning  of  the        L  4     J 
packet  boats :  but  there  was  no  decifion  on  this   part  of  the 
cafe*    And 

Holroyd  obferved,  that  not  long  fincc  one  of  the  Hamvich 
packets,  which  are  employed  in  the  fame  manner  as  thefc,  was 
taken  in  execution  for  the  debt  of  tlie  owner :  and  though  the 
queilion  was  under  confideration,  no  doubt  was  entertained 
but  that  the  veffel  was  properly  feized  by  the  (hcrifF. 

Lord   Ellenborough  C.  J.  I  cannot  diftinguiih  this  from 
the  cafe  of  the  King  y.  White;  and  unlefs  the  Court  felt  them- 
felves  prefled  to  furrcnder    the  authority  of  that   cafe,  thefe 
packet  boats  muft  be  held  to  be  rateaWe.     It  is  objefted  that 
they  arc  not  permanently  local  property  in  the  pariih  of  Holy* 
heaii  and  that  no  profit  is  made  of  them  there.     But  the  incho* 
ate  a£l  which  is  to  earn  the  profit  begins  there ;  and  therefore 
there  is  a  part-performance  within  the  parifh  of  that  which  is  to 
make  the  profit  by  the  ufe  of  the  property  in  quedion.     The 
boats  are  laid  up  there ;  they   arc  repaired  there  j  the  owner 
dwells  there ;  they  yield  profit  tliere  \  for  the  pafFage  money  of 
the  voyage  from  Dublin  is  a£iually  earned  there ;  and  that  of 
the  voyage  from  Holyhead  to  Dublin  is   at  lead  begun  to  be 
earned  in   the  parifh  of  Holyhead.    But  whatever  the  queilion 
might  be  as  between  Dublin  and  Holyhead^  in  this  refpeQ,  it 
could  only  go  to  the  quantum,  with  which  we  have  no  concern 
in  this  cafe  :  it  is  enough  that  this  is,  what   it  is   contended  it 
ought  to  be,  local  vifible  property  in  the  parifii;  that  it  yields       [  461  ] 
fome  profit  there  caimot  be  doubted  ;  and  the  owner  refides  in 
the  fame  parifli.     This  brings  it  completely  within  the  Pook 
cafe :  and  if  the  extent  of  the  voyage,  and  the  length  of  time 
during  which  the  veflel  is  abfent  from  its  own  port  could  at  all 
vary  the  confideration,  ^hefe  circumdances  are  more  in  favour 
of  the  rate  in  the  prefent  cafe.     But  independently  of  the  au* 
thority  of  that  decifion,  I  think  it   refts  upon  found  reafon  | 
for  the  pofieflion  of  fuch  a  veflTel  within  the  parifli  by  an  inha^ 
Htant  actually  refiding  there,  and  making  profit  of  it,  confl!itute4 
fo  much  of  his  local  atUi$y  to  contiibtite  to  the  maintenance  off 
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1807.        the  poor  of  the  pari(h  under  the  dcfcription  in  theftatutcof 

' Elizabeth. 

•  A  Grose  J.  The  queftion  is  whether  thefe  appelhntSi  who  are 

Junes  inhabitants  at  Holyhend^  tccc^  rateable  on  account  of  property  in 
and  Others,  that  parifli.  Firft,  it  is  faid  that  the  packet  boats.  In  refpeft  of 
which  they  are  rated,  arc  not  property  within  that  pariih  \  but 
the  fa£ls  of  the  cafe  are  an  anfwer  to  that  obje£lion.  Holyhfjj 
is  the  home  of  the  packets  :  from  thence  they  take  their  depar- 
ture, and  thither  they  return ;  there  they  are  repaired  ;  and 
there  their  owners  refide  \  and  the  property  fo  circumftanced 
IS  dated  to  produce  great  profit  to  the  owners.  Tliey  are 
therefore  liable  a)  inhabitants  within  the  parifli  to  be  rated  for 
it,  within  the  fair  meaning  of  the  ftatute  of  Elizabeth  :  and  the 
cafe  of  the  King  v.  White  is  dire£tly  in  point  as  to  the  rateability 
of  inhabitants  for  this  fpecies  of  property.  But  then  it  is  faid, 
that  this  is  the  property  of  the  king,  and  therefore  not  rateable  \ 

X,  4^9  3  ^"^  ^^^  t^c  perquifite  of  paflage  money  is  in  lieu  of  an  addi^* 
tional  falary.  But  there  is  no  prete&cc  for  faying  that  thefe 
packets  are  the  property  of  the  crown ;  the  owners  make  a 
perfonal  contract  with  the  poft-office,  on  certain  terms,  to  carry 
the  mails,  &c.  and  in  confequcnce  of  the  regulations  under 
which  they  oblige  themfelves  to  navigate  their  veflels,  it  is  note- 
rious  in  jevery  port  where  they  are  eftabliflied,  that  they  have 
much  greater  cuftom  in  carrying  paflengers,  &c.  than  any 
other  veiTels :  and  here  the  advantage  is  dated  to  be  250/.  a 
year;  much  above  what  they  receive  direftly  from  government, 
under  the  name  of  falary.  There  is  therefore  no  reafon  why 
the  owners,  who  refide  in  the  parifli,  fliould  not  be  rated  for 
this  fpecies  of  property  witliin  the  parifli,  from  which  they 
derive  fo  much  profit. 

Lawrence  J.  The  cafe  of  the  King  v.  White  rules  the 
ptefent  cafe  ;  and  unlefs  we  are  prepared  to  overturn  that,  we 
cannot  do  otherwife  than  confirm  the  rate  before  us.  The 
cafes,  which  have  been  mentioned,  of  the  King  v.  Liverpool^  and 
the  King  v.  Colli/onf  were  not  intended  to  fliake  that  of  the 
King  V.  White ;  for  in  the  two  former  the  attempt  made  was^ 
not  to  rate  fhips  being  in  the  parifli  where  the  owners  reGded, 
but  in  a  different  ()arifli,  merely  -becaufe  the  fhips  were  regif* 
tered  there.  And  all  that  the  Court  there  meant  to  fay  was 
that  a  fliip  being  regiftered  in  a  parifh  did  not  make  the  owner 
iU  inhabitant  of  that  pariih/  within  the  meaning  of  the  flatote 
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f>{  Elizabeth,     But  it   is  infifled  that  the  packet  boats  belong  to         1807. 
Government,  and  not  ro  the  appellants  who  have  been  rated  for         ■ 
them:  the  true  nature  of  the  contraft,  however,  as  it  appears,    The  Kirfo 
is  that  the  Poft-maflers  contraft  with*  thefc  perfons   for  the         \^^*'u* 
hire  of  their  vefTels  to  carry  over  the  mails  to  Dublin  \  but  that    and  Oihers, 
does  not  make  them  ceafc  to  be  their  property  ^  and  they  con- 
tinue to  make  all  the  advantage  of  it  for  their  own  benefit       [  4^3  ] 
which  the  nature  of  their  employment  admits  of.     And  though 
the   government  may   exercife  authority  over  them  in  certain 
particulars^  yet   that,  is  no  longer,  nor  otherwife,  than  as  the 
owners  chufe  to  retain  their  employment.     They  are  paid  in 
the  double  charaftcr  of  owners  and  mafters.     And  they  are 
fubjcfted  to  the  control  of  the  poft  office  for  the  exigency  of 
the  fervic^,  in  like  manner  as  are  the  mafters  of  tranfports» 
which  arc  always  fubjeft  to  the  control  of  the  tranfport  board  : 
but  that  was  never  conceived  to  diveft  the  property  of  the 
owners  in  thofe  veficU  and  transfer  it  to  the  crown.     Tl\e  bye- 
boats  between  Calais  and  Dover  are  engaged  in  the  fame  mai)- 
ner.     If  the  matter  of  a  fhip,  not  under  charter-party,  engage 
to  carry  out  troops  for  government  to  the  IVeJl  Indies^  the  pro-' 
perty  ftill  continues  in  the  owners :  and  it  cannot  make  any 
difference  whether  a  veffel  be  hired  to  carry  out  paiTcngers,  o,r 
goods  ;  or  wliether  the  fervice  be  performed  under  a  hiring  by 
ri.e  crown,  or  by  a  private  individual :  the  property  ftill  re- 
mains in  the  owners  ;  the  feamen  and  others  employed  on  board 
are  their  feamen  and  fervants,  and  not  the  feamen  or  fervants 
of  the  crown.     In  refpeft  to  thefe  packets,  if  certain  things 
which  the  owners  engage  for  be  not  done,  government  may 
ceafe  to  employ  them  any  longer ;  but  they  cannot  diveft  them 
of  their  control  ov^  the  vefTels  and  appoint  others  to  command 
them.     Then  it  is  argued  that  this  is  not  local  vifible  property, 
producing  profit,  within  the  pariQi :  the  cafe   however  fiates' 
that  the  boats  are  built  and  repaired  at  Holyhead  \  that  the  maf« 
ters  live  there,  and  there  hire  the  crew.     There  is  no  other 
place  befides  Holyhead  znd  Dublin,  to  whichrk  can  be  pretended 
that  thefe  boats  belong^:  but  though,  there  were  the  fame  poor      r^    t 
laws  in  Dublin  as  here,  I  do  not  fee  how  the  boats,  under  thefe 
circumftances,  could  be  rated  there :  though  even  that  would 
only  aiFeft  the  quantum  of  the  rate.     It  is  faid  however,  that  ta 
make  property  rateable  in  any  parifli,  it  muft  he  permanent  in 
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1807.        that  pariih)  and  produce  profit  there;  and  that  this  property  is 
—        only  made  produAive  by  going  out  of  the  parilh.     The  fame 

Xhe  Kino     argument,  however,  applied  with  equal  force  in  the  cafe  of  Thfi 
ioN^        iir/;i^  ▼.  Whitey  wtiere  k  was  over-ruled.     But   why 'may  not 

and  Others,  this  property  be  faid  to  be  produflive  in  the  pari(fa  ?  The  con- 
tra£l  for  the  paiTage  money  from  Holyhead  to  Dublin  is  made  at 
Holyhead^  and  there  is  an  inchoate  inception  of  the  voyage 
there :  and  that  from  Dublin  is  aflually  paid  at  Holybeady  where 
the  contrail  is  completed.  At  any  rate,  however,  this  objec- 
tion, if  it  could  have  place  at  all  under  thefe  circumftances, 
would  only  go  to  the  quantum ;  though  at  prefent  I  think  the 
boats  would  not  be  rateable  at  all  in  Dublin. 

Le  Blanc  J.  I  am  of  opinion  that  thefe  boats  are  local 
vifible  property  in  the  parifh  where  they  are  rated.  The  rate  is 
made  on  the  perfons  inhabiting  within  the  parifh  in  refpecl  of 
the  packet  boats  there  belonging  to  them  :  and  the  only  quef- 
tion  is,  whether  this  be  that  fort  of  property  for  which  the  par- 
ties are  liable  to  be  rated  ?  The  cafe  of  The  King  v.  White 
determined  that  the  owner  was  liable  to  be  rated  for  a  (hip  in 
the  pari(h  to  which  it  belonged,  and  where  he  himfelf  lived. 
In  this  cafe  I  muft  confider  that  the  packet  boats  are  the  pro* 
perty  of  the  appellants,  becaufe  they  build  and  repair  them :  it 
is  part  of  their  refpedive  capitals  invefted  in  (hipprng.  The 
C  4^^  3  regiftry  z€t%  have  no  bearing  upon  this  cafe.  The  only  argu- 
ittent  which  hat  ever  been  dnwn  from  them  is,  that  they  requiie 
that  a  (hip  fhould  be  regiflered  at  the  port  at  or  near  which 
the  owner  lives  {a)  ;  and  therefore  that  the  regiftry  in  any 
port  was  to  be  taken  as  an  indication  of  the  owner^s  refidence 
there.  But  here  it  eiprefsly  appears  that  thefe  boats  are  the 
property  of  the  appellants,  who  refide  in  the  fame  parifh  from 
whence  the  boats  fail  and  to  which  they  return.  The  contraA 
which  the  appellants  have  entered  into  with  government  fo^ 
carrying  the  mail  cannot  difier  this  from  the  cafe  of  any  ordi- 
nary contrail  for  the  carriage  of  the  goods  or  perfons  of  any 
individuals.     Govevmnent  indeed  may  deem  it  proper  to  flipu- 

{d)  The  provifion  of  the  5th  fe^.  of  the  ftat.  26  Geo*  3.  <.  60.  isi 
that  the  port  to  which  a  fhip  (hall  be  deemed  to  belong  (and  where 
by  fe^fc.  4>  fhe  is  to  be  regiflered)  wthin  the  intent  and  meaning  of  tba^ 
tftfi  fhall  be  the  port  from  and  to  which  fuch  fhip  fhall  ufiially  trade, 
ftc.f  and  at  or  near  whieb  the  hufbandi  or  acting  and  managing  owner 
Of  Oivnerii  ufually  refide. 

late 
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late  for  a  certain  number  of  fcamen,  &c.  for  fecuring  a  fafe        1807. 
and  convenient  navigation  of  the  boats ;  and  the  burthen  of       -^^^ 
providing  this  fupcrior  accommodation  may  make  the   property     *  ^*     !?^ 
lefs  produdive  than  a  fmaller  eftabUQiment  would  do :  but  that       j^K'rs 
does  not  vary  the  queftion  of  ownerfliip  ;  it  only  goes  to  the   and  Others, 
quantum  of  profit,  with  which   wc  have  no  concern.     This 
cannot  therefore  be  conGdered  as  a  rate  on  government,   but 
upon  the  capital  of  thefe  appellants,  employed  in  this  manner  in 
the  parifh,  and  yielding  them  profit.  \ 

Rate  confirmed  (•)• 


(ai)  Vid.  Rex  v.  The  Company  of  Proprietors  of  the  Stafford/hire 
and  Worcefterfhtre  Canal  Navigation^  8  Term  Rep.  340.  and  Rex  v. 
Leeds  and  Liverpool  Canal  Company ^  5  Eaji^  325.  and  the  cafes  there 
cited,  as  to  the  place  of  rating  where  the  profits  become  due  or  are 
paid. 


Stnge,  Executor,  &c.  again/i  Jervoise.  Jui^L^. 

A  T  the  trial  of  this  caufe,  a  juror  was  withdrawn,  and  It  was  The  time  K« 

^     agreed  to  be  referred  under  an  order  of  nifi   prius,  which  J*^*^^  ^^  '^« 

was  afterwards  made  a  rule  of  Court;  and  an  award  was  after*  /^  «^  f^  j  ^^ 

wards  made  on   the  47 th  of  March  laft.     And  now    W^gley  fi.iox  iti^ 

moved  to  fct  aCde  the  award  upon  the  ground  of  mifcondu£t  ^'"5  *^^'* 

in  the  arbitrator.     But  an  objection  was  darted  in  limine  by  the  u^j^r* Vub- 

Court  to  their  entertaining  the  motion  on  account  of  its  being  inilGons  by 

out  of  time  ;  one  whole  term  having  elapfed  fincc  the  award  virtue  of  that 

made.     And  though  it  was  obferved  that  this  was  not  a  refer-  ^^[^^^^  ^^* 

,**__,  .       ,  r   t      «  ^^^  attach  on 

ence  under  a  rule  of  Court   by  virtue  of  the  itatute  9  and  10  awards  made 

W.  3*  r*  15*  which  requires  the  application  for  fetting  afide  an   under  orden 

award  under  that  ftatutc  to  be  made  before  the  laft  day  of  th©  °^  ^^  P"^' 

next  term  after  foch  award  made  :  yet  the  Court  thought  at  firft 

that  the   prad^ice  had  been  to  regulate   their  own   difcretioni 

with  refpeA  to  motions  for  fetting  afide  awards  made  under 

orders  of  nifi  prius,  with  reference  to  the  limitation  of  time  pre* 

fcribed  by  the  (latute.     But  on  H^ig/ey's  referring  to  Andirfon  v« 

Coxtter  (a)|  where  the  limitation  of  the  (latute  was  holdcn  no( 

(a)  X  Stra^  301. 

Bb4  to 
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1807.        to  extend  to  an  award  made  under  a  rule  of  nifi  prius,i3y  which, 

he  faid,  the  practice  had  hitherto  been  regulated  in  (imiiar  cafes. 

^^'^a  The  Court  acquiefced,-  and  permitted  him  to  ftatc  his  affidavits 

JiRToisr.  in  fupport  of  the  motion:  but  being  ultimately  of  opinion  that 
no  fufficicnt  ground  was  laid  for  difturbing  the  award,'  no  rule 
was  made. 


E  467  3 

Jane6ih.  ScoTT  aga'tftji  ScHOLEY  and  Another. 

« 

A  mere  HpHIS  was  an  adion  on  the  cafe  again  (I  the  defendants,  as 

rquitabic  in.  fterifFof  Middlefex^  for  a  falfc  return  of  nulla  bona  to  a  writ 

term  of  vcars  ^^  ^^^^  facias  ifTucd  upon  a  judgment  of  Alichaelmas  term  1792, 
cannot  be  for  \6ooLy  at  the  fuit  of  the  plaintiff,  againft  the  goods  and 
taken  in  exe-  chattels  of  George  Coleman  \  indorfed  to  levy  1300/.  befidcs 
ciiuonbyt  e  pounjag^^  ^z,%  to  which  the  defendants  pleaded  the  general 
a  writ  of  fieri  ^^^^  •  ^^d  a  verdi£t  for  1300/.  having  been  given  for  the  plaintiff 
facias  at  the  at  the  trial  at  the  fittings  at  Wejiminjler  after  Hilary  term  1806, 
fuitofamdg-  ^.]^jch  was  moved  to  be  fct  a  fide  in  the  following  term,  the  foU 
^j.^  lowing  fads  were  agreed  to  be  put  in  the  form  of  a  cafe  for  the 

opinion  of  the  Court. 

On  the  loth  of  July  1795  ^"  indenture  of  leafc  was  granted 
by  G.  Moan  to  the  faid  George  Coleman  of  the  New  Theatre  and 
forae  adjoining  premifes  in  the  Haymariet,  in  the  county  of 
MiddUfex ;  to  hold  to  Coleman  from  Lady-day  then  laft  for  17 
years,  at  the  yearly  rent  of  400/.  On  the  13th  of  Auguft  1795 
another  leafe  was  granted  by  J.  Mucklow  to  Coleman  of  a. piece 
of  ground  and  premifes  in  James -Jlreetm  the  Haymarket^  to  hold 
from  Midfummer  then  laft  for  16  years,  at  the  yearly  rent  of  3 1/. 
I  ox.  On  the  8th  of  September  1^95,  by  a  deed  of  aflignment 
made  between  Coleman  of  the  ift  part,  G.  Wathen  and  S.  Amoli 
of  the  2A  part,  and  W.  Morland,  F.  Csnjly  and  T.  Hdloway  of 
the  ^d  part,  Coleman  (with  the  confent  of  Watl^n^  Arnold^  and 
Coi^)  aflxgned  to  Morland^  Conji^  and  Holloway  the  faid  theatre 
and  other  premifes  comprifcd  in  the  faid  two  leafes  for  all  the 
C  468  ]  time  then  to  come  therein :  and  Coleman  by  fuch  deed  alfo  affigncd 
to  them  the  wardrobe,  drefles,  ornaments,  mufic,  mufical  in* 
flruments,  compofitions,  and  pieces,  and  all  copy^right,  pro- 
perty! and  intereft  of  his  dcceafcd  father  in  all  playsj  &c.  dra- 

maticalj 
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matical,  miifical,  or  other  pieces,  the  property  of  the  faid  tliea--  1807. 
trc,  upon  truft  to  grant  certain  annuities  ;  which  were  accord-  ' 
ingljr  granted,  but  which  determined  on  the  15th  of  OHober  "^^.oinR 
1804;  and  to  make  certain  payments  which  were  accordingly  Scholey 
made  |  and  with  an  ultimate  truft  for  Coleman ^  his  executors  and  and  Another, 
affigns.  By  two  feveral  indentures  indorfed  on  the  laft-men- 
tioned  A^tA  of  aflignment  Coleman  charged  his  intereft  in  the  faid 
truft  premifes  with  certain  fums  of  money  ;  all  which  were  paid 
ofFand  difcharged  before  the  13th  of  Oclober  .1804,  except  two 
feveral  fums  of  800/.  and  273/.,  with  an  arrear  of  intereft  thereon, 
due  to  r.  Holloway.  By  another  indenture  of  aflignment,  dated 
the  13th  of  Oclober  1804,  alfo  indorfed  on  the  fame  deed,  and 
made  between  Coleman  of  the  ift  part,  }V>  Jewell  of  the  2d  part^ 
and  Morlandy  Conji^  and  Holl<nvay  of  the  3d  part ;  after  reciting 
that  the  trufts  of  the  former  aflignment  of  the  8th  September 
1795  had  been  executed  without  any4*a]e  of  the  truft  premifes, 
and  that  the  fums  fecured  by  the  before -mentioned  deeds,  except 
thofc  due  to  Hollowayj  had  been  paid  out  of  the  rents,  profits, 
and  produce  of  the  truft  premifes ;  Coleman  afligned  to  Morland^ 
Confty  and  H^loway^  the  faid  theatre,  leafehold  premifes,  and 
other  cfFefts  afligned  by  the  former  aflfignment,  difcharged  from 
the  trufts  of  that  aflignment  and  the  indentures  indorfed  thereon  ; 
but  upon  truft  to  pay  the  bills  of  certain  tradefmen  employed  by 
the  trufteeson  account  of  the  theatre,  amounting  to  140c/. :  and 
after  payment  thereof,  upon  truft  for  paying  to  Holloway  2202/t  [  469  J 
8i/.,  and  to  Jewell  ^o^^.  5/.,  and  afterwards  in  truft  for  Coleman^ 
his  executors,  &c-  Previous  to  the  4th  of  June  1805  Coleman 
contrafted  with  -D.  E.  Morris  for  the  falc  to  him  of  one  undivided 
fourth  part  of  his  term  in  the  faid  theatre  and  leafeholds,  and  of 
the  machinery,  wardrobe,  drefles,  muflcal  and  other  inftruments, 
books,  copy-right,  and  other  theatrical  ftock,  and  property  at 
fuch  theatre,' for  3500/.  j  and  alfo  contra£led  with  P.  Tahourdin 
and  J.  Winjlon  for  the  falc  to  them  of  another  undivided  fourth 
part  of  the  fame  property,  at  the  like  price  of  3500/.  On  the 
4th  June  1805,  by  indenture  of  nine  parts,  between  Jlfer/uw//, 
Confty  and  Holloway y  of  the  I  ft  part,  Jewell  of  the  2d  part,  Crf/- 
tnan  of  the  3d  part,  Catherine  his  wife  of  the  4th  part,  Morris 
'  5th  part,  P.  Tahourdin  and  Winjlon  of  the  6th  part,  J. 
Neeld  of  the  7th  part,  F,  Fladgate  of  the  8lh  part,  and  G.  Ta^ 
bourdin  and  J.  Stuart  of  the  9th  part ;  after  reciting  the  leafes  and 
^her  deeds,  ctrcumftaaces,  and  contra£l$  above  fet  forth,  to 

the 
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1 807.       the  efTefb  above  dated  ;  and  that  at  the  time  of  entering  into  the 

-~^        contrafl  with  Morris  it  had  been  ftipulated  by  him  as  the  bro- 

^^71       ther  of  Cath.  Coleman^  and  agreed  to  by  Coleman^  that  fomepro- 

ScHOLET     ▼ifion  (hould  be  made  for  the  faid  Catharine  his  wife  (Die  then 

and  Another,  living  feparate  from  her  hufband)  out  of  the  profits  and  produce  of 

the  remaining  two- fourth  parts  of  the  faid  property  to  be  retained 
by  her  hufband  }  but  that  fuch  remaining  moiety  (hould  (land  as 
an  indemnity  to  the  faid  Morris^  P.  Tahourdin^  and  Win/Ion^ 
againft  all  claims  upon  them»  or  the  (hares  purchafed  by  them» 
by  the  faid  Catherine^  or  the  tradefmen  or  other  creditors  or 
claimants  of  Coleman :  and  reciting  that  all  the  trufts  of  the 
feveral  recited  deeds  had  been  fully  performed^  except  the  pay- 
ment of  22^2L  17/.  9^.  to  Holloway^  and  4173/-  !/•  8J.  to 
t  47^  1  J^^^^h  And  the  payment  of  the  tradefmen's  bills  in  refpe£l  of  the 
theatre  and  truft  premifes ;  upon  payment  whereof  no  incum- 
brance would  remain  upon  the  faid  property,  except  the  rents 
payable  under  the  leafes,  and  the  charges  to  be  made  under  that 
prefent  indenture  :  and  reciting,  that  to  provide  a  fund  for  pay- 
ment qf  the  tradefmen's  bills,  Coleman  had  applied  to  Neeld  to 
advance  him  1233/.  14/.  5(/.,  at  intereft,  for  fix  months;  and 
had  agreed  that  fuch  fum  and  intereft  (hould  be  fecured  as  after 
mentioned  ;  and  that  Necld  had  advanced  the  money,  which  was 
to  be  paid  to  Morlandy  Confix  and  Holknuay^  to  be  applied  as 
after  mentioned  :  and  reciting  that  it  had  been  agreed  that  1272/. 
17/.  gd.f  part  of  the  money  fo  due  to  Holltnvaj^  and  the  whole 
of  the  money  fo  due  to  Jewell^  (hould  be  paid  out  of  the  pur- 
chafe  monies ;  and  that  for  the  fecurity  of  the  purchafers  judg- 
ments, which  had  been  confefTed  for  fecuring  to  Ho/Iowaj  and  to 
Jtwell  their  faid  debts,  (hould  be  afiigned  to  G.  Tahotdrdin,  upon 
truft  to  keep  fuch  judgments  on  foot  as  a  paramount  fecurity 
and  protc6iion  to  the  purchafers  refpe^ively  ;  P.  Tabourdin  and 
Winjlm  having  agreed  to  fecure  tlie  payment  to  HoUotuay  of 
1000/.,  the  remainder  of  the  fadd  debt:  it  was  witnefled,  thatia 
confideratioa  of  3500/.  by  Morris^  and  of  3500/.  by  P.  Tahour^ 
din  and  Winjon^  and  of  l233/«  I4X.  ^d.  by  Neeld^  at  Coleman^s 
direAion,  paid  to  Morlandf  Conjl^  and  HoUoway  \  amounting  to« 
gether  to  8233/.  14X.  5^/.,  out  of  which  was  to  be  paid  (and  was 
paid)  at  the  execution  of  the  deed. to  HoUoway  1272/.  17/.  gd 
in  part  of  his  debt ;  the  remaining  x  000/.  being  agreed  to  be 
fecured  (and  in  {z€t  finee  paid)  by  P.  Tahourdin  and  Winfion  \ 
snd  to  Jevfell  4173/.  i/.  idn\  and  1787/,  15/.^  refidueof  the 
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8233/.  ^4'''*  5^M  or  a  competent  part  thereof,  was  to  be  applied  1807* 
in  payment  of  *  tradefmcn's  bills  •,  and  the  furplus  (if  any)  to  J 
Neeld^  in  part  difcliarge  of  the  fum  advanced  by  him  :  Morland^  avaln/i 
ConJIy  and  Holloivay^  affignedy  and  H^I/oway  ;ind  Jewell  rtdpcC"  ScHOLir 
tively  releafed,  and  Coleman  afligned  and  confirmed,  to  Neeld  »nd  Another, 
and  FladgaUf  the  faid  theatre,  leafes,  wardrobe,  &c.  and  other  L  47^  J 
truft  preinifes,  and  dll  Co/ema/i's  dramatic  works  and  compofi- 
tions,  and  all  other  the  eftate,  goods,  chattels,  efFefts  and  pro- 
perty, whereof  Coleman^  or  any  other  in  truft  for  him,  was  pof- 
fefled  or  entitled  to  in  the  faid  theatre  or  otherwife,  fo  in  rcfpeft 
thereof  difchargcd  from  the  trufts  of  the  before  mentioned  in- 
dentures; but  upon  the  following  trufts,  viz.  ift,  as  to  the 
1787/.  15X.  to  pay  the  bills  then  due  for  workmanfhip,  8cc.  at 
the  faid  theatre,  but  not  any  of  Coleman^^  private  debts ;  and  the 
refidue,  if  any,  to  Neeld,  in  part  difcharge  of  the  money  advanced 
by  him.  And  as  to  the  premifes  affigned  to  Neeld  and  Fladgate, 
upon  truft  to  pay  the  rents  referved  by  the  faid  leafes,  taxes^ 
and  infurance  from  fire  ;  and  to  indemnify  Morland,  Conft  and 
Hoiitnvaj  againft  all  a£lions,  &c.  in  refpe£b  to  their  having  aAed 
as  truftees  under  the  deed  of  the  8th  September  ^^gs^  or  having 
executed  that  indenture :  and  fubje^l  thereto  as  to  one  undivided 
4th  part,  in  truft  for  Morrjr ;  and  as  to  another  undivided  4th 
part,  in  truft  for  P.  Tahourdin  and  Winjion^  as  tenants  in  com- 
mon :  and  as  to  the  remaining  two  undivided  fourth  parts,  the 
affignment  made  by  the  faid  deed  was  thereby  declared  to  be,  upon 
truft  out  of  the  rents,  profits,  and  annual  proceeds,  to  pay  the 
remainder  of  the  debt,  if  any,  then  due  to  N$eld\  to  indemnify 
M^riSf  Tahourdin f  and  WinJIon^  againft  the  payment  of  the 
ground  rents,  tradefmen's  bills,  and  other  claims,  beyond  their 
due  proportion  of  the  referved  rents  ;  to  raife  an  annuity  of  300/. 
for  Catherine  Coleman  during  the  joint  lives  of  her  and  Coleman  f  C  47^  ] 
and  afterwards,  in  truft  for  Coleman,  his  executors,  &c.  And 
fubjej^  to  the  faid  feveral  trufts  to  permit  and  fuffer  Coleman^ 
Morris,  P.  Tahourdin,  and  Winfion,  or  the  three  laft-named 
perfons  only  (in  cafe  it  (hould  appear  to  Neeld  and  Fladgate  ad- 
vifeable  on  account  of  Coleman*^  debts  to  exclude  him  for  a  time) 
to  have  the  full  ufe  and  enjoyment  of  the  fud  theatre  and  truft 
premifesi  for  the  purpofe  of  rendering  the  fame  as  produdive  as 
poffible*  The  judgments  to  Holloway  and  Jewell  were  by  the 
fame  deed  aiEgned  for  the  purpofes  mentioned  in  the  recital ;  an4 
C   Tahourdin  and  Stuart  were  empowered  by  HoUawaf  and 

Jewell 
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1807.        Jewell  to  ifluc  executions  on  them,  fo  as  to  keep  but  any  other 

'         execution  againft  the  property  by  any  other  of  Coleman*^  creditors  ; 

^^TT       and  alfo  to  acknowled|re  fatisfadiion  on  record.     The  whole  of 

if  n  in  ft  , 

ScHOLEv      ^^  confideration  money  dated  in  this  deed  was  paid  and  applied 
and  Another,  in  the  manner  therein  defcribed ;  and  CoUman^s  intereft  in  the 

unfold  moiety  of  the  leafehold  theatre,  machinery,  wardrobe, 
and  inftruments,  was  worth  mote  than  the  incumbrances  charged 
on  it  and  the  amount  of  the  plaintiff's  execution.  The  plaintifTs 
judgment  and  writ  of  fieri  facias  were  regularly  proved  :  and  on 
the  19th  of  June  1805  the  defendants,  then  (heriflTs  of  Middle^ 
fexi  entered  the  theatre  under  fuch  writ,  and  continued  in  pof- 
fcfllon  until  the  middle  of  September  at  the  requeft  of  NeeU  and 
Fladgate^  who  on  the  20th  of  June  1 805  delivered  to  the  Ihcriff' 
a  copy  of  the  deed  of  the  4th  of  that  month  before  Hated.  On 
the  loth  of  Septemhtr  1805  ^^  defendants  ferved  the  plaintiff 
with  notice  of  taking  an  inquifition  by  a  jury  concerning  the 
property  in  the  faid  theatre ;  but  Neeld  and  Fladgate^  together 
with  P.  Takourdin^  having  indemnified  the  defendants  for  rc- 
r  47^  ]  turning  nulla  bona  to  the  plaintiflTs  writ,  the  defendants  with<< 
drew  from  the  faid  theatre,  without  taking  any  inquifition  ;  aiid 
in  Michaelmas  term  made  a  return  of  nulla  bona  on  the 
plaintiflTs  fieri  facias.  The  queftion  for  the  opinion  of  the  Court 
was,  whether  or  not  under  the  above  circumftances  the  plaintiff 
were  entitled  to  recover :  if  he  were,  the  verdiS  was  to  fland  ; 
if  not,  then  a  new  trial  was  to  be  granted.  The  cafe  was  ar- 
gued in  Eajier  term  laft  by 

Marrsat  for  tlje  plaintiff.  The  qucflion  is.  Whether  the 
equitable  beneficial  intereft,  concurrent  or  refiduary,  which  Cde^ 
man  had  in  the  term  of  years  in  the  theatre  and  other  property 
comprized  in  the  truft  deed  of  the  4th  of  June  1 805,  were  fub- 
jed  to  be  taken  and  fold  by  the  (heriff  under  the  writ  of  fieri 
facias  iifued  againfl  Coleman  at  the  fuit  of  a  judgment  creditor  ? 
Stridly  fpeaking  Coleman  had  not  a  mere  equity  of  redemption  on 
payment  of  prefent  incumbrances,  but  rather  a  partial  prefent 
intereft  in  tlie  term.  He,  in  conjunction  with  three  others,  is 
by  the  terms  of  the  truft  to  have  the  full  ufe  and  enjoyment  of 
the  property,  unlefs  the  truftees  ihall  fee  reafon  to  exclude  bim 
for  a  time,  on  account  of  his  debts  :  and  the  funds  out  of  which 
the  incumbrances  and  charges  are  to  be  paid  are  "  the  rents, 
profits,  and  annual  proceeds."  The  fubje£l-matter,  therefore,  of 
the  execution  is  a  chattel  intereft  held  in  truft  iix  the  immediate 

benefit 
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benefit  of  the  debtor,  and  not  a  mere  ukerror  modification  of        1807. 
fuch  an  intcrcft.     And  the  queftion,  in  this  view  of  the  cafci         ' 
-virill  be,  Whether  the  trufl:  can  proteft  fuch  an  intereft  from       ^^^TJ 
common  law  procefs   againft  the  debtor?     There  is  no  cafe,     ScHoLcr 
however,  at  law  which  has  decided  that  even  an  equity  of  re-  andAnothcr. 
demption  may  not  be  taken  in  execution.     It  may  be  admitted 
that  it  cannot  be  taken  under   an  elegit;  and  that  the    loth      [  474  J 
fe£lion  of  the  (tatute  of  frauds,  by   which  the  truft  of  an  in- 
heritance is  made  afTets  at  law,  does  not  extend  to  the  cafe  of  a 
trufl  of  a  term  of   years ;  (the  Legiflature,  as  he   contended^ 
having  then  confidered  that  the  trufl  of  a  term  was  feizablc 
before,  and  therefore  wanted  not  their  aid  to  make  it  fo*,)  yet 
there  is  a  great  difference  between  an  elegit  and  a  fieri  facias ; 
the  former  is  procefs  given  by  flatute  {a),  whi(;h  mufl  therefore 
be  executed  with  all  ftatutable  qualifications  :  but  the  latter  is  a 
common  law  procefs  executable  upon  all  goods  and  chattel  in- 
terefls,  without  reflraint :  and  it  lies  on  the  other  fide  to  (hew 
that  a  partial  intereft  in  a  chattel  is  not  feizable  from  the  nature 
of  the  writ  j  the  very  form  of  which  (hews  that  it  is  not  necef- 
fary  for  the  goods  or  chattels  fold  under  it  to  be  within  the  cor- 
poral touch  of  the  (heriff  at  the  time ;  for  it  commands  him  to 
caufe  to  be  made  of  the  goods  and  chattels  of  the  defendant  the 
fum  recovered.     [Lord  Ellenborough  obferved  that  the  terms  of 
the  fubfequent  procefs  of  venditioni  exponas  feemed  to  imply 
that  the  (herifF  (hould  have  made  an  a£lual  feizure  before  fale. 
And  Lawrence  J.  adverted  to  Jeanes  v.  Wiliins  (i),  where  Lord 
Hardiviche  held  that  a  fale  of  a  leafehold  by  the  (herifF,  under  a 
fieri  facias,  was  good,  without  any  venditioni  exponas  ifTued.]  In 
every  cafe  where  a  legal  term  is  taken  in  execution,  it  is  the 
intere/lo{  the  debtor  im  the  term  which  is  taken  and  fold,  and 
not  the  land  itfelf  or  the  indenture  of  demife.     The  deed  is  only 
tvtdence  of  the  right,  and  not  the  right  itfelf.     [^Lawrence  J* 
aiked  if  he  meant  to  contend  that  the  (heriff  could  by  virtue  of 
the  writ  fell  cattle  or  other  goods  of  the  defendant  in  the  ex-      [  4^^   ] 
ccution,  merely  by  making  out  a  bill  of  fale  of  them  in  his 
office   to  the  purchafer,  without  having  firft  made  an  a£lual 
feizure  of  the  property ;  and  leave  the  other  afterwards  to  bring 
his  a£lion  of  trover?]     There  is  a  diftinftion  in  this  refpeft 
between  things  which  pafs  by  delivery  and  by  ajigfiraent.     There 

(tf)  Stat.  mjim.  a.  13  Ed.  X.  r.  18.        (i  )  i  Fef.  195. 

can 
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1807.       can  be  no  delivery  of  a  term  \  it  can  only  pafs  by  aflignment* 

Suppofe  the  indenture  to  be  loft,  or  purpofely  withheld  by  the 

Scott       debtor,  the  (heriff  cannot  make  even  a  fymbolical  fcizurc  of  the 

Scho'let     ^^^'"-     Th^  ^^Wj  however,  has  contemplated  this  difficulty ;  and 

and  Another,  therefore  it  is  fufficientfor  the  flieriffto  affign  to  the  vendee  ati 

the  interefloi  the  party,  in  general  terms:  for,  fays  the  Court  ia 
Pahin-*s  cafe  (a),  the  (herifF  **  by  common  intendment  cannot 
**  have  preclfe  knowledge  of  the  begiiming  and  end  of  the 
«« term,"  "  not  having  means  to  be  informed  thereof."  And 
this  was  recognized  in  Tayhr  v.  Cole  (^),  where  it  was  held  fuffi* 
cient  for  the  fherifF,  in  pleading  the  taking  of  a  term  under  a  fi« 
/a.,  to  ftate  that  the  party  was  pofTefled  of  a  certain  inter^  in  the 
refidue  of  a  certaiu  term  of  years  \  without  flating  what  that 
intereft  was,  although  it  was  objeded  that  it  might  be  any  other 
intereft  than  the  term  itfelf .  [It  was  obfcrved  by  the  Court  that 
Lord  Kenyan's  words  there  were,  *^  that  the  plaintiff  was  in 
pofjejlwn  of  a  certain  term ;  and  that  it  was  impoITible  to  fugged 
ZRypoJfefflon  of  a  term  that  was  not  the  fubje£l  of  feizure  by  the 
fheriff  under  a  fieri  facias."  From  whence  it  might  be  prefumed 
that  he  meant  to  fpeak  of  a  legal  poHcflionby  the  termor.]  The 
fame  difficulty  would  apply  in  full  force  in  the  cafe  of  an 
execution  again  ft  the  tenant  of  a  legnl  term  in  an  incorporeal 
r  ^^Q  -I  hereditament,  or  in  a  leafe  by  parol  for*  three  years  j  which  no 
doubt  might  be  affigned  by  the  fiierrJF,  and  yet  are  not  capable 
of  a£lual  feizure.  But  whatever  tlic  inconvenience  may  be^ 
where  the  (heriff  has  no  certain  means  of  afcert^uning  to  the 
vendee  what  the  debtor's  intereft  in  the  term  is,  for  want  of  the 
deed  I  the  debtor  himfelf  who  withholds  the  necefiary  informa- 
tion will  be  the  only  fufferer ;  as  his  intereft  will  fell  for  fo 
much  lefs  on  account  of  fuch  uncer^inty.  The  difficulty, 
however,  of  a  feizure  and  fale  by  the  fiieriff  of  an  equitable 
intereft  in  a  term  is  not  greater  than  in  many  cafes  of  legal  in- 
terefts  which  are  clearly  vendible  by  him.  The  intereft  of  one 
tenant  in  a  joint  chattel  may  be  taken  in  execution  on  a  fi.  fa. 
(r);  and  yet  the  co-tenant  cannot  be  difpoflefled  of  it,  nor  can 
his  (hare  be  fold  without  his  confent.  So  here  the  (heriff  might 
have  fold  Coleman*s  partial  intereft  in  the  theatre,  without  afic^- 

(is)  4  Co»  74*  and  Cro.  ERz.  584.  (3)3  Term  Rep,  «92. 

(r)  Bachurfty.  CliniarJi  i  Show.  169.  (173*}  and  Eddie  t.  Davtd" 
/on,  DougL  650. 


IN  THE  Forty-seventh  Year  of  GEORGE  III.  47^ 

ing  the  pofleflion  of  the  truftees  or  the  mterefts  of  the  other        1807. 

parties  to  the  deed.     Goods  pawned  may  be  taken  in  execution        — 

againft  the  pawner,  upon  fatlsfadion  of  th^  pledge  {a).     And        t^^lf 

though  it  be  faid  [b)  that  in  the  cafe  of  a  leafe  of  land  and  of  a     Scholey 

flock  of  cattle  for  a  year,  they  cannot  be  taken  in  execution  and  Another. 

during  the  term  ;  that  is,  becaufe  the  leflbr  himfelf  could  not 

have  difpoiTefTed  his  tenant  during  the  year  \  and  of  courfe  the 

leflbr's  creditor  cannot.     But,  fubje£l  to  the  right  of  the  pawne^ 

in  the  one  cafe,  and  of  the  leffee  in  the  other,  the  goods  may  be 

taken  :  and  if  a  rent  were  referved  to  the  leflbr,  the  debtor,  out 

of  the  chattel,  fach  rent  might  prefently  be  taken  in  execution* 

In  Cadogan  v.  Kennet  [c)    the   houfehold  furniture    veiled  in      [477 

truil^es,  in  truil  for  the  hufband  for  life,  remainder  to  the  wife 

for  life,  &c.  were  held  amenable,  as  to  any  rent  which  was 

made  of  them,  to  the  hufband's  creditors,  during'his  life«     [The 

Court  faid  that  was  only  an  equitable  arrangement  at  nifi  pritts.3 

The  fame  difficulty  did  not  occur  here  as  exifted  in  that  cafe : 

for  the  (heriiF  here  was  not  required  to  difpofiefs  any  other  per« 

fon  entitled  to  the  pofleflion;  but  only  to  fell  fubje£l  to  the 

rights  of  all  thofe  who  had  concurrent  or  prior  claims.     It  feems 

difficult  to  di(lingui(h  in  this  refpe£i  the  cafe  of  an  intereil  of 

this  dcfcription  from  that  of  any  legal  reverGonary  intereft  in  a 

chattel,  which  may  doubtlefs  be  fold  under  a  fi.  fa.:  as  if  a 

lefTee  for  a  long  term  of  years  underlet ;  that  will  not  proteft 

the  original  leafe  from  being  taken  in  execution  during  the  fub^ 

term,  fubjefl  to  the  undertenant's  intereft  :  and  yet  there  is 

nothing  for  the  (heriff  to  deliver  pofleffion  of.     And  it  can  make 

no  difference  in  that  refpe^l  whether  the  (heriff  get  poffeffion 

of  the  deed  or  not,  any  more  than  in  the  cafe  of  an  execution 

againft  the  fub-tenant  in  pofleffion.     [Lawrence  J.  referred  to 

Plunlet  V.  Pen/on  (</),  where  Lord  Hardwicke  fays,  that "  if  there 

be  a  mortgage  for  1000  years,  and  the  reverfion  in  fee  left  in 

the  mortgagor,  it  will  be  legal  ailets ;  becaufe  the  bond  creditor 

might  have  judgment  againft  the  heir  of  the  obligor,  and  a  cejjet 

executlo  till  the  reverfion  come  into  poffeffion.     But  where  it  is 

a  mortgage  of  the  whole  inheritance,  he  did  not  fee  what 

remedy  a  bond  creditor  could  have  to  make  it  affets  at  law.^  That 

would  be  leaving  the  debtor  to  enjoy  the  property  in  the  mean 

^a)  Sro.  Ahr.PUd^et^fl,  24.     {h)  Ibid,  and  tit.  Exectittoftf  pi  X07. 
(r)  C9<y/.432.        (J)  2  ^/i.  394, 

time 
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1 807.       rime.  But  it  fecms  more  reafonable  to  fay,  •that  whatever  mtereft 

• the  debtor  himfelf  may  fell,  the  flierifF  may  alfo  fell ;  although  it 

7  J       may  not  be  capable  of  aftual  feizure  and  delivery.     As  in  ITort 

ScHOLET     ^'  ^w;>/f  (a)f  an  annuity  granted  by  the  crown  under  the  great 
And  Another,  feal,  and  payable  by  the  receiver  iii  the  Court  of  Wards,  was 

♦  r  ii-8  1  ^^^^  ^y  ^^  flierifF  under  a  writ  of  fi.  fa. ;  and  held  well.  Great 
inconvenience  and  prejudice  to  creditors  will  enfuc  if  equitable 
interefts  are  held  to  be  exempt  from  common  law  executions. 
A  large  mafs  of  property  is  enjoyed  under  executory  contra£is* 
Lands  are  often  held,  efpecially  for  the  purpofe  of  buildings 
under  an  agreement  for  a  leafe,  which  is  feldom  granted  tili  all 
the  houfes  are  built,  and  frequently  the  tenants  reft  fatisfied  with 
fuch  equitable  demifes.  All  this  property  will  be  out  of  the 
reach  of  the  Courts  of  Law.  Befides  which,  any  pcrfon  pof- 
fefling  a  chattel  intereft  of  however  great  value  may  prevent  its 
being  taken  in  execution  for  his  debts  by  mortgaging  it  for  a 
fmall  fum,  and  thereby  converting  his  prefent  legal  into  an 
equitable  reverfionary  right,  although  he  would  continue  in  the 
complete  enjoyment  of  it  as  before.  And  arguments  ab  incon- 
venienti  are  always  allowed  to  have  weight  in  the  abfence  of 
cxprefs  authorities  againft  them. 

Richardfin  contra.  There  is  no  authority  to  fliew  tliat  any 
odier  than  a  IcgAl  intercfl  can  be  taken  in  execution  under  the 
legal  common  law  procefs  of  fieri  facias :  and  therefore  the 
general  rule  applies,  that  where  there  is  no  legal  right,  there  is  no 
legal  remedy.  All  the  cafes  cited  of  joint  chattels,  annuities, 
and  terms  for  years,  taken  and  fold  by  the  flierifF,  arc  plainly 

C  479  ]  ^^ks  of  legal  interefts :  and  the  latitude  allowed  to  the  flieriff* 
in  the  general  terms  of  his  aflignment  is  no  more  than  what 
holds  in  all  cafes  of  pleading  title  in  a  (Granger,  of  which  the 
party  is  not  prefumed  to  have  fuch  certain  knowledge  a$  of  his 
own.  The  turn  of  exprefSon  ufed  by  Lord  Ktnyan  in  Taytor  v. 
Cc/e  (^),  fpeaking  of  tie  poje/^on  of  the  term,  ihews  that  it  was 
with  reference  to  a  legal  intereft.  The  principal  queftion,  how- 
ever, in  that  cafe  turned  upqn  the  expu/fion,  whether  that  were 
laid  as  matter  of  aggravation  only  to  the  breaking  and  entering, 
and  covered  by  a  juftification  of  the  latter ;  or  as  a  fubftantivc 
trcfpafs  :  and  the  Court  held  it  to  be  only  aggravation.  The 
cafes  of  the  pawnee  and  Jeflee  mentioned  in  Br^.  Mr.  Pledge/, fl. 

{a)  CrthJaCfl.  {b)  iTerm  Rep.  2ii. 

24* 
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24.  and  Execution  pi.  107.,  as  far  as  they  go,  raaVe  rather  againft        ijpy. 

the  plaintiff's  argument  \  for  they  (hew  that  the  flieriff  could  not        ^ 

take  the  pledge  in  the  one  cafe,  nor  the  cattle  in  the  other,  uptil       Scott 

the  intetvening  intereft  of  the  pawnee  and  leflee  were  fatisfied     ScHOLtt" 

or  expired.     It  may  however  be  admitted  that  a  legal  revcrfion-  and  Another. 

ary  intereft  in  a  chattel,  after  a  fub-term  of  years,  is  a  faleable 

intereft  by  the  fiieriff;  but  it  does  not  follow  that  an  equitable 

intereft  is  alfo  faleable.     And  in  Cadogan  v.  Kennett  (a),  all  the 

points  in  judgment   wer.e  decided  in  favour  of  the   truftees 

0gainft  the  execution  creditor  of  the  cp{lviy  que  trull  \  apd  the 

goods  t^iken  ^nd  not  fold  were  direded  to  be  reftored  to  th^ 

truftees ;   t]bic?ugh  a$  to   tj^ote  which  wiere  fold  ap  equitable 

arrangemept  was  ,entere4  into ;  whigh  could  only  hay^  been 

4d(Hie  by  cpnfent :  yet  it  was  clear  tl^at  the  debtor  had  an  equit- 

?ible  interjeft  in  the  property  for  ^is  life.     Qn  th^e  other  hand 

there  ar^  VP^y  ^uthofities  to  (he)v  tbjit  a  j^dgixient  creditor     C  480  ] 

muft  go  ii^p  a  cpyrt  o^  ?qu|ty  in  qHtr  to  gef  pofJelTion  pf  the 

.equitable  in^ej-efts  of  his  debtor.     Tker/s  is  a  diflipQipn  indeed 

in  thofc  Courts  bet^eeij  wh^tt  are  there  galled  legal  and  equitable 

aflets^  apd  (bme^imes   tlie  forrper  ^e^iomination  is  applied  to 

imercfts  veft<?d  jn  try^^cs :  but  that  is  to  be  underftood  where  / 

die  trufts  ;ir.e  fo  plain  tjiat  thcyre  nereis  no  direftipn  of  the  Coiift 

how  they  are  to  be  executed.    There,  thpugh  they  can  only  \^ 

got  at  in  a  Court  of  cqiaity,  yet,  whe^  o^t^ii?,ed,  they  are  msgr- 

fiiaUed  and  applied  as  legal  ajjetf  i^  ^  cpurfg  ff  a^mintftratigp.   . 

Equitable  aflets  on  the  cpntrary  are  fuch  as  are  diftributable  ^ 

equally  pro  rata  acnong^  all  the  creditors,  whether  by  fimple 

contra£l  or  fpecialty,  according  to  the  equitable   ^ifcretion  of 

the  Court.    The  denomination  therefore  of  legal  .affets,  in  the 

books  pf  equity,  meaps  no  more  than  i'uch  affets,  as,  though 

ajifing  out  of  equitable  intercds,  are  always  legally  diftributedby 

a  Court  of  equity  in  a  cpurfe  of  adminiftration.    Sir   ChorUi 

Cox's  cafe  (^ J,  and  Wilfonv,  Fielding  {c)  eftablifli   this  diftinc- 

tion  and  flvew  the  grounds  of  it.     Now  thefe  are  only  equitable 

afiets ;  fuch   as  a  Court  of  equity,  in  cafe  pf  Colemgn^s  /deat^t 

would  diilribute  pari  paiTu  amongft  all  his  creditors,  ^ml  not 

in  a  courfe   of  admlniftration*     They  are  always  fo  confidered 

wherever  the   charges  ar^  uncertain,  and  an  account  muft  .be 

taken,  or  proteQion  is  to  be  extended  toother  interefts    than 

(d)  Cowp.  43a.        (^)  3  P.  Wtm.  ti^,        if)  2  f^trn.  Tpfi' 
-VoL.VIII.  Cc  ihofe 
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180*7.        thofe  of  the  creditor. '  And  in  JIarinvell  v.  Chitters  (a),  Lor<! 

'  Hardwtcke  exprefsly  held  that  the  equity  of  redemption  of  a 

Scott        leafchold  was  equitable  alfcts.     And  L^er  y.  Dolland  {b)  is  tlie 

Sc HOLEY     judgment  of  a  *  court  of  equity,  that  it  cannot  be  taken  in  exe- 
aud  Another,  cution  at  common  law.     In  a  cafe  of  doubt,  it  is  an  argument 

•  r  ^gj[  J  againft  the  authority  of  the  ft>erifF  to  feize  and  fell  fuch  an 
Interell  as  thisi  that  the  creditor  will  not  be  in  a  better  fituation 
after  the  fale  than  before ;  for  the  flieriff  could  only  fell  fubjefk 
to  the  trufts ;  and  therefore  the  aft  would  be  nugatory,  after 
all  the  expence  of  it  incurred,  llie  execution  creditor,  or  the 
tendee,  would  (till  be  obliged  to  go  into  equity  to  get  an  ac- 
count, or  to  redeem  prior  incumbrances  :  which  may  be  done 
in  the  iirft  inftance  by  a  judgment  creditor  with  lefs  expence 
and  delay.  Befides  the  deftruftion  of  the  debtor's  eftate; 
ivhich  under  fo  much  doubt  and  difficulty  would  fell  greatly 
under  value :  fo  that  a  large  equitable  intereil  might  be  exhaufted 
in  fatisfaftion  of  a  fmall  demand  to  the  detriment  of  other 
creditors.  Again,  if  one  equitable  intereft  may  be  taken  and 
fold,  another,  behind  the  firft,  may  be  taken  alfo.  And  if  the 
rights  of  all  thefe  parties  could  not  be  decided  at  law,  ftill  lefs 
can  they  be  decided  by  the  (herifF:  and  in  cafes  of  intricate  and 
complicated  equities,  the  Courts  of  Law  could  not  know  whe- 
ther the  (heriff  had  made  a  falfc  or  true  return.  And  queftions, 
of  which  the  Courts  of  Law  could  not  take  original  cognizance, 
would  thus  be  brought  confequentially  within  their  jurifdiftion. 
*  In  Burden  v.  Kennedy  (c).  Lord  Hardnvicke's  opinion  is  exprefs, 
that  a  fieri  facias  would  not  afFeft  an  equity  of  redemption  of  a 
Icafeh'old,  but  that  the  judgment  creditor  muft  come  into  equity. 
Now  thi"",  though  not  a  mortgage,  muft  be  governed  by  the 
fame  rule :  it  is  a  charge  to  pay  off  debts,  and  Colanan  has 
only  a  refulting  equity  after  payment  of  the  debts.     And  in 

C  482  ]      Prefton  v#  Chriftmas  (</),,  an  equity  of  redemption  was  faidtobc 
'  nothing  in  the  eye  of  the  law. 

Marryat  in  reply  faid,  that  the  cafes  in  equity  concerning 
the  marflialling  of  aflets  had  no  bearing  on  this  queftion.  And 
that  the  exprefEons  made  ufe  of  in  fome  of  them,  as  to  the 
neceflity  of  creditors  going  into  equity,  were  with  reference 

to  cafes  of  teftacy  and  of  inteftacy.     In  Sharpe  v.  The  Earl  of 

* 

{a)  jimlL  308.         (i)  1  F/s.  jun.  431,  and  3  Bro.  Ch.  Caf.  478. 
if)  i  Jiti.  739.       {d)  a  mU.  B6. 

Scartorvu^ig 
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Scafiorough  (/i),  it  was  faid  that  Sir  Chs.  Cox*9  cafe  applied  only        1807. 
to  bonds  and  not  to  judgment^  creditors  j  and  tliat  as  to  ilie  * 

latter,  it  was  not  to  be  conGdcrcd^s  equitable  affets:  and  both       ^^"J 
that  cafe  and  Hartwe/J  v.  Chitters  were  confidered  to  have  been     Scho'lev 
over-ruled.     He  alfo  referred  to  Mortice  v.  The  Bank  of  Eng*  and  Another* 
land  (b).     As  to  the  difficulty  of  the  (heriflTs  feizing  an  equi- 
table intereft,  the  fame  difficulty  cxifts  now  where  there  are 
two  executions  out  againd  the  fame  property  \  for  after  the  firfl: 
feizure,  there  remains  nothing  but  a  truft  to  feize  bnder  the 
fecond  execution.     And  if  the  value  of  the  property  feized  be  \ 

fufficient  to  fatisfy  all  the  prior  claims,  the  difficulty  of  appor- 
tionment will  not  arife.  But  all  that  the  execution  creditor  or 
the  vendee  could  claim  in  this  cafe  was  to  (land  in  the  fame 
iituation  as,  Coleman  himfelf,  with  refpe£t  to  this  property  ; 
which  would  not  interfere  with  the  rights  of  any  third  perfons. 
If  indeed  he  wiihed  to  redeem  the  prior  incumbrances,  he 
muft  file  his  bill  in  equity.  The  mere  uncertainty  of  the  ex- 
tent of  the  prior  or  concurrent  charges  will  not  make  thefe 
equitable  aflcts:  as  in  Allan  v.  Heber  (c),  a  devife  of  land  to  [  j.83  1 
the  heir,  fubjedl  to  payment  of  debts*  was  edeemed  afffsts  at 
law.  And  here  he  contended,  that  Coleman  had  a  partial  pre- 
feut  intereft  in  the  term,  and  not  a  mere  equity  of  redemption. 

Lord  Ellenborougix  C.  J.  faid  that  the  cafe  involved  a 
queftion  of  great  magnitude  and  extent,  upon  which  it  was 
proper  for  the  Court  to  deliberate  before  they  pronounced  their 
Judgment.  The  cafe  therefore  ftood  over  till  this  day,  whca 
his  lordfliip  delivered  the  opinion  of  the  Court. 

This  was  an  a£lion  on  the  cafe  againft  the  defendants,  as 
IherifF  of  Middlefex^  for  a  falfe  return  of  nulla  bona  to  a  writ 
of  fieri  facias  againft  the  goods  and  chattels  of  George  Coleman^ 
£fq.,  which  was  tried  before  me,  and  in  which  a  verdifl  was 
given  for  the  plaintifF.  Upon  a  motion  for  a  new  trial,  it  was 
ordered  that  the  facts  ffiould  be  ftated  in  the  form  of  a  cafe  for 
the  opinion  of  the  Court.  [After  ftating  the  material  fa£ls  of 
the  cafe  his  lordfliip  proceeded.] 

The  queftion  of  law  arifing  out  of  thefe  fa£l8  is,  whether 
the  refiduary  beneficial  intereft  of  Mr.  Coleman^  under  the  trufts 

(fl)  4  rip*,  jun.  538. 

{b)  Caf.  Temp.  Talb.  217.     4  Bro.  P.  C.  2Zj.    And  to  Mr.  Ccm'i 
note,  3  P.  /Tin/.  40X. 
(f)  2  Sira,  Z270L 

C  c  a  upon 
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1807.        upon  wbich  a  leafe  for  years  in  the  new  theatre  in  the  Haj^ 

-— ^-        market^  and  the  apparatus,  &c.  belonging  to  the  fame  had  been 

.^T       afitgned,  and  which  remains  to  him,  after  fatisfying  tbe  feveral 

ScHOLEY      debts   and   incumbrances    thereupon,    and    indemnifying   the 

•udAootber.  truftecs  a£king  under  the  truft  deed,  were  liable  to  be  taken  in 

execution  by  a  writ  of  fieri  facias  for  the  debt  of  the  plaimiflT, 
a  judgment  creditor?    Which  queilion   in  other   and  fewer 
words  amounts  to  this,  viz.,  whether  an  equitable  iniereft  in  a 
term  of  years  ^an  be  fold  under  a  fieri  facias  ?   The  flieriff's 
L  484  ]     authority  is  derived  under  a  writ,  by  which  he  is  commanded 
to  caufe  to  be  made  of  the  goods  and  chattels  of  die  defendant 
the  fum  recovered  \  and  which  fum  is  of  courfe  to  be  made  hy 
a  /ale  of  the  things  taken  under  the  execution.     If  the  (heriff 
fliould  not  be  aUe,  before  his  writ  is  returnable,  effectually  to 
execute  it  in  this  particular,  he  is  allowed  to  excufc  himfelf  by 
returning  that  the  goads  remain  in  his  hands  unfold  for  want  c^ 
buyers:  upon  which  another  writ  iflues,  commanding  him  to 
expofe  to  fale  the  goods  fo  remaining  in  his  hands  unfold.     The 
language  of  thefe  writs  and  return  evidently  imports,  tliat  the 
goods  and  chattels,  which  arc  the  objeft  of  them,  are  property 
of  a  tangible  nature,  capable  of  manual  f mure ^  and  of  being 
detained  in  the  flierifTj  hands  and  ctiftody^  and  fuch  alfo  as  arc 
conveniently  capable  of  fale  and  transfer  by  the  ftieriff,  to  whom 
the  writ  is  dire£led,  for  the  fatisfa£lion  of  a  creditor.     The 
legal  intereft  in  a  term  of  years,  both  in  refpeft  .of  the  poflcf- 
fion  of  which  the  leafehold  property  itfelf  is  capable,  and  sAfo 
in  refpe£l  of  the  inftrument  by  which  the  term  is  created  and 
fecurcd,  (both  of  which  arc  capable  of  delivery  to  a  vendee,) 
has  been  always  held  to  anfwer  the  defcription  of  the  viTit,  and 
to  be  faleable  thereunder.     (Dyer  ^6^.  z.)     But  no  Cngle  in- 
'  ftance  is  to  be  found  in  the  hiflory  and  practice  of  the  Courts 
of  common  law,  in  which  an  equitable  intereft  in  a  term  of 
^  years  has  ever  been  recognized  as  faleable,  (feizable  of  courfe 
it  cannot  be,)  under  a  fieri  facias,    fiefides,  wbaf  locality  be- 
longs to  an  equitable  intered,  a  refulting  truft,  for  inftanccj  ia 
a  term  for  years,  fo  as  to  render  it  more  fitly  the  fubjed  of 
'  execution  and  fale  by  the  (hcriff*  of  any  one  county  than  ano- 
ther?   The  degree  of  inconvenience  which  would  attend  the 
r    .g^  ^      fale  of  fuch  interefts  by  the  (heriff,  altliough  it  would  in  ftricl- 
nels  afford  no  argument  again  ft  an  afcertained  lega}  power  of 
the  fiieriff  on  fuch  a  ifubjedt,  is  a  fuf&cient  reafon  why  the 
♦  Court 
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Court  fliould  anxioufly  watch  the  exrenOoii  of  fuch  power  in        1807. 

a  cafe  in  any  refpc£l  doubtful.     What  means,  in  any  degree        • 

adequate,  has  the  ihcriflF  of  taking  an  account  of  the  a£lual       'Scott 
amount  of  the  incumbrances  thereiipon,  or  of  afcertaining  the      s^'^^olry 
extent  of  the  Indemnities  which  the  trudees  may  be  entitled  and  Another. 
to  claim  ?   The  fale  of  fuch  an  intereft,  if  it  were  to  be  made 
at  all  by  the  fheriff,  mud  necefiarily  be  made  under  circum-   • 
ftances  of  ftill  greater  ignorance  and  uncertainty  as  to  its  value, 
than  attend  fales  of  any  other  dcfcription  of  property  5  and  not 
only  without  any  legal  means  of  delivering  a  prefent  pofTeiTiou 
of  the  thing  fold,  but  in  general  without  having  even  the  type 
or  inftrument   of   smy  legal  intereft  whatfoever,   prefent,  or 
future,  in  the  fubjeft  of  fuch  fale,  to  exhibit  to  the  fight,  or 
deliver  to  the  hands  of  a  purchafer.     It  has  indeed  been  urged 
in  argument,  as  an  inconvenience  on  the  other  fide,  if  fuch 
equities  of  redemption  in  chattel  interefts  (hall  be  held  not  to 
be  faleable  under  an  execution ;  that,  by  means  of  a  mortgage 
of  the  largeft  leafehold  property  for  the  fmalleft  fum  itliagin-  . 
able,  fuch  property  might  be  efFedlually  protefted  and  with- 
dra^rn  from  the  legal  claims  of  every  creditor.     But  the  incon- 
venience in  the  cafe  put  does  not  extend  beyond  the  neccflity, 
which  fuch  a  ftep  would  occafion,  of  rcforting  to  a  different 
remedy,  to  be  applied  in  another  court,  upon  a  bill  to  be  filed 
by  the  judgment  creditor  in  fuch  other  court,  for  the  purpofe 
of  obtaining  it*     In  a  Court  of  Equity  he  might  be  let  in  to 
redeem  fuch  mortgage  incumbrances  as  flood  in  the  way  of  Lis 
common  law  remedy  by  execution ;  or  he  might  have  a  decree 
for  the  fale  of  the  mortgage  t^rm  itfelf,  in  fatisfaiflion  of  his 
rights  as, an  execution  creditor.     Shirley  v.  WaUSf  3  Atk,  200.      f  486    ] 
18  an  authority  for  this  purpofe :  as  is  alfo  the  cafe  of  Burdon 
and  Kennedy^  3  Aik.  739.     In   the  cafe  of   L^er  v.  Iklland^ 
reported  in  3  Bro.  Chan,  Cafet  480.,  and  I  Vez,jun.  431,  Lord 
Thurlovf  was  at  laft  of  opinion  that  an  equity  of  redemption  of 
^  term  could  not  be  taken  in  execution  \  though  at  firfl,  under 
an  apprehenfion  that  the  language  of  the  lothy^*^,  of  the  ftatute 
of  frauds  applied  to  fuch  a  cafe,  he  had  inclined  to  hold  other* 
wife.     But  the  very  filencc  of  that  (latute,  which,  while  it  ex-    ' 
prefsly  introduces  a  new  proviGon  in  refpeft  to  lands  and  Une^ 
mints  held  in  truft  for  the  perfon  againft  whom  an  execution 
is  fued,  fays  nothing  as  to  trufts  of  chattel  interefts,  swords  % 
jtroDg  argument  that  thofe  interefts  were  meant  to  continue  in 
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• 

1807-        the  fame  (icuation  and  plight,   in  rcfpcft   of  executions,   in 

which  both  freehold  and  Icafehold  truft  intcrcfts  equally  ftood 

^^°.^T       F^o'  ^o  ^^^  pafling  of  that  ftatute.     In  the  abfencc  therefore, 

ScHOLEY     °^  ^"y  authority  in  favour  of  the  f4le  of   fuch  an  equitable 

andA-nother.  intereft  under  a  comnFion  law  execution   againft  goods,  we  are 

of  opinion,  upon  the  grounds  already  dated,  that  the  {heriff*s 
return  of  nulla  bona  in  this  cafe,  where  the  defendant  in  the 
execution  had  no  other  property  befides  the  truft  property  in 
queftion,  was  not  a  fulfe  return  ;  and  of  courfe  that  the  verdi£fcy 
which  has  been  obtained  by  the  plaintiff  againft  the  {IicriflF  in 
tl)i8  cafe,  muft  be  fet  afide,  and  a  new  tr^al  granted. 


[  487  ] 

SaturJa       "^^^  Mayor,  Aldermen,  Bailiffs,  and  Citizens  of  Car- 
June  6ih.  I.ISLE  againft  Blamihe  and  Tyson. 

The  devifee     TN  covenant,  the  declaration  ftatcd  that  the  city  of  Carlijle 

of  the  equity       from  lime  immemorial  has  been  an  ancient  city,  and  the  citi- 

ct  rcdemp-      j^^^g  incorporated   b'Q  divers  names  of  incorporation*  and  that  at 

tion,  (the  le-    •        .  V.        ,  •         ,      •    ,  '^  ^  .       j  ^u 

gal  fee  being  ^"^  ^^"^^  ^^  makmg  the  indenture  attermentioned  they  were 

in  a  mortga-  known  by  the  name  of  the  mapr^  aldermen^  and  capital  citizens 
f  ^K?  ^^  ""^  ^^  ^^^  ^'^^  ^^  Carlijlcj  in  the  county  of  Cumberland^  and  are 
nant  as  af-  "ow  and  for  divers,  fs.  100  years  laft  paft  have  been  called 
fignee  of  all  and  known  by  -the  name  of  the  mayor^  aldermen^  bailiffs^  and 
thecfiatet  citizens  of  the  city  of  C.  &c.  That  one  G.  Denton  being  feifed 
andi  t^r  ^  ^"  ^^^  ^^  ^'^^  lands  called  Dentonholme,  by  indenture  of  the  loth 
ofthcoriginal  of  November  1 654,  between  him  and  the  faid  body  corporate, 
covenantor,  by  the  name  of  T.  Monkc,  mayor^  and  the  aldermen  and  capital 
^^^  *  j^*^'  citizens  of  C.  in  the  county  of  Cumberland,  in  coufideration  of 
claring  in  co-  7o^*  &<^-  granted,  bargained,  and  fold  to  the  latter  and  their 
venant  by  fucceflbrs  fo  much  of  the  river  Caldew,  running  through  his 
Same  Xu?  ^^"^'  ^^"^^  Dentonholme  in  the  city  of  Carlijle  as  (hould  be  fuf- 
that  the  citi*  ficient  for  the  grinding  of  corn  at  all  times  at  the  mills  of  the 
zena,  &c. 

were  from  time  immemorial  incorporated  by  divers  names  of  incorporation,  and  at 
the  time  of  making  the  indenture  by  >^.  ^.  declared  on,  wfere  known  by  a  certain 
other  name,  by  which  name  A,  B»  granted  to  them  a  certain  watercourfe,  and 
covenanted  for  quiet  enjoyment :  held  that  the  deed  granting  the  watercourfe  to 
them  by  fuch  name  wad  evidence  as  againft  the  defendant!,  who  claimed  under  the 
grantor,  that  the  corporation  was  known  by  that  name  9t  the^ipie,  upon  an  iflue 
Uken  on  that  faA. 

faid 
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faid  city  called  the  Ctiy  Mills ;  rendering  the  yearly  rent  of  3/.        1 807. 

And  G.  Denton  thereby  covenanted  for  himfelf,  hia  heirs,  &c.         * 

with  the  faid  then  mayor,  &c.  that  he,  his  heirs  or  afligns,  or  '^^^  Mayor, 
any  other  perfon  or  perfons  whatfoever  claiming  by,  from,  or     Carlisle 
under  him,  fhould  not  at  any  time  thereafter  divert  or  obflruft,        againft 
&c.  any  part  of  the  faid  water  granted  as  aforefaid,  &c.     By     I^^-amirs. 
virtue  of  which  grant  the  faid  citizens  by  their  name  of  incpr* 
poration  above-mentioned  became,  and  from  the  making  of  the 
faid  grant  hitherto  have  been  lawfully  entitled,  &c.  and  the  faid      [  488  1 
mayor,  aldermen,  bailiifs,  and  citizens  ftill  of  right  ought  to 
have  the  benefit  of  fo  much  of  the  river  Caldew  as  is  granted 
to  them.  Sec.     The  declaration  then  alleged  that  on  the  ift  of 
February  1 798  allihe  ejlate^  ^^g^t^  title ^  and  inter eji  of  the  faid 
G.  Denton  of  and  in  the  faid  lands  in  the  indenture  mentioned^ 
called  Dentonholme^  came  to  and  vefled  in  the  defendants  by  afflgn^ 
m^nt  tf^ereof:  by  virtue  of  which  aflignmcnt  they  entered  and 
became  feifed  thereof  in  fee.     And  then  it  aiTigned  for  breach^ 
that  the  defendants  wrongfully  and  injurioufly  kept  and  con- 
tinued a  certain  weir  before  then  wrongfully  and  injurioufly 
crcfted  acrofs  the  river  Caldew,  near  the  City  Ali/lsj  and  higher 
up  in  the  ftream,  and  diverted  the  water,  &c.  whereby  the  mills 
became  Icfs  ferviceable,  &c.      The  defendants,  after  craving 
oyer  of  the  indenture,  pleaded,  id,  that  it  was  not  the  deed  of 
the  faid  G.  Denton  i  2dly,  that  the  citizens  of  CdrliJIe  were  not 
at  the  time  of  making  the  faid  indenture,  nor  ever  have  been, 
a  body  corporate  in  deed  or  in  name  by  the  name  of  the  wayorp 
aldermen,  and  capital  citizens  of  thp  city  of  Carlijle  in  the  county 
of  Cumberland ;  3dly,  the  like  plea,  omitting  the  latter  wordjg 
in  the  county  of  Cumberland  •,  4thly,  that  the  citizens,  &c.  were 
not  at  the  time  of  making  the  faid  indenture,  nor  have  ever  been 
Inonvn  by  the  name  of  the  mayor,  aldermen,  and  capital  citizens 
,of  the  city  of  C.  in  the  county  of  C. ;  Jthly,  the  fame  as  the 
laft,  omitting  the  latter  words  in  the  county  of  Q.\  6thly,  that 
tf//  ibi  efatCf  right^itle,  and  intere/i  of  G.  Denton  in  the  faid  lands 
called  Dentonkolme  did  not  come  to  and  ved  in  the  defendants 
by  aflignment.     There  were  other  picas  denying  the  alleged 
breach  in  different  ways.     Replication  to  the  2d  plea,  that  the 
citizens  of  the  city  of  Carlijle  at  the  time  of  making  the  faid 
indenture  were  a  bcdv  corporate  in  name  by  the  name  of  the      r  ^j^  1 
maypr,  aldermen,  and  capital  citizens  of  the  city  of  C.  in  the 
county  of  C«    To  the  3d  plea,  the  like  leplicationi  omlttiqg 
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1807.       tfec  latter  dcfcription,  "  in  th^  county  of  C.**    To  the  4th  and 
—        5th,  that  the  corporation  was   not  known  by  the  rcfpc£livc 
The  Mayor,  pamcs  therein  mentioned :  ^  on  which  ifTues  were  joined. 
Carlisle         -^^  ^^^  *^*^^  before  Sutton  B.  at  Carlijle  in  the  fumtner  of 
^againjl       1806,  a  deed  was  produced  from  the  corporation  cheft  of  the 
Blamire.     jQfjj  ^f  ifovember   1654,  between  George  Dentoriy  of  the  one 
part,  and  Thomas  Monkey  mayor,  and  the  aldermen  and  capital 
citizens  of  the  city  of  Carli/le  in  the  county  of  Cumberland,  of 
the  other  part  %  being  the  conveyance  referred  to  in  the  decla- 
ration.   The  defendants  obje£led  to  the  rariance  between  the 
name  and  defcription  of  the  corporation  in  the  deed,  and  in 
the  declaration:  which  ol^e&ion  was  overruled.    They  then 
^fubmitted,  before  the  merits  of  the  caufe  were  entered  into  (a)» 
that  the  adion   was    improperly  brought    againft    them,,   as 
aflignees  of  all  the  eflate,  &c.  of  George  Denton  s  the  fame  bclftg 
veftfed  in  J.  Wilfon,  as  mortgagee  in  fee  (^)  j  and  the  defendants 
being  only  feifed  of  the  equity  of  redemption,  as  devifees  in 
tirud  under  the  will  of  Lucy  Dixon,  the  heir  of  Denton.     And 
they  proved  the  indenture  of  mortgage  ;  and  rent  paid  to  Ltdcy 
t>ixon,  as  the  owner  of  the  equity  of  redemption  of  thefe  pre^ 
inifes  during  her  life-time,  and  to  the  defendant  Tyfon  as  her 
[  490  3     reprefentative  or  devifee  fince  her  deceafe.     Upon  this  evidence 
the  learned  Judge,  being  of  opinion  that  the  plaintiffs  had  failed 
in  proving  a  material  averment  in  their  declaration,  dire£led   4 
lioilfuit.     In  Eitfter  term  lad 

Pari  and  Littledale  (hewed  caufe  againft  a  rule  for  fettin^r 
^flde  the  lionfuit.  As  to  the  firft  point ;  the  corporation  fue 
fey  their  prefent  corporate  name  of  the  mayor,  aldermen,  bailiffs^ 
and  citizefis  {c)  of  Carlijle  upofi  a  grant  made  to  the  niaj&r^ 
iildirmen,  and  capital  citizens  of  Carlijle,  who  are  prima  facie  a 

t 

{a)  Xi  appeared  in  the  courfe  of  the  difcuffion  of  the  cafe  at  Ae 
l^ar,  that  the  defeodants  were  trulleet  under  the  will  of  Lucy  Dist^m^ 
widow,  deceafed,  inter  alia,  of  Denton  Mill  near  the  river  Caldettf  / 
whith  is  fupplied  by  a  cut  from  the  river  higher  up  than  the  corpo- 
ration dam.  That  immediately  below  that  cut  was  a  weir,  which 
was  kept  up  by  the  truftees,  and  which,  it  was  alleged  by  the  corpo- 
-  ration,  wrongfully  obftruacd  the  flow  of  the  water  to  their  mills. 

(i)  It  Was  agreed  in  the  argument  that  the  mortgagee  was  not  ia 
poffefion. 

(c)  They  were  incorporated  by  this  name  by  (a  charter  pf  the 
i^  C^tfr.  I.  about  17  years  before  the  deed  ia  queftion. 
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dificrcnt  body ;  and  Ac  iflac  is,  "v(rhethef  at  the  time  of  that        iBoy. 

grant  the  citizens  of  Carlijle  were  a  body  corporate  by  the  latter        

name;  the  proper  evidence  of  which  would  have  be6n  the  '^^1^^^'^' 
charter  of  incorporation,  or  fecondary  evidence  of  it,  if  loft  or  Carlisle 
deftroyed.  But  as  that  would  not  have  anfwcred  the  purpofe,  agalnjt 
the  plaintiffs  relied  on  the  grant  itfelf,  as  evidence,  at  leaft  BtlMifci^ 
againft  perfons  claiming  under  the  grantor,  that  fuch  was  their 
corporate  name  at  the  time.  But  however  this  might  have 
been  evidence  that  the  corporation  were  then  knotvn  by  fuch  a 
name,  if  the  iffue  had  been  whether  they  were  known  by  the 
one  name  as  well  as  the  other ;  it  is  no  evidence  that  they  wer^ 
in  iz€t  incorporated  by  the  name  mentioned  in  the  deed.  And 
where  the  nufnomer  of  a  corporation  is  in  a  material  part  of 
their  defcription,  advantage  may  be  taken  of  it  even  on  the 
general  iffue,  as  in  the  cafe  of  the  corporation  of  Lynne  (a). 
There  the  corporation,  by  the  name  of  the  mayor  and  burgeffcs 
of  Lynne  Regis ^  8cc.  fued  upon  a  bond  given  to  them  in  that 
name  by  the  defendant's  teftator:  and  a  ipecial,  verdi£l  was 
found  ftating  their  true  name  of  incorporation  to  be  Major  ct  [  491  ] 
Burgenfes  burgi  domini  Regis  At  Lynne  Regis.  And  after  much 
confideration  the  Court  held  the  a£^ion  to  be  well  brought ; 
becaufe  it  was  in  fenfe  and  fubftance  the  fame  name,  though 
different  in  words.  But  it  was  agreed  that  if  the  variance  had 
been  (ubftantial,  (as  in  this  cafe  it  muft  be  admitted  to  be ; 
omitting  one  integral  part,  and  mifcalling  another  i)  it  would 
have  been  fatal.  A  private  perfon  making  a  deed  to  others  by 
a  corporate  name  is  no  evidence  at  all  that  they  are  a  corpora- 
tion :  and  there  can  be  no  eftoppel  in  fuch  a  cafe  againft  the 
heirs  of  the  grantor  contefting  their  anceftor's  grant ;  for  then 
the  cafes  upon  the  validity  of  fuch  grants  to  corporations  by 
wrong  names,  which  have  been  held  void,  could  never  have 
arifen.  Thefe  are  colleAed  in  i  Com.  Dig.  Capacity^  B.  5. 
£(loppels  muft  be  reciprocal :  but  if  the  corporation  had  beefi 
fued  by  the  defendants  by  the  fame  name,  they  would  not  have 
l>een  eftopped  from  faying  that  they  were  not  a  corporate  body 
l>y  that  name.  2dly,  They  inHfted  that  the  averihent  in  thd  « 
declaration,  that  all  the  ejlate,  &«.  of  G.  Denton  in  the  lands 
came  to  the  defendants,  was  difproved  by  the  evidence  that  the 
legal  fee  lf^^  vefted  ia  the  mortgagee,  and  the  defeodmis  were 

(#)  10  Rep.  i22p 
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1807.       <>n'y  cfcvifees  of  the  equity  of  redemption.     In  He  Earl  cf 

Drrhy  v.  Taylor  (a),  where  leflees  for  lives  granted  all  their  eflatif 

"^^ft  ^of  °*^*  ^^'  ^^  ^^^  defendant/or  99  years^  if  the  lives Jbould fo  long  live; 

Carlisle     ^^^^  ^^^  being  an  affignmcnt  qf  the  freehold^  which  therefore 
againjl       remained  in  the  original  lefTees,  though  no  more  than  a  mere 

Slamire.    nominal  iutereft,  was  holden  not  to  be  an  aflignment  of  the 
whole  cflate  in  themi  fo  as  to  enable  the  reverfioner,  after  the 

C  49^  3  Hvcs  dropped  within  the  term^  to  maintain  covenant  againft 
the  aflignee  for  not  delivering  up  the  premifcs  in  good  repair. 
It  was  indeed  confidlsred  in  Eaton  v.  Jaques  {b)  that  the 
:itTignee  of  a  term,  afligned  by  way  of  mortgage*  with  a  claufe 
of  redemption,  not  having  taken  a£lual  poiTeflion,  could  not  be 
fued  for  rent,  as  aflignee  of  all  the  ejlate^  &c«  of  the  original 
IcfTee  and  mortgagor.  But  befides  that  that  cafe  feems  to  have 
been  (haken  in  Walker  v.  Reeves  (r),  which  followed  foon  after- 
wards ;  and  has  fince  been  quedioncd  by  Lord  Kenyon  in  Wef^ 
ieriell  v.  i)tf/<r-{ J) ,  and  in  Ztone  v.  Evans  [e)  j  it  does  not  follow 
that  the  owner  of  the  equity  of  redemption  is  liable  as  alBgnee 
of  all  the  eflate,  Sec.  becaufe  a  mortgagee  was  held  not  to  be 
'  fo*  Perhaps  it  may  be  faid  that  neither  of  them  have  the  whole 
eflate :  but  if  either  have,  it  mud  certainly  be  that  one  who 
has  the  whole  legal  eftate,  according  to  Plunhet  v.  Pen/on  {f\ 
And  the  corporation  are  not  without  their  remedy ;  as  they 
may  have  an  aflion  on  the  cafe  againft  any  wrong-doer,  forob- 
ftru£ling  their  watercourfe. 

Upon  the  firft  point.  Lord  Ellenborough  C.  J.  faid  that  the 
queftion  was,  whether  the  corporation,  being,  as  was  admitted 
by  the  pleadings,  a  corporation  by  prefcription,  and  having  had 
various  names  of  incorporation,  mig^t  not  have  had  the  corpo- 
rate name  attributed  to  it  by  the  grant  at  the  time  it  was  made? 
And  that  the  deed,  as  far  as  it  went,  was  evidence  to  (hew,  at 
leaft  as  againft  the  parties  claiming  under  the  grantor,  that  the 
corporation  was  then  known  by  the  name  by  which  he  had 
C  493  ]  granted  the  watercourfe  to  it :  efpecially  as  this  was  not  en- 
countered by  any  other  evidence.  And  Lawrence  J.  obferved 
that  the  iiTue  was,  whether  the  corporation  were  known  by  a 
certain  name  at  the  time  when  the  anceftor,  under  whom  the 

<tf>  I  Eafi,  502.  {h)  DougL  455. 

(c)  Referred  to  in  DougL  461.  n.  (d)  7  Term  Rcf,  312. 

(e)  M.  39  G,  3«  cited  in  Turner  v.  Richardfonf  7  Eaflt  341  • 
{/)  2  Aii.  290. 

defendants 
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defendants  claim,  granted  the  watercourfe  to  it:  then  furely      'j Scy- 
the deed  of  that  anceftor  defcribinfl:  it  by  that  name  muft  be        

'VU       Ma 

evidence  againfl:  thofe  who  claim  from  him,  that  the  corpora-   *       wiayor, 
tton  was  then  k\iown  by  that  name.     Upon  this  point  therefore     Carlislb 
the  Court  told  the  counfel  for  the  plaintiffs  that  they  need  not       againft 
trouble  themfelves;   but   (hould  confine  their  anfwer  to  the     P^^m'^k- 
fecond  objedlion. 

Coclell  Serjt.,  Wood^  Holroyd^  and  Scarlett^  in  fupport  of  the 
rule,  relied  upon  the    authority  of   Eaton  v.  Jaques  [a)  as  in 
point,  that  a  mortgagee  cannot  be  charged  as  aflignee,  upon  a 
covenant  running  with  the  land,  until  he  has  taken  poiTcflion ; 
^hich  diftin£lion  reconciles  all  the  authorities.     And  though 
that  cafe  has  fometimes  been  doubted,  it  has  never  been  over- 
ruled.    It  was  admitted  in  Walher  v.  Reeves^  after  deliberation: 
the  Court  there  confidering  a  mortgage,  not  like  an  abfolute 
afli^nment,  but  as  a  mere  fecurity  for  money :  and  it  has  been 
fincc  recognized   in  Jachfin  v.  Vernon  (^),  and  in  Chinnery  v. 
Slackburne  {c)*     The  principle  of  the  law  too  is  with  this  dif- 
tin£tion.     At  common  law  the  party  took  nothing  by  a  feofF- 
tnent  without  livery  of  feHin  \  and  a  convejance  to  ufes  veftt 
{d)  nothing  till  attornment  of  the  tenant  in  pofleflion ;  though 
that,  when  made,  may  relate  to  the  date  of  the  conveyance*     [  494  3 
So  the  mere  aflignmcnt  of  the  leflee  does  not  deftroy  the  privity 
of  eilate  between  him  and  the  Icflbr;  but  he  dill  continues 
liable  in  ikbt  upon  the  reddendum,  (which  is  a  local  a£tion 
founded  on  the  privity  of  cftate,  and  referable  either  to  the 
county  where  the  land  lies,  or  where  the  deed  was  executed  :) 
unlefs  the  leiTor  accept  the  aflignee  as  his  tenant,  which  is 
univalent  to  attornment  in  other  cafes;  after  which  indeed 
the  privity  of  eftate  between  the  leflbr  and  the  original  leflee  is 
gone,  though  the  latter  be  liable  on  his  cxprefs  covenant.     For 
which  they  cited  Bellafis  v.  Burbreck  (f),  ThraU  v.  Corn%vall  (/). 
Patter/on  v.  Scott  (g\  and  Tburjby  v.  Plant  {h) .     All  whioh  flicw 
that  fomething  more  is  neceflary  to  give  the  tSdon  againft  the 

(a)  Douglj^^^.  (3)  I  H,Blac.  11^  % 

(c)  B.  R.  B.  24  G.  3.  cited  ib.  1 17. 

(d)  Sed  vide  Anon,  Cro,  EUz.  46.  and  a  Bloc.  Com*  334*6.  and  ftat. 
^  8e  5  Ann.  c.  16./  9  Sr  10. 

(e)  I  SalJt.  209.  and  S  LJ.  Raj.  270.  (/)  i  fTi//.  165. 
(^)  z  Stra*  776.                               .(h)  1  Saund.  240. 

aflignee 
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1807.       dffignee  than  the  mere  affignment  j  and  that  both  the  original 

parties  muft  agree  before  the  relative  fituation  of  cither  csin  be 

Th^  Mayor,  filtered.     If  this  were  not  fo>  the  greatcft  injuftice  would  be 
Carlisle     <lonc.     An  aflignee  of  a  Icafe  might  difcharge  himfclf  from 
againft       Covenants  running  with  the  land^  by  making  a  fecret  mortgage 
Blamike*    Qf  afiignment  of  the  legal  eftate,  though  ftill  continuing  in  pof- 
feflion  and  enjoying  the  profits :  and  the  leflbr,  knowing  nothing 
of  fuch  a  conveyance  by  the  affignee^  his  leflee,  wouU  be 
defeated  of  his  remedy  on  the  covenant  againft  him  by  furprize. 
Upon  principle  therefore,  as  well  as  upon  authorities,  a  inort« 
gage  is  confidered  as  nothing  more  than  a  pledge  ;  and  until  the 
mortgagee  enter  into  pofleflion,  the  mortgagor  is  confideicd 
as  complete  owner,  vrith  refpe£l  to  all  other  perfons.     And  if 
the  mortgagee  be  not  liable  on  covenants  running  with  the  land, 
C  495  3     ^^^^^  entry,  it  follows  that  the  mortgagor  continuing  in  pofief- 
6on  remains  liable,  inafmuch  as  he  cannot  by  his  own  m€k  de- 
prive the  covenantee  of  his  remedy. 

Cur.  adr.  vult 
Lord  ELLBNftORot^GH  C.  J.  now  delivered  judgment. 
This  was  a  motion  to  fet  aCde  a  nonfuit  before  Mr.  Baroo 
Sutton  at  Carlijle^  at  the  laft  aflisses  for  the  county  of  Cumitr' 
Jafid,  in  an  afkion  of  covenant  brought  againft  the  defendantsi 
«  as  affiances  of  ail  the  eftate,  right,  title,  and  intereft  of  one 
George  Denton  in  certain  grounds  called  Dentonbolme  ^  which 
G.  Denton  heretofore,  by  an  indenture  dated  in  the  year  1654, 
had  granted  to  the  mayor,  &c.  of  Cqr/ifle  fo  much  of  the  river 
or  water  of  CaldeWf  running  along  his  lands  and  grounds  calkd 
Dentonholme^  as  (houU  be  fufficient  for  the  grinding  of  com 
and  grain  at  all  times  at  their  mills  \  vrith  certain  other  liber- 
ties and  powers  for  the  ufe  and  advantage  of  thofe  mills :  and 
liad  covenanted  -that  he,  hit  heirs  and  afligns,  &c.  (hould  not 
at  any  time  or  times  hereafter  turn,  divert,  ftraiten,  or  obftrud, 
or  cavfe  to  be  turned,  diverted,  ftraitened,  or  obftruAed,  any 
part  of  the  £aid  wat^r  granted  as  afbrefaid.    The  breach  was 
afligned  in  the  defendants  having,  after  thefc  lands  and  grounds 
had  vefted  in  them  by  aflignment,  wrongfully  and  injurioufly 
maintained  and  continued  a  weir  or  dam,  before  then  wrong* 
fully  ereded  and  placed  in  and  acrofs  the  river  bmldew,  which 
diverted  the  water  to  the  prejudice  of  the  plaintifi?  milk.    To 
this  breach  the  defendants,  amongft  othet  pleas,  pleaded  in  ban 
that  **  att  the  eflate,  rights  title,  and  intereft  of  the  fiSi  Geo. 

Dcntooi 
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Denton,   of  and  in  the  faid   land6  and  grounds  called,  &c.        1807. 

did  not  come  to   and  vcft  in  the  defendants  by  affignmcnt        , 

thereof,^   in  manner  and  form  as  the  plaintiffs  had  alleged.  '^^^J^^J^'^' 
Upon  this  an  *  iffuc  was  joined.     I  forbear  to  ftate  any  of  the     Carlisle 
other  pleas,  and  the  queftions  arifing  thereupon,  as"  the  Court       a^alnfi 
has  already  difpofed  of  them,  upon  the  argument  which  took    Blamire. 
place  in  the  courfc  of  laft  term,  in  favour  of  the  plaintiffs.    *  [  496  3 
The  queftion  whidi  the  Court  dien  referred  fqr  its  further 
confideration,  and  which  was  the  point  upon  which  the  non- 
fuit  at  die  aflizes  proceeded,  is,  whether  this  a£tion  were  well 
brought  againft  the  defendants,  as  aflignees  of  <<  all  the  eftate, 
right,  title,  and  intereft  of   Geo.  Dint$n^  the  covenantor }  it 
appearing  that  one  Jonathan  Wilfon  was,  at  and  long  before  the 
time  of  the  breach  of  covenant  complained  of,  mortgagee  in 
fee  of  the  lands  called  Dentonbolme  ;  the  defendants  being  only 
Ceifed  of  the  equity  of  redemption  thereof,  as  devifees  of  one 
iMcy  Duccn,  the  heir  of   G.  Denton.     Rent  alfo  appeared  to 
liave  beea  paid  to  Lucy  Dixon,  the  owner  of  the  equity  of 
redemption,  in  her  lifetime,  and  to  the  defendant  Tji/cfT,  as  her 
devifee,  after  her  deceafe.    The  learned  Judge  was  of  opinion 
diat,  under   the   circumitances  ftated,  the  allegation   in  the 
plaintiffs'  declaration,  that  the  defendants  were  aflignees  of  all 
the  eftate,  right,  title,  and  intereft  of  George  Denton,  the  cove^ 
nantor,  was  not  well  proved  j  and  the  plaindils  were  nonfuited    . 
accordingly.     A*nd  indeed,  confidering  that  the  whole   legal 
eil^tte  in  the  premifes  was,  before  and  at  the  time  of  the  breach 
ef  'Covenant  in  queftion,  vefted  in  J.  Wilfon,  the  mortgagee  9 
and  that  the  defendants,  the  devifees,  were  not  affignees  of  any 
pan  of  thait  legal  eftate  therein  which  formerly  belonged  to 
G.  Denton,  the  covenantor  \  but  entitled  to  the  mere  equity  fi 
Todemption  thereof;  it  is  impoffible  to  fay  that  the  defendants 
wefc  affignees  of  the  eftate  of  G.  Denton,  within  the  fenfe  and 
meaning  of  the  terms  in  which  this  iflue  is  framed ;  and  which 
terms  refpe£^  that  defcription  and   quality   of   eftate  alone,     F  497  1 
namely,  legal  eftate,  in  virtue  whereof  parties  are  at  all  liable 
to  a£lions  of  covenant,  as  affignees.    Upon  this  view  of  the 
fubjed  it  is  unncceffary  to  conlider,  whether  Wilfin,  the  mort- 
gagee  in  fee,  could,  as  fuch,  be  deemed  liable  upon  this  cove- 
nant, as  affignee  of  the  eftate  of  the  grantor  Geo.  Denton  \  and 
of  courfe  equally  unneceffary  upon  this  occaGon  to  impugn  or 
confirm  the  doctrine  laid  down  in  this  Court  in  the  cafe  of 

Eaton 
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'    1807-        Eaton  V.  Jaquesy  DougL  455.     For  whether  a  mortgagee}  who 

has  not  entered^  be,  or  be  not  liable  to  an  zQiion  of  covenant 

Lc   ^P^'  **  affignee ;  it  is  quite  clear  that  the  dcvifees  of  an  equitable 

Carlisle     eftatCi  (which  is  the  onlychara^r  which  can  be  afcribed  to 
againjl       the  defendants  upon  this  record)  are  not  fo.     Upon  this  ihort 

DLAM1RE4     ground,  therefore,  we  arc  of  opinion  that  the  nonfuit  muft  be 
fudained. 

As  to  the  point  which  was  urged  on  the  part  of  the  plaintiffs, 
that  the  mortgage  may  be  confidered  as  void,  as  being  a  coiv< 
vcyance  within  the  (bit.  13  Eliz.  c*  5.  *'  devifcd  and  contrived 
<<  of  fraud,  covin,  &c.  to  tlie  end,  pufpofe,  and  intent  to  delaj, 
<*  hinder,  or  defraud  a  creditor  of  his  juft  aAionj  damages," 
&c.*,  it  is  fufEcient  to  fay,  that  the  fuggeftion  of  any  fraudulent 
or  covenous  contrivance  or  purpofc,  in  refpe^^  to  this  mortgage, 
between  the  parties  thereto,  is  perfeAly  gratuitous,  and  that  it 
reds  upon  no  apparent  foundation  of  fa£k  whatfoever.  It  does 
not  however  follow  from  what  has  been  laid  down,  that  the 
plaintiffs  are  remedilefs,  in  refpe£l  to  the  injury  thev  may  hare 
fuftained  :  it  is  competent  to  them,  in  part,  to  redrefs  their  own 
injury,  by  abating  the  nufance  which  has  been  ereded  to  the 
prejudice  of  their  poffeffory  rights.  And  although  that  pnTity 
of  legal  eilate  may  be  wanting,  which  will  enable  them  to  charge 
4.08  1  ^^  defendants  as  allignees,  in  an  afiion  of  covenant ',  they  majr 
dill,  in  an  a£lion  upon  the  cafe,  if  the  fa^is  will  warrant  it, 
recover  againft  the  defendants,  as  ftrangers  and  wrong-doers,  1 
compenfation  for  any  prejudice  done  to  the  exercife  and  enjoy- 
ment of  fuch  legal  rights,  as  the  plaintiffs  may  be  entitled  to 
claim  and  exercife,  aod  have  heretofore  enjoyed,  under  the  deed 
in  queftion :  or  they  may  maintain  an  a£licm  on  the  covenant 
againfl;  the  perfonal  reprefentative  of  Geo,  Denton^  the  covenan- 
tor, if  fuch  reprefentative  can  be  difcovered.  At  pref<ant,  howefcr, 
the  rule  nifi  for  fetting  aGdc  the  nonfuit  in  this  cafe  muft  be 
difcharged. 


Th& 
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i8o7. 


The  Kino  againji  the  Inhabitants  of  Chatham.  JuT& 

T  T PON  an  appeal  to  the  feffions  againft  an  order  of  Jufticcs  Giving  pariOi 
removing  Sal/y  Burgoyne^  widoWj  from  AJbford  to  Chatham^  oauocr  with- 
both  in  the  county  of  Kent^  the  order  was  confirmed^  fubjed):  to  in  the  pari^ 
the  opinion  of  this  CoUrt  on  the  following  ^afe  :  "  no  evidence 

The  pauper  was  married  to  her  late  hufband  R(Aert  Burgojn^  °  ^  th*  re  * 
in  the  parilh  of  CUrkenwelL     A  confiderable  time  after  their  in  the  in- 
marriage  her  huiband  went  to  live  in  the  parifli  oi  Chatham^  ftanceinquef- 

where  he  exercifed  the  trade  of  a  cordwainer.  fometimes  as  a  ^'°" '  j    .} 

was  admini* 

maftety  and  fometimes  as  a  journeyman.     But  the  pauper  did  not  i][er«d  at  one 
know  whether  he  acquired  any  fettlement  in  Chatiamj  or  any  time  for  a 
-where  clfe.     But  knew  that  her  hulband  more  than  once  re-  ^<>rtnight, 
ceiTcd  relief  from  the  pariih  of  Chatham :  that  he  was  at  one  ^^^^  f^^  a 
time  a  fortnight,  at  another  a  longer  period  in  the  workhoufe  of  longer  period 
the  faid  parifii  on  account  of  iilnefs ;  and  that  he  died  in  the  faid  *"  ^^if|f7^ 
workhoufe,  and  was  buried  at  the  expence  of  the  pari(h«     During     r   .^^  ^ 
all  the  times  the  faid  R.  Burgoyne  was  fo  relieved  by  the  parifli 
of  Chatham  he  was  refident  in  that  parifli  \  but  the   pauper, 
Sally  Burgoyfiff  never  refided  with  him  there  (tf),  and  never  re- 
ceived relief  from  that  parifli,  or  gained  any  fettlement  there  in 
her  own  right;  nor  did  (he  knoyr  where  her  fettlement  was. 
The  appellants  produced  no  evidence :  but  relied  upon  the  in- 
fufficiency  of  this  evidence  to  fupport  the  order.     The  feffions 
were  of  opinion  that  this  was  fufiicient  evidence  of  Robert  Bur* 
goynff  the  hufl>and,  being  a  fettled  inhabitant  of  the  parifli  of 
Chatham^  and  therefore  confirmed  the  order. 

Bolland^  in  fupport  of  the  orders,  endeavoured  to  diflinguifli 
this  cafe  from  Rex  v.  Chadderton  (&},  becaufe  there  was  only  one 
a£l  of  relief  there  to  the  pauper  by  the  parifli,  while  he  reflded 
in  it,  which  might  be  well  confidered  as  cafual  relief,  and  there- 
fore no  evidence  of  his  fettlement  there.  And  he  admitted  that 
he  could  not  avail  himfelf  of  Rex  v.  Wakefield  (r),  as  an  au- 
thority in  point  to  the  prefent  cafe  \  the  relief  having  been  there 

(a)  It  was  txplained  in  the  courfe  of  the  argument,  that  (he  refided 
in  the  fame  parifli,  but  not  with  her  hu&and. 

{*)  1  Ea^^AV  W  i  E^ft  355- 

given 
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1807.  given  by  the  parlfli,  which  was  on  that  account  fixe4  with  the 
fettlement  of  the  pauper,  while  he  was  refiding  in  another  pariOi ; 
and  therefore  it  could  not  be  attributed  to  their  relief  of  him  as 
cafual  poor.  But  he  contended  that  the  repetition  and  duration 
of  the  relief  given  in  this  cafe»  without  anjr  removal  of  the  pau- 
per,  furniflied  a  much  ftronger  inference  againft  the  pariih,  qF 
the  acknowledgment  of  the  pauper  bjeing;  their  parifliioner,  and 
[  500  ]  could  lefs  be  deemed  cafual^  than  the  fingle  z6l  oPrclief  in  the 
firft  mentioned  cafe.  That  if  this  were  not  evidence  which  it 
was  at  lead  competent  for  the  feffions  to^  conCdeti  the  fame 
objection  might  be  made  to  any  continued  courfe  of  relief} 
which  afforded  the  ftrongeft  prefumption  of  fettlement  in  the 
pariih  adfminiftering  it. 

Pitcairn  contra,  infifted  that  the  a£l  of  giving  relief,  wtitch  it 
was  as  much  the  duty  of  the  pariih  to  adminifter  to  cafual  poor 
{landing  in  need  of  it,  as  to  their  own  pari(hionerS|  could  not 
be  confidered  as  any  evidence  of  the  pauper's  Settlement  th^, 
unlefs  it  appeared  clearly  and  unequivocally  to  haviC  been  admi- 
niftcred  as  to  a  parifhioner.  That  without  faying  that  po  conti- 
nuance of  relief  cou!d  fumifli  fueli  an  interfereoce,  it  was 
enough  to  fay  that  no  fuch  inference  could  fairly  arife  from  two 
inftances,  when  it  was  determined  in  Rex  v.  Chaddertm  that  one 
inftance  was  not  fulEcient.  The  reKef  here  was  coofined  to  die 
pauper  himfelf,  and  was  not  extended  .to  his  4amily,  and  tfacR- 
fore  carried  more  the  appearance  of  cafual  relief.  If  a  repetition 
of  fuch  afliftance  f umt(hed  evidence  of  fettlemqpt  againft  ^  ptrifii, 
it  might  be  attended  with  iojurious  confequences  to  t}ve  poor. 

Lord  £ll«nboroughC.  J.  ^On  fubje^is  of  this  fprt  it  is  im* 
portant  that  there  (hould  be  one  uniCprm  rule,  as  fer  as  is  con- 
fident with  law  \  and  the  rule  having  been  laid  down  by  Lord 
Kenyon  in  the  King  v.  Chadderton^  that  the  bare  £iA  of  giving 
relief  to  a  pauper  within  the  parifli  was  no  evidence  of  his  fettle- 
ment there,  becaufe  it  might  be  |[iven  to  him  as  cafual  poor,  it 
is  proper  to  abide  by  it.  In  that  cafe  indeed  the  relief  v^  only 
adminiftered  once ;  and  it  becomes  neceflary  to  cooGder  whether 
its  having  been  adminiftered  more  than  once  or  feiseral  times 
alters  the  cafe,  and  diflers  this  in  fubftpnce  from  ti\e  ot^er ;  for 
each  inftance  in  itfelf  might  not  be  evidence  of  the  fettlement, 
and  yet  it  might  be  difficult  to  fay  th^t  feveral  inftances  might 
not  fumifli  the  concluGon.  At  the  fame  lime,  however,  it  is  to 
be  obfervedy  that  though  the  relief  were  given  for  any  kngth  of 

€i  tin.c. 
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time,  the  inference  may  dther  be  that  the  party  receiving  it  was        i8o7« 

a  fettled  inhabitantj  or  that  his  fettlement  could  not  be  known.        ■ 

But  that  would  bring  it  to  an  alternativc  cafe,  on  which  the  fcf-    ^"^  -a^ 

fions  might  draw  their  owh  conclufion ;  and  the  difficulty  would   The  Inhabi- 

illll  exill.    Upon  the  whole  therefore  it  appears  to  me,  as  the      tants  of 

better  rule  to  adopt,  that  it  does  not  amount  to  evidence  of  the  Chatham. 

fettlement.     And  there  would  be  great  impolicy  in  admitting 

it  to  have  any  weight  -j  for  if  the  parifh  officers,  by  giving  re-        , 

lief  to  a  pauper,  were  to  be  making  evidence  againft  themfelves* 

as  t6  his  fettlement  in  their  pari(h,  it  would  make  them  perform 

their  dutv  tocafual  poor  with  great  relu£lance.     And  therefore  it 

is  more  confonant  to  hupianity  and  policy,  and  to  the  rule  of  law 

laid  down  by  Lord  Kentyon,  to  fay  at  once  that  it  is  no  evidence 

of  the  fettlement,  than  to  leave  it  as  a  matter  of  inference  in 

each  cafe. 

The  other  Judges  concurring, 

Order  of  Seffions  quafhed* 


I  502  ] 
Holmes  and  Another  agahifi  Rainier.  j^^  ^^^^ 

'^■pHE  plaintiffs,  as  executors  of  Rear-Admiral  Sir  Hugh  Chrif-  A  flag  officer 
^  /Mff,  brought  thisadbion  againft  the  defendant,  Rear-Admi-  at  the   C^e 
ral  Rainier^  for  money  had  and  received  and  on  an  account  ftat-  y^    n^^^ 
ed  (Ince  the  death  of  the  teftator :  and  at  the  trial  before  Lord  of  his  fqua- 
EJUnborough  at  GuUJballt  a  verdi6t  was  taken  for  the  plaintiffs  dron  withia 
for  2700/.  fubjcfk  to  the  opinion  of  this  Court  on  the  follow-  ^^^  ^""*'i  °^ 
ing  cafe  j  with  liberty  to  refer  to  the  feveral  proclamations  {a)  *^'    ,     ^^ 

in  mand  in  the 
AJiatic  feas, 
for  the  fpecial  purpofe  of  getting  her  repaired ;  and  the  fhip,  after  going  there  and 
completing  her  repairs  in  the  manner  diredled  by  the  latter  officer,  and  receiving  an 
order  from  him  to  convoy  certain  (hipsou  her  return  to  her  former  ftation ;  while  executing 
fuch  order,  being  accidentally  feparated  from  her  convoy,  tooka  prize,  within  the  limits 
of  the  flag  officer's  command  in  the  jifiatic  feas,  but  in  the  coUrfe  of  re-joining  her 
original  flag  officer :  Held  that  the  latter  wab  not  entitled  to  the  flag  officer's  i-eighth 
ffiare  of  the  prize  \  hii  command  over  the  fhip  being  fufpended  while  (he  was  out  of 
the  limits  of  his  own,  and  within  the  limits  of  a  not  her  command. 

ifl)  By  the  proclarofttionof  the  27th  of  January  1797,  his  majefty 

diredU  the  diflribi^tion  of  prize  thus ;  "  the  whole  of  th^  QCt  produce 

Vot.  VIII.  D  d  « being 
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|8o7r       ki  the  prefent  and  late  king's  reigni  refpe&ing  prize-moneyi  a$ 
--  part  of  the  cafe^    The  afiion  was  brought  to  recover  i-8th  of  a 

and  Another  P^^^'  claimed  to  be  due  to  Rear*Admiral  Cbrifiian  under  the 
.  agwnfi  king's  proclamation  of  the  27th  of  January  1 797.  The  prize 
K^iNxsa.  fhip  Angelique  Sizz  taken  near  Prince  of  Waleis  yiand  indie 
Eqft  IndUsy  within  the  limits  of  the  command  of  R.  A.  Rainierp 
on  the  8th  day  of  July  1798)  by  his  majefty's  fiiip  VOi/eaUf 
Captain  Linzee.  In  1797  Rear- Admiral  Pringle  was  com* 
mander  in  chief  of  the  king's  fhips  at  the  Cape  of  Chad  Hope^  and 
r  503  ]  the  defendant  was  commander  in  chief  in  the  A/tattc  Seas.  The 
VOifeau  was  part  of  the  fquadron  under  the  command  of  Rear- 
Admirat  PrmgU ;  and  on  the  aad  of  June  1 797  was  fent  by 
him  to  the  Eaji  Ittdiet  to  be  repaired  \  there  being  no  poffibility 
of  repairing  the  (hip  at  the  Cape  ;  with  orders  to  return  without 
lofs  of  time,  and  join  him  at  the  Ca^  *:  and  by  letter  dated  22d 
Junei'j^'ji  he  requeded  Rear- Admiral  iS^ii///^  that  the  {hip 
might  be  docked  at  Bombay.  Captain  Linzee  arrived  with  his 
fliip  in  Auguft  1797  at  Madras^  where  Rear-Admiral  Rainier 
then  was ;  reported  his  arrival  to  himy  and  received  from  him 
the  following  orders  on  the  8th9  t6xh,  and  29th  of  Auguft  1 797 
(<?).  (On  the  8th.)  "  You  arc  hereby  dire^ed  to  put  yourfctf 
in  his  majefty's  (hip  UOifeau  under  my  command  until  further 
orders^  and  follow  fuch  orders  as  you  fliall  from  time  to  time 
receive  from  me  for  his  majefty's  fervice.  And  in  cafe  the  (hip 
you  command  (hall  be  at  any.  time  detached  from  me  on  a  par- 
ticular fenricCf  on  joining  me  again,  you  are  to  make  a  particu- 
lar report  of  your  proceedings  in  the  form  of  a  log  book,  inilead 
of  the  ttfual  mode  of  journal."  (Signed)  P.  R.  &c.     (On  the 


•»-r 


'*  being  firft  divided  into  eight  equal  parts,  the  captain  or  captains  of 
**  any  of  our  (hips  of  war  who  fhall  be  ad^ually  ou  board  at  the  taking 
^  of  any  prise  (hall  have  3-8ih  parts.  But  in  cafe  any  fuch  prize  (ball 
**  be  taken  by  any  of  our  (1iips»  &c.  under  the  command  of  a  flag  or 
*«  flags,  thefiag  officer^  or  officers  being  actually  on  hoard,  tr  dtrcdifig 
*<  and  aifiiUng  in  tie  capture^  (hall  have  oiu  of  the  faid  3-8th  parts ;  the 
<<  faid  X»8th  part  to  be  paid  to  fuel)  flag  or  flag  officers  in  fuck  pro* 
**  portions,  &c.,  as  aftermentioned^"  &c.  See  the  proclanuttioo  morr 
at  large  in  the  cafe  of  Harvey  v.  Cooie^  6  Eaftt  226. 
(a)  The  fubftance  only  of  the  orders  is  here  givea* 

aSth.) 
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2fth.).  "'Whereas  Rear- AdmlnlPriw^fe,  commander  m  chief       1807. 
afthe  Capf,  has,  by  letter  dated  the  lad  of  June  1 797,  rcquefted        •; 
that  his  mijefty^s  (hip   L'Oi/eau  under  yout  command  fliould  ^^^  Another 
be  docked  at  Bomhay ;  but  as  the  paflage  to  that  iflarid  at  this       agasnji 
time  of  the  year  is  both  difficult  and  dangerous,  &c.  you  are    Raikii*. 
therefore  hereby  dire£led  to  proceed  to  Calcutta  for  that  pur- 
pofe,  and  there  get  fuch  repairs  done,  aS  (hall  be  agreeable  to 
thein(tTu<lions  received  from  Rear- Admiral  Pringte.    You  are 
to  pnicure  vouchers  for  the  works,  &c.  and  alfo  of  all  difburfe-     £  jq^  q 
ments,  for  which  you  are  to  give  bills  on  the  proper  officers,  &c. 
and  you  are  to  take  a   duplicate  of  every  difburfement  for  the 
information  of  your  commanding  oflicer,  and  alfo  remit  a  coun- 
terpart thereof  to  me.     On  your  arrival  at  Calcutta,  you  are  to 
acquaint  the  Governor-General  therewith,  and  requeft  his  affif^ 
tancc,  &c.     When  ready  for  fea,  you  are  to  make  the  beft  of 
your  way  to  join  Rear- Admiral  Pringle  at  the  Cape  of  Good 
Hopif  or  the  Officer  commanding  there  for  the  time  being ;  wait- 
ing a  reafonable  time  if  necefiary  to  take  fuch  fhipsr  under  your 
convoy  as  may  apply  for  your  prote£lion.     And  whereas  his 
snajcCty's  (hip '  Orpheus  is  proceeding  to  the  fame  port  by  my 
orders  in  a  (late  o'"  dlfttefs,  you  are  to  keep  company  with  her 
until  her  arrival  there  \  and,  unlefs  there  (hould  be  a  vcrjr  pref- 
fing  occaGonfor  the  immediate  ferviceof  the(hip  you  command^ 
to  allow  her  the  preference  of  docking,  &c.     You  will  here* 
with  receive  a  copy  of  Captain  /fi/Ts  orders,  to  which  you  arc 
to  pay  all  due  attention.     In  cafe  there  (hould  be  a  neceffity 
for  your  proceeding  to  fea  together,  after  your  mutual  repairs 
are  cflFefted,  from  the  alarm  of  enemies'  cruizers  being  on  the 
coaft,  or  any  other  purpofe  of  fufficicnt  importance  to  prevent 
you  from  returning  to  your  (lation ;  always  adviGng  with  his 
excellency  the  Governor^General  as  above  direded  ;  you  are  to 
take  Captain  Hill  under  your  orders  in  abfence  of  any  fenlor 
officer."    (Signed)  P.  R.  &c.  (On  the  a^th)  «  Notwithftand- 
ing  what  is  contained  in  the  preceding  order,  you  are,  when  fit ' 
for  fea,  with  four  months  proviGon,  to  proceed  from  Calcutta  to  t 
this  road,  to  receive  my  further  orders  *,  completing  your  pro- 
vifions,^  &c.  ^Signed)  P.  R.  &c.     Captain'  Limue  proceeded 
according  to  thefe  orders  to   Calcutta,  where  after  many  delays  ' 
he  completed  the  repairs  of  the  VOifeau.    On  the  7th  of  April     r  roe  1 
1798,  R.  A.  Rainier  wrote  to  Captain  Linzee  the  following  let-* 

D  d  «  tcr. 
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1 807.        tcr,  which  Captain  Lintee  received  at  Calcutta.-    "  St^o^,  TeL 
~^  lycberry  Road,  April  'jth  1 7981  Sir,  I  have  received  a  copy  of 

and  Another  Y^^'^kttcrof  the  nth  ultimo,  in  anfwer  to  which  I  acquaint 
Ggainfi  ypu  that  provided  tliis  fhould  find  you  in  the  river  of  Bfngalj  or 
Raikiir.  at  fea,  in  company  with  the  (hips  mentioned  in  Mr.  Secretary 
Barlow*^  letter  of  March  7th|  or  with  any  other  fliips  bound  to 
the  Cape  ofGvtd  Hope  or  England^  you  Ate  to  make  the  bed  of 
your  way  with  them  to  join  your  commanding  officer  \  other- 
wife  you  may  proceed  to  Madrafs  road  for  the  purpofe  men. 
tioned  in  your  letter,  and  where  you  will  receive  my  ovders  for 
your  future  condu£b."  (Signed)  &c.  P*  R.  As  foon  as  the 
repairs  were  completed  Captain  Linzee  failed  in  the  VOifeau 
from  Calcutta^  for  the  purpofe  of  re-joining  his  commander  in 
chief  at  the  Cape  of  Good  Hope\  taking  under  his  convoy,  accord- 
ing to  the  fame  letter,  feveral  homeward  bound  Eaft  Indiamcn, 
From  ftrcfs  of  weather  the  VOifeau  was  compelled  to  leave  the 
Eajl  hidtamen  at  fea,  and  bear  aviray  for  Prince  of  Wales^s  Iflandt 
vfhtx^fhe  made  the  capture  of  the  Angelique,  in  the  Afiatic  Seas, 
within  the  limits  of  Rear  Admiral  RainierV  command,  and  failed 
with  her  for  the  Cape,  where  the  Angelique  and  cargo  were  duly 
condemned  as  prize  and  fold ;  and  the  flag  i-8th  has  been  £ncc 
received,  as  before  ftated,  by  the  defendant.  During  all  the 
time  Captain  Linzee  was  at  Calaitta,  he  communicated  the  pro- 
grefshe  made  in  repairing  the  ihip,  the  obftacles  he  met  with, 
and  all  other  circumllances,  to  Rear- Admiral  Rainier,  who 
fent  copies  of  his  letters  to  Rear- Admiral  Pringle^  Captain 
Linzee  7\{o  communicated  to  Rear- Admiral  Rainier  the  progrefs 
r  506J  of  his  voyage  to  Calcutta,  and  the  fliips  he  had  under  his  pro- 
teflion.  He  did  not  make  fuch  communication  to  the  com- 
mander in  chief  at  the  Cape ;  the  diftance  bet^^een  the  places 
b^ing  ixoe  leagues^  but  on  his  return  to  the  Cape  be  deliver* 
cd  to  Sir  H.  ChriJHan,  commander  in  chief  at  the  Cape^  vouchers 
of  all  his  diiburfements  on  ;)ccount  of  the  aforefaid  repairs ; 
the  bills  for  which  were  drawn  in  Captain  Linzet?^  own.  name. 
Orders  were  iflued  for  the  recall  of  Rc^r- Admiral  Pringle  from 

his  command  at  the  Cape  cf  Good  Hope  on  the and  received 

by  him  on  the  — .     Rear-Admiral  Chrijian  was  appointed  to 

fiiccccd  him,  by  orders  dated  9th  September  1797,  and  arrived  at 

the  Cape,  and  took  upon  himfelf  the  a<Slual  command  before  the 

.    capture  in  queftion,  and  was  in  fuch  command  at  tlie  time  of 

the 
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the  capture.     Thercfpeftive  feniority  of  tliefe  three  admirals 

was  as  follows:  i.  Rear- Admiral  Pri^g^t  2.  R.   A.  Rainierp 

3.  R.  A.  Sir   Hugh  Chrijlian.     The  que  11  ion  for  the  opinion  of      Holmes 

the  Court  was  whether  the  plaintiffs  were  entitled  to  recover  ?   *"°  Anothtt 

If  they  were,  the  verdift  was  to  (land  :  if  not,  a  nonfuit  was  to     Rainii r. 

be  entered. 

DampieTf  for  the  plaintiffs,  referred  toLord  Keith  y,  Pringle  [a) 
to  fliew  that  Rear-Admirai  Chrijlian^  who    fucceeded  R.  A. 
PringUj  after  the  latter  had  detached  VOifiau  from  the  Cape  for 
the  purpofe  of  getting  repaired,  with  orders  to  return  again  to 
his  ftation,  had  the  fame  right  to  tlie  prize  taken  after  his  fuc- 
cedion  to  the  command  by  that  (hip  on  her  return  towards  the 
Cape^  as  R.  A.  jPr/'/T^/r  himfelf  would  have  had,  if  he  had  retain- 
ed the  command.     And  then  ftated  the  queilion  to  be  (hortly 
this,  whether  the  commanding  flag  officer  on  one  Ration,  who       pr^.  -« 
fends  a  fhip  of  his  fquadron  within  the  limits  of  another  diftinffc 
zovoTCiZXi^^  for  a  particular  purpofe^  be  entitled  to  the  i-eigh^h  of  a 
prize  taken  by  that  (hip  within  thofe  other  limits;  or  whether  it 
belong  to  the  flag  officer  within  the  limits  of  whofe  command  it 
is  fo  taken  ?     In   arguing  which  for  the  plaintifl^s,  he  relied  on 
the  (hip  having  been  detached  from  the  Cape  for  a  fpecial  pur- 
pofe, in  the  execution  whereof  the  captain  was  all  the  time  ad- 
ing  in  obedience  to  his  original  commander ;  and  after  that  pur- 
pofe executed  he  was,  in  obedience  to  the  fame  ord.r,  upon  his 
return  to  his  proper  ftation,  in  the  courfe  of  which  the  prize  was 
taken.    That  this  was  not  inconGftent  with  the  captain's  fub- 
je£lion  to  the  temporary  and  collateral  commands  of  R.  A. 
Rainier^  while  he  was  within  the  limits  of  his  command  \  and 
therefore  the  cafe  might  have  been  diflPer^nt  if  the  prize  had  been 
taken  under  the  afiual  dire£tion  or  affiftance  of  the  latter.     But 
that  throughout  the  correfpondence,  R.  A.  Rainier  recognizes 
that  Captain  Linzee  was  a£ling  under  the  commands  of  the  flag 
officer  at  the  Cape^  which  he  does  not  take  upon  him  to  revo'lce, 
but  gives  his  own  orders  with  reference  to  the  original  purpofe 
fo  far  as  circumftances  would  admit  of.     That  R.    A.  Pringle 
was  alone  refponfible  for  fending  the  (hip  within  the  limits  of 
R.  A.  Rainief's  ftation,  and  not  the  latter  |  and  that  the  flag 

(tf)  4  £ajf  262. 
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1807.       ofScer's  fliare  of  the  prize,  where  he  does  not  in  fzSt  diteO.  6t 

— ! —        ;iflift  iu  the  capture,  .is  meant  as  a  reward  for  his  fefponfibtlity 

^^3*"^?     That  tbc  words  of  the  proclamation,  "  direffing  and  afftftmg  in 

*    aiainft       ^^  capture,"  were.confidered  in  I>ord  Ndfon  y.  Tvckir  {a)  Jo  be 

Rainier,     ufcd  in  a  large  fenfe^  and  that  it  was  epough  if  the  capture 

L  5^^  3       were  made  by  a  detached  {hip  while  afling  in  purfu^^nce  of  the 

order  pf  lusr  original  flag  pfHcer. 

Holrofd^  contra,  referred  to  the. cafe  of  the  Orion  {h)%  toihew 
that  a. prize  taken  by  a  (hip  during  a  temporary  fufpenGon  of 
the  original  command  imder  which  (he  was  acting,  though  not 
totally  feparated  from  fuch  comm^d,  precluded  the  origixul  flag 
officer's  claim  to  the  i^eighth :  and|  as  he  was  proceeding  to 
argue,  transferred  it  to  the  flag  officer  under  whofe  temporary 
command  the  prize  was  taken  :  though  that  being  the  cafe  of  a 
^etached  (lup  afterwards  receiving  diftin£l  and  feparate  orders 
from  the  admiralty,  no  queftion  arofc  as  to  any  other  flag  offi- 
Cjcr'^  (hare,  but  the  whole  was  decreed  to  the  captain* 

On  this  part  of  the  cafe  however  the  Court  gave  no  opnion  • 
Lord  Ellenborougb  C.  J*  faying  that  it  was  a  very  diflFerent  quef- 
tion  whether  R.  A.  Rainier ^  were  entitled,  in  cafe  R.  A.  Ckrif 
iiatf%  executors  were  not ;  which  qucftion  it  was  Hot  neceflary 
t6  decide  at  prefent. 

Lord  Ellenborough  C.  J.  then  continued. — ^It  is  clear  that 
the  plaintiffs  arc  not  entitled  to  recover  as  the  reprcfcntatives  of 
Sir  Hugh  Chrifiian^  who  was  neither  on  board  Captain  Linze^s 
(hip  at  the  time  of  the  capture,  nor  virtually  directing  or  ailift- 
ing  in  it.  Captain  Linzee  was  indeed  originally  under  the  com- 
mand of  the  flag  ofiicer  at  the  Capt ;  but  his  (hip  bad  been  fcnt 
out  of  that  ftation,  and  within  the  limits  of  another  commander, 
for  the  fpecial  purpofe  of  obtaining  repairs.  When  therefore 
r  5^9  3  the  (hip  was  fent  out  of  the  limits  of  the  Cape  of  Good  Hope  Na- 
tion, there  was  a  fufpen(iOn  of  all  command  of  the  flag  officer 
there,  aAual  or  virtual ;  and  fo  it  continued  untij.  (he  returned 
again  within  the  limits  of  the  fame  command.  It  might  have 
been  another  queflion,  if  the  commifliion  granted  to  the  com* 
mander  in  chief  at  the  Cape  had  exprefsly  authorised  him  to 
detach  (hips  beyond  the  ordinary  limits  of  that  ftation  for  a  fpc* 
cial  purpofe }  but  there  is  no  evidence  of  that  fort  laud  before  ust 

(tf)  4  Ei^t  t$t%  3«  {h)  4  Roh,  Adm.  Rep.  36a. 
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It  is  fui&cient  therefore  to  fay  that  the  plaintiffs  are  not  entitled        jSoy. 
to  recover  the  i-eighth  flag  ihare ;  and  it  is  unneceflary  to  dc-        — — 
cide  whether  Rear-Admiral  Rainier  is  entitled  to  it  under  tbefe     '?^'*' *f  - 
circumftances.  againP 

Grose  J.  agreed  that  it  was  unneceflary  to  decide  now  upon  Raimuf.. 
R.  A.  Rainier^ s  right  to  this  (hare.  It  is  fuiEcient  to  fay  that 
the  plaintiflTs  are  not  entitled.  There  is  notliing  in  the  procla- 
mation to  give  the  i-8th  (hare  of  the  prize  to  the  flag  officer 
at  the  Cape.  The  capturing  (hip  was  not  under  his  command 
at  the  time,  and  the  prize  was  taken  out  of  the  limits  of  his 
ftatton  \  and  nothing  is  ftated  of  the  terms  of  his  commi£Eon» 
to  (hew  that  his  autliority  extended  beyond  thofe  limits  for  any 
particular  purpofe. 

Lawrence  J.  The  plaintifi^s  are  not  entitled  to  recover  under 
the  terms  of  die  proclamation  unlefs  they  can  (h^w  that  the 
prize  was  taken  by  a  (hip  under  tlie  command  of  R.  A.  Chnf- 
tian  at  the  time ;  without  which  it  cannot  be  faid  that  he  was 
direSing  or  ajfijling  in  the  capture,  to  entitle  him  to  the  flag 
o(Ecer's  (hare.  The  queftion  then  is  whether  he  were  entitled 
to  (hare  a  prize  taken  out  of  the  limits  of  his  command  by  a  C  5<o  3 
ihip  which  had  been  under  the  command  of  the  flag  ofiicer  at 
the  Cape^  and  by  him  difpatched  out  of  thofe  limits  upon  a 
particular  fervice  within  the  limits  of  another  commander  ? 
If  there  be  nothing  in  the  terms  of  his  commiiCon  to  entitle 
him,  we  can  look  only  to  the  king's  proclamation  \  in  conIlru«  • 
ing  which  I  think  we  mud  confider  that  the  command  of  the 
flag  officer  at  the  Cape  was  fufpended  during  the  time  that  the 
capturing  (hip  was  out  of  his  limits  and  within  the  limits  of 
another  command.  Suppo(e  R.  A.  Cbrijlian  had  fent  orders 
to  Captain  Linzee  to  return  to  the  Cape,  and  that  R.  A.  Rainier, 
within  whofe  limits  Captain  Linsue  was  at  the  time  of  the  cap- 
ture, had  ordered  him  to  remain  there  \  whofe  order  was  he  to 
obey  ?  The  cafe  (hews  that  while  within  thofe  limits  he  received 
his  orders  from  R.  A.  Rainer,  and  paid  obedience  to  them. 
Whether  the  latter  aAed  properly  in  employing  Captain  Linzee 
in  any  other  fervice  than  that  which  he  was  fent  within  thofe 
limits  to  perform  is  another  queftion,  with  which  we  have  no 
concern. 

Le  Blanc  J.   I  think  R.  A.  Chriftian  is  not  entitled  to  the 
flag  officer's  (hare,  becaufe  the  prize  was  not  taken  by  a  (hip 

D  d  ^  under 
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1807.        under  his  command  at  the  time.     When  Captain  Linzeth  fliip 
^pn^  within  the  limits  of  R.  A.  RainW%  command,  flic  was 

and  An"  thcr  ^""^  ^^  '^'^^  ^^^  ^'^^^^^  ^^^^'^  ^'"^'  ^'^^  *^  *^^^  '^^     ^°'  ^^ 
47^/ii»y?       ordered  her  to  take  under  her  convoy  the  homeward  bound 

Rainier.  Indiamen^  and  flie  was  performing  this  fervice  when  flic  was 
driven  by  ftrefs  of  weather  from  the  other  fliips,  and  compelled 

C  5 1 1  ]  to  bear  away  for  Prince  of  Wale/s  IJland^  where  flie  took  the 
prize.  The  cafe  muft  therefore  be  taken  as  if  flic  had  taken 
the  prize  while  convoying  thofe  fliips ;  for  it  happened  when 
flie  was  only  feparated  from'  tlicm  by  accident. 

Poftea  to  the  Defendant. 


Tuefday^     Hatton  and  Another,  Affignees  of  Fairxess,  a  Bank- 

June  9th.  .    ^  't  ,    ^         t 

rupt,  againji  Jackson  and  Another. 

G  ^^  68     T^  trover  for  the  fliip  Mary^  which  was  tried  at  the  Sittings 

/ 1  c.  reciting        ^^   Guildhall  before   the  Lord  Chief  Juftice,  a  verdi£l  wiS 

that  by  the      taken  for  the  plaintiffs  for  the  value  of  the  fliip,  fubjc^l  to  the 

laws  m  force,  Qpi^ion  of  this  Court  on  the  folio wiug  cafe.  Previous  to  and 
upon  any  al-       *^  *  ** 

teration  of 

property  in  any  veffel  in  the  fame  port  to  which  (he  belongg,  an  indorfennent  on  the 
certiticate  of  regiHry  is  required  to  be  made;  enadls  that  fuch  indorfement  fhall  be 
made  in  the  form  therein  ex prefTed,  and  ffaall  be  Agncd  by  the  vendor,  &c.  and  a  copy 
of  fuch  iudorft-ment  (hall  be  deliyered  to  the  regiftering  officer,  or  otherwife  the  fale 
/hall  be  ntterlly  null  and  void:  and  fuch  officer  is  required  to  make  entries  thereof  on 
the  affidavit  on  which  the  original  certificate  was  obtained,  and  in  the  book  of  re^ 
giitry,  and  to  give  notice  thereof  to  the  commiflioners  of  cufloms.  Thenyi  16.  pro- 
vides that  if  auy  veflel  fhall  be  at  flea,  or  ^hfeni  from  the  port  to  nvbtch  fbe  heiw^h 
when  fuch  alteration  in  the  property  (hall  be  made;  fo  that  an  iodorfement  on  tbe 
certificate  cannot  be  made ;  (afTuming  that  the  certificate  is  always  with  thefhip;) 
then  it  fubftitutes  a  bill  of  fale  to  be  made  in  lieu  of  tlie  indorfement  on  the  certi£« 
cate;  reqiiiring  the  fame  delivery  of  a  copvi  and  the  fame  entries  and  notice  thereof, 
as  were  required  fo^  the  ipdorfcment  of  the  certificate  by  their  prior  feflion  ;  but 
that  within  ten  days  after  the  vefTcPs  return  to  her  portr  the  indorfement  on  the  cer- 
tificate, dec.  fhall  be  made  as  before  required.  Held  that  the  provifions  of  the  two 
fe^ions  comprehena  every  transfer  of  property  in  a  fbip ;  and  that  a  bill  of  fale  exe- 
cuted by  a  fole  owner  of  a  vefTel  belonging  to  the  port  of  Sunderland  to  a  vendee 
refiding  in  London^  at  a  time  when  the  venel  was  In  the  port  of  London^  was  void  for 
yni\t  of  complynig  with  the  requifites  of  one  or  other  of  thofe  fe^ions;  neither  of 
them  having  been  complied  with :  and  that  it  was  not  fufEcient  for  the  vendee  to 
have  complied  with  the  requifites  of  the  flat.  7  8cS  IV.z.c.  22./.  21.,  which  requires 
9  regifter  de  novo  upon  any  transfer  of  property  to  qnotber  port,  and  that  the  fonn^ 
certificate  fhall  be  delivered  up  to  be  cancelled. 

at 
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at  the  time  of  the  execution  of  the  inflrument  annexed  {a)j        1807. 

date4the  31ft  of  Auguji  *  1805,  Fairlefs^  the   bankrupt,  who        

refided  at  Bt/b$p  IVearmouth  in  the  county  of  Durham,  was  the  ?V^°IJ 
fole  regiftered  owner  of  the  (hip  Mary,  then  belonging  to  the  agamji 
port  of  Sunderlandy  where  (he  was  duly  regiftered;  and  he,  Jackson. 
being  then  indebted  to  the  defendants,  refiding  in  London,  in  *r  en'X 
700/.,  agreed  to  fell  and  they  agreed  to  purchafe  the  faid 
fliip,  then  in  the  port  of  London,  for  1200/.;  and  Mr.  Gray,  a 
folicitor  at  Stockton,  was  appointed  by  Fairlefs  to  prepare  a  pro- 
per transfer  of  the  (hip  to  thd  defendants.  Gray  accordingly 
prepared  the  faid  indrument,  and  alfo  a  copy  ther^of^  and  the 
form  of  the  indorfement  as  after- mentioned  to  be  made  on  the 
rcgifter,  and  fent  them  to  Fairlefs,  with  inftni£tions  for  execut- 
ing the  inftrument,  and  delivering  the  copy  fo  the  colle£tor  of 
the  cudoms  of  Sunderland.  The  defendants,  on  the  3 id  of 
jiugufl,  paid  to  Fairlefs  500/.,  and  he  executed  the  faid  infiru- 
ment,  but  did  not  then  deliver,  nor  has  at  any  time  fince  deli- 
vered the  faid  copy  to  the  faid  colle£lor.  On  the  29th  of 
Augujl  1805  the  fhip  arrived  at  the  port  of  London;  and  on 
the  30th  her  original  regifter,  purfuant  to  dired^ions  given  by 
Fairlefs  to  the  captain,  was  delivered  by  him  to  the  defendants 
in  London  ;  who  took  pofle/Con  of  the  (hip,  and  converted  her 
to  their  own  ufe ;  and  fent  the  original  rcgifter  to  Fairlefs,  who 
made  the  following  indorfement  thereon :  *<  Be  it  remembered, 
•^  That  I,  Jlf.  i^air/^  of  Bifhop  Wearmouth,   &c.  have  this  day     r   ria   1 

(«)  This  was  an  indenture,  made  on  the  31(1  of  Augufl  1805,  be- 
tween Fairlefs^  therein  defcribed  as  ol  Bifhop  Wearmouth  in  the  county 
of  Durham}  and  the  defendants,  defcribed  as  merchants  of  London  ; 
whereby,  after  reciting  that  Fairlefs  was  the  fole  owner  of  the  fhip 
Mary^  intended  to  be  thereby  a(Ggned,  and  that  by  a  certificate  of 
regidry  under  the  hands  and  feals  of  the  proper  ofi^ers  of  the  cudoms 
of  the  poit  of  Sunderland,  dated  the  15th  of  July  1S03,  it  appeared 
Xhat  the  (hip  had  been  duly  regidered  at  that  port ;  which  certificate 
was  as  follows;  (fetting  it  out  in  words  and  figures  according  to  the 
ufual  form,  and  in  which  the  fhip  is  defcribed  as  the  Mary  of  Sunder* 
land,  and  is  dated  to  have  been  duly  regidered  at  that  port ; )  and 
reciting  alfo  that  the  defendants  had  contra6ied  with  Fairlefs  for  the 
purchafe  of  the  fhip  for  1200/.:  it  was  witnefled  that  in  purfuance  ok 
fuch  agreement  and  in  confideratSon  of  that  fum,  Fairlefs  fold  and 
aifigned  to  the  defeadantt  *<  the  faid  (hip  Mary,  now  on  a  voyage  from 
»« the  fort  ^  Sutidrr]«94  /^  tb^pQrt  of  London,  &c." 

«*fold 
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'<  fold  and  transferred  all  my  rights  fiiare»  or  intereft  in  the  flup 
<*  Mary  J  mentioned  in  the  within  certificate  of  trcgiftry9  to  7* 

aad  Another  *'  *"^  ^'  J^¥^^  ^^  Lembn^  merchants.  "Wltncfc  my  hand 
againfi  '*  ^^'^  3  X  ft  of  Augufi  1 805.  Signed  in  the  prefence  of.^  Fmr^ 
Jackson,  .lefi  duly  execmed  that  indoifement  in  the  prefence  of  two  wtt- 
nefles,  and  tranfmitted  it  to  the  defendants ;  but  did  not  then 
deliveTi  nor  has  at  any  time  flnoe  deli¥ered  the  faid  copy  to  the 
faid  colkdor.  On  the  9th  of  StpUmber  1805  the  bill  of  iale 
executed  by  Fiurlifi^  and  die  original  certificate  of  regiftry 
granted  to  hiioiy  and  which  puxf>orted  on  the  face  ef  it  to  be  of 
the  fiiip  Maryy  belonging  to  the  port  of  Sundfrland^  with  the 
fatd  indorfement  thereoni  were  exhibited  by  the  defendants  to 
the  collefbor  and  comptroller  of  cuftoms  in  London  ;  and  die 
faid  certificate  was  delivered  up  to  the  commil&oners,  and  ean- 
celledf  and  regiftry  de  novo  obtained)  and  a  certificate  thereof 
granted}  purporting  to  be  of  the  (hip  Mary  of  London^  and 
taking  notice  that  the  faid  certificate  granted  at  Sunderhmd  had 
been  cancelled.  The  defendants  have  fince  employed  the  fiiip 
as  a  (hip  belonging  to  the  port  of  London.  On  the  i  ith  of 
September  1805  die  colle£lor  of  the  cuftoms  at  Sunderland  re- 
ceived the  following  letter,  figned  by  the  coUe£)or  of  the  caf- 
toms  at  London.  <<  Sir,  Hie  certificate  of  regiftry  granted  at 
•«  your  port  the  i6th  of  Jtdy  1803  for  the  (hip  Mary^  R»  & 
**  mafter,  was  this  day  delivered  up  and  cancelled,  and  the  faid 
<<  veflel  regiftered  de  novo  at  this  port.  9th  Sept.  1805. 
^  Yours,  &c.  IF.  Reade,  S.  C.  Cuftom-houfe,  London.^  •  In 
confequeuce  whereof,  on  the  faid  i  ith  of  September  the  collec- 
tor of  Sunderland  caufed  the  following  memorandum  to  be  in* 
dorfed  on  the  onth,  upon  which  the  original  certificate  of 
C  514  ]  regiftry  was  obtained^  and  alfo  to  be  entered  in  the  book  of 
regiftry  there.  ^  Regiftered  de  novo  at  the  port  of  London  9th 
September  1 805."  The  faid  oath,  with  the  faid  indor(ement 
thereon,  arid  the  book  of  regiftry,  are  public  documents  to 
which  any  perfon  may  have  accefs  on  applying  for  that  purpofe. 
On  the  29th  of  September  1 805  Fairlefs  committed  an  ad  <J 
bankruptcy ;  upon  which  a  commiflion  was  afterwards  iflued 
againft  him,  and  he  was  duly  declared  a  bankrupt :  and  the 
ptaindSs  are  his  adignees,  under  an  alEgnment  made  the  aift 
of  November  1 8o;.  A  copy  of  the  mdoriement  fo  made  on 
the  original  certificate  of  regiftry  was  not  at  the  time  Faklefi 

became 
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-became  a  bankrupt^  nor<has  Gnce,  been  delivered  to  the  perfoM       1807^ 

^ttthorued  to  make  xegiftry  and. grant  certificates >pf  regiftry  in        «— --^  I 

4he  port  of  Sunderland^  nor  any  entry  thereof  indorfed  on  the     ^^'"^^^ku-.  ' 

.•oath  or  affidavit  on  which  the  original  certificate  was  obtained,       againjl 

nor  any  notice  thereof  given  ;to  the  commxiEoners  of  the  cuf-     Jackson.  | 

corns,  nor  any  memorandum  of  the  fame  made  in  tlie  book  of 

regiftry  at  the  port  of  Sunderland^  nor  any  copy  of  fuch  bill 

.of  fale  delivered  to  the  perfon»  authorised  to  make  regiilry  and  1 

grant  certificate  of  regiilry,  nor  any  entry  thereof  indorfed  on  ' 

the  faid  oath  or  affidavit,  nor  any  notice  of  die  fame  given  to 

the  :Commiifioner4  of  the  cuftoms,  otherwife  than  as  before 

mentioned.    The  queftion  for  the  opinion  of  the  Court  was, 

Whether  fthe  plaintrffs  were  entitled  to  recover  in  this  a£iion  ? 

If  they  were,  the  verdi£l  was  to  iland ;  if  not,  a  verdi£l  was  to 

be  entered  for  the  defendants. 

Holroydf  for  the  plaintifFsj  faid,  that  whether  the  (hip  were  to 
be  confidered  at  the  time  of  the  transfer,  as  a  (hip  in  the  fame 
port  to  which  Jhe  belonged^  within  the  15th  fedion;  or  as  a  Ihip     [  CIC  3 
abfint from  fuch  forty  within  the  i6th  fe&ion  of  the  flat.  34  Geo. 
3.  c.  68. ;  in  neither  cafe  had  the  requifites  of  the  ftatute  been  I 

complied  with  :  for  neither  a  copy  of  the  indorfement  upon  die 
original  certificate  of  regifiry  had  been  delivered  to  the  perfon  | 

authorized  to  make  regiflty  and  grant  certificates  of  regiftry 
in  the  port  of  Sunderland;  which  is  required  by  the  15th  fee- 
tion  to  be  done  by  the  party  to  the  transfer }  without  which 
the  iale  is  declared  to  be  utterly  null  and  void :  nor  was  a  dopy 
of  the  bill  of  fale  fo  delivered,  nor  any  entry  thereof,  indorfed 
on  the  oath  or  affidavit ;  nor  any  notice  of  the  fame  given  to 
the  commiffioncrs  of  the  cuftoms,  as  is  directed  by  the  16th 
feflion,  in  cafe  of  the  transfer  of  a  (hip  abfent  from  the  port 
to  which  ihe  belongs.  To  this  puipofe  the  cafe  of  Bloxham  v« 
Hubkard  {a)  is  diredly  in  point.  He  afterwards  argued  that 
this  was  to  be  confidered  as  a  ihip  abfent  from  the  port  to 
which  (he  belonged  at  the  time  of  the  transfer ;  and  therefore 
that  the  requifites  of  the  i6th  feAion  ihould  have  been  com- 
plied with.  The  affignment  itfelf  confiders  her  as  a  (hip  at 
fea,  though  (he  were  in  fa£l  in  the  port  of  London  at  the  time 
of  the  tnmsfer.    But  the  port  to  which  a  (hip  belongs  is  afcer- 

(a)  5  Bqfi,  407. 

tained 


jSis  CASES  iH  TRINITY  TERM 

.1807.  taincd  by  ftat.  26  G..3.  c.  60.  /.  5.  to  be  that  "  from  and  to 
which  (he  (hall  ufually  trade  j  or»  being  a  new  (hip,  (hall  in 

d  A^^^h  ^^^^  ^^  trade  i  and  at  or  near  which  the  huftand'or  aAing 
a^ainj       owner  ufually  rcfides."    There  is  nothing  inconfiftent  with  this 

Jacksow.  provifion  in  the  fiat.  7  &  8  ^.  3.  r.  22./.  21.  i  which  dire£ls 
that  there  (hall  be  a  regifiry  de  novo  upon  any  transfer  of  pro- 
perty in  a  (hip  to  another  port :  becaufe  that  only  applies  to 

C  5^^  ]  ^hat  is  to  be  done  in  the  port  to  which  the  Ihip  is  fo  trans- 
ferred. But  the  latter  (latute  dire^s  certain  other  things  to  be 
done  in  the  port  from  whence  the  transfer  is  made ;  which  muft 
either  be  taken  to  fuperinduce  other  things  to  be  done  in  addi- 
tion to  what  was  required  by  the  (latute  of  William^  or  to 
fuperfede  the  latter  altogether.  The  objefi  of  the  Legiflature 
was  to  enable  the  property  in  Brhijb  ytfkh  to  be  ea(ily  traced 
by  public  documents ;  which  cannot  be  done  unlefs  fome  me« 
morial  of  the  transfer  of  a  (hip  from  one  port  to  another  re* 
mains  upon  the  regiftry  of  the  port  to  which  (he  originally 
belonged.  They  therefore  meant  to  comprehend  every  pofiible 
cafe  of  transfer  within  the  defcriptions  of  the  15  th  and  i6th 
fe£tions  of  the  (lat.  34  G.  3.  c.  68.  as  of  a  (hip  either  in  or  out 
of  the  port  to  which  (he  belonged  at  the  time  of  the  transfer : 
and  the  provi(ions  of  thofe  two  fe£lions  are  adapted  accord- 
ingly, upon  the  fuppoiition  that  the  certificate  of  regiftry  is 
always  kept  on  board  the  (hip,  as  it  ought  properly  to  be* 
Therefore  where  the  (hip  is  in  the  port  to  which  (he  belongs, 
the  transfer  -of  property  is  to  be  made  .by  indorfement  on  the 
certificate  of  regiftry ;  a  copy  of  which  is  to  be  delivered  to 
the  proper  oflBcer  of  that  port  to  enable  him  to  make  the  necef- 
fary  entries  on  the  original  affidavit  and  in  the  book  of  regiftry, 
kept  as  public  documents  in  the  fame  port,  and  to  give  notice 
thereof  to  the  commiflioners  of  the  cuftoms.  On  the  other 
hand,  where  a  transfer  is  made  of  a  (hip  abfent  from  her  port ; 
fo  tiatf  in  the  language  of  the  i6th  fe£lion,  an  indorfement  on 
the  {n)  certificate  cannot  be  Immediately  made,  (the  certificate 

f  51 7  ]  of  regi(try  being  fuppofed  to  be  abfent  with  the  (hip,)  the  copy 
of  the  bill  of  fale  is  to  be  delivered  to  the  fame  ofiicer  who  is 
to  make  the  fame  entries  thereof^  and  give  the  fame  notice^  as 

{a)  By  miflake  in  the  printed  a£l  it  runs  thus,  *^  fo  that  an  indorfe« 
xnent  or  certificate  cannot  be  immediately  made,''  &c«  Vide  Heath 
V.  Hubbardi  4  Eqfl^  1 20. 

be 
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he  was  requited  to  do  of  the  indorfement  on  tKe  certificate  In        1807. 

the  former  cafe.    But  according  to  the  conftrufiion  contended 

for  by  the  defendants,  if  the  (hip  were  abfent  from  her  port  at  ^^^  Another 

the  time  of  the  transfer,  but  had  left  her  certificate  of  reglftry       againii 

on  (hore,  it  would  not  be  neceflary  to  comply  with  the  requifites     Jacksok, 

eitlierof  the  15th  or  i6th  fcdlions,  as  not  being  a  cafe  within 

either ;  which  would  be  a  manifeil  abfurdity. 

Richard/on^  for  the  defendants,  reftcd  their  title  upon  the  flat. 
7  &  8  JfTi  3.  r,   2%.  f,  21.  which  provides  for  the  cafe  of  a 
transfer  of  property  in  a  fliip  (r.  e.  of  the  whole  (hip)  to  another 
port,  by  requiring  a  reglftry  de  novo  of  her  in  the  port  to  which 
ihe  is  fo  transferred,  and  a  delivery  up  of  the  former  certificate  to 
be  cancelled ;  both  which  were  done  in  this  cafe  on  the  fale  of 
the  (hip  to  the  defendants,  who  were  merchants  refiding  at  the 
port  of  London.    The  fame  claufe  of  the  aft  provides  for  the 
cafe  of  a  partial  alteration  of  the  property  in  the  fame  port,  by 
the  fale  of  one  or  more  (hares  only,  which  fale  is  required  to  be 
acknowledged  by  indorfement  on  the  certificate  of  regiftry  before 
two  witnefTcs.    The  former  part  of  the  provifion  remains  un- 
altered by  any  of  the  fubfequent  ftatutes.     But  the  ftat.  26  Geo. 
3.  c.  60.  yi  16.  reciting  in  the  very  words  of  the  latter  branch  of 
the  ftatute  of  William^  that  the  provlfions  made  in  the  faid  a£b, 
«<  touching  the  indorfement  on  certificates  of  regiftry  in  cafe  of 
«*  any  alteration  of  the  property  in  any  (hip  in  ihe  fame  port  to 
«'  which  (he  belongs,"  had  been  found  infufiicient  5  for  remedy 
enafts,  that  in  every  yi/rA  cafe,  befidesthe  indorfement  required  by      [  518  ] 
the  faid  aft,  there  (hall  alfo  be  indorfed  on  the  certificate  certain 
other   things  there  mentioned ;  and  that  the  vendee  (hall  alfo 
deliver  a  copy  of  fuch   indorfement  to  the  regiftering   officer, 
who  is  to  indorfe  an  entry  thereof  on  the  original  a(Bdavit  on 
which  the  original   certificate  was  obtained,  and  alfo  to  make  a 
memorandum  of  the  fame  in  the  book  of  regiftry,  and  give 
notice  of  it  to  the  commi(fioners  of  the   cuftoms.     Then  the 
ftat.  34  Ceo,  3.  r.  68.  /  15  tjf  16.  refers  to  the  fame  branch  of 
the  ftatute  of  William  which  was  the  objeft  of  the  ftat.  26  Geo. 
3.  namely,   «<  an  alteration  of  property  in  any  (hip  in  the  fame 
«« port  to  which  (he  belongs,"  on  which/.  15  recites  that  by  the 
laws  now  in  force  *<  an  indorfement  is  required  to  be  made  ;"  and 
then  it  enafts  x)x^tfuch  indorfement  (hall  be  made  in  the  manner 
therein  prefcribed.     And  then  the  i5th  feftlon  comes  by  way 

or 
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1307.       olpr<nnf(f^ « that  if  atiffliip  (htU*  be  at  ita  or  abfent  fintta  die 
<<  port  to  which  (he  betongt  at  the  time  vAnttifidk  alteratim  of 


^p«««. 


i^  A^^h  r  "  *°  property  (hall  bo  made  as  afbrefaid^yg  that  an  iniorjment 

agamft       ^*  ^  *^  eeriijkaie  cannot  be  immecfiatdy  madey'^'then  (bmethtng 

Jackson,     elfe  is  to  be  done.    Still  this  refers  to  cafes  where  an  alteration 

in  the  property  is  to  be  made  in  theytfin^  port,  and  where  this  is 

to  be  notified  by  indorfemcm  on  the  certificate  of  regiftry :  bat 

no  f;ich  indorfement  is  required  by  any  ftatuie  to  be  made  where 

the  whole  property  is  transferred  to  another  port;  which  is  the 

cafe  provided  for  by  the  firft  branch .  of  the  ftatute  of  WtUiamt 

where  fuch  transfer  is  to  be  notified  by.  delivering  up  the  original 

certificate  to  be  canceUedf  and  regiftering  the  fliip  de  novo,  as 

was  done  in  this  cafe.    This  conftruflion  of  tlie  16th  fcftion  of 

the  ftat.  34  G.  3.  reconciles  all  the  provifions  of  the  fcveral  afts : 

r  5 19  1      ^°^  isfurtlicr  warranted  by  the  very  terms  of  that  feflion;  which 

do  not  comprehend  every  abfence  from  the  port  to  which  the 

ihip  belongs^  but  only  an  abfence,  yi  that  no  indorfement  on  the 

certificate  of  regiftry  can  be  immediately  made  ;  and  therefore 

would  not  comprehend  an  abfence  like  diat  which  occurred  in 

this  inftance,  where  the  ihip  being  in  another  port  at  the  time  of 

the  transfer,  an  indorfement  might  ftill  have  been  made  on  the 

certificate  at  the  time  of  the   transfer ;  and  as  little  would  it 

apply  to  a  cafe  where  the  certificate  had  been  left  on  Ihbre  in 

the  port  to  which  the  (hip  belonged,  tliough'the  (hip  itfelf  were 

abfent.    Then  the  objed  of  the  regiftration  being  the  notoriety 

of  the  ownerfliip  of  Britijb  vefiels,  the  regiftration  de  novo  at 

the  head  office  in  the  port  of  London^  whither  notice  is  to  be 

fent  in  all  cafes,  will  anfwer  the  purpofe  as  efTeAually  as  the 

method  infifted  on  by  the  plaintiffs.     At  any  rate,  this  is  diftin- 

guifhable  from  Bhxham  v.  Hubbard  {a)  \  and  from  Mofs  v.  Ckar» 

nock  {b) ;  for  in  each  the  transfer  was  made  while  the  (hip  was 

at  fea  and  no  indorfement  could  be  made  on  the  certificate  ;  and 

therefore  the  cafe  came  within  the  words  at  leaft  of  the  i6th 

fe£iion  of  the  ftat.  34  G.  3.     Neither  is  this  cafe  within  the 

prohibition  of  the  4th  fedion  of  the  ftat.  26  G.  3.  r.  60.  that 

no  regiftry  (hall  be  made,  or  certificate  thereof  granted  in  any 

other  port  than  that ^to  which  the  (Iiip  properly  belongs;  for 

after  the  fliip  was  transferred  to  perfons  refiding  in  the  port  of 

ifi)  5  Eaf^  407.  [h)  2  Eafi^  399. 

LonJott^ 
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London^  that  was  the  p6rt  to  which  (he   properly  belonged.        i-8o7« 
[LawrePtct],  a&ed  how  the  falcof  the  (hip  to  perfon$  in  London  '• 

coald  be  faid  to  be  a  transfer  of  the  (hip  to.  that  port,  within  ^^  Another 
the  terms  of  the  4th  feftion  of  the  26  6.  3.,  which  defcribes  the       i^in/l 
port  to  which  the  (hip  (hall  be  faid  to  belong,  as  the  port  ^^  from     Jacks^k^ 
and  to  which  (he  (hall  ufuallj  trade,"  or,  «  being  a  new  (hip,  (hall      L  5^®  J 
intend  to  trade ;  and  at  or  near  which  the  hu(band,  &c.  (hall 
ufually  refide  ?"]    The  trading  may  be  underftood  as  of  a  con- 
current aA  with  the  regiftry  de  novo.     But  if  the  claufe  will  not 
admit  of  that  interpretation,  it  is  a  difficulty  which  muft  apjdy 
to  every  cafe  of  a  transfer  to  another  port,  which  may  be  made, 
without  any  change  of  property,  by  the  original  owner's  changing 
his  place  of  re(idencefrom  one  port  toanotherj  which  of  courfe 
could  not  be  meant  to  be  prohibited. 

Lord  Ellbnborough  C.  J.  The  forms  of  the  a£i  of  the 
34  Geo,  3.,  required  to  be  obferved  in  transferring  the  property  in 
a  (hip  from  one  perfon  to  another,  have  not  been  complied  with 
in  this  cafe,  and  therefore  the  property  remained  in  the  bankrupt 
at  the  time  of  the  bankruptcy,  and  pafled  by  the  commiflionera* 
a(&gnmcnt  to  the  plaintiffs.  All  cafes  of  transfer  of  property, 
as  they  tS^Ol  (hips  in  or  out  of  the  port  to  which  they  belong, 
are  contained  within  the  provifions  of  the  15  th  and  i6th  fe£iious 
of  that  aA.  If  the  (hip  were  in  the  fame  port  at  the  time  of  the 
transfer,  then  an  indorfement  is  required  to  be  made  in  the  form 
therein  exprefTed;  which  form  is  as  applicable  to  a  transfer  of  the 
whole,  as  of  aliquot  (hares  of  a  (hip,  <<  which  (hall  be  figned  by 
the  perfon  or  perfons  transferring  the  property  of  the  faid  (hip,** 
&c.  \  and  a  copy  of  fuch  indorfement  is  to  be  delivered  to  the 
proper  officer ;  otherwife  the  fale  is  to  be  utterly  null  and  void : 
and  the  officer  is  required  to  caufe  an  entry  thereof  to  be  indorfed 
on  the  affidavit  on  which  the  original  certificate  of  regiftry  was 
obtained,  and  alfo  to  make  a  memorandum  of  the  fame  in  the 
book  of  regiftry,  and  forthwith  to  give  notice  thereof  to  the  r  c2i  1 
commiffioncrs  of  the  cuftoms.  Then  the  i6th  fe£lion,  con- 
templating that  the  fliip  might  be  at  fea  or  abfent  from  her  port 
at  the  time;  and  contemplating  the  probable  confequence,  that 
her  certificate  of  regiftry  would  be  on  board  her,  as  die  conftant 
confequence  ^  in  which  event  the  requifition  of  the  former  claufe 
could  not  be  complied  with ;  provides  that,  notwithftanding  fuch 
abfence  of  the  (hip  ^nd  of  the  certificate,  the  property  may  ftill 

be 
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1807.       be  transferred  by  bill  of  fale  ;  and  requires  that  the  fame  copy 
— —        ihall  be  delivered,  and  entries  made,  and  notice  given,  of  the 

Ha  YTON     IjJh  ^f  £^u  as  had  been  before  required  in  the  cafe  of  the  in- 
and  Another   ,     .  .  ._  ,   ,         . «.        '   ,  ^       i 

avainfi        donement  on  the  certificate  ;  and  that  within  ten  days  after  the 

Jackson,     veflel  ihall  return  to  the  port  to  which  (he  belongs  the  indorfe^ 
ment  (hall  be  made  and  the  other  requifites  complied  with  in 
the  manner  before  direfled.     In  the  prcfent  cafe  the  indorfc- 
ment  on  the  certificate  might  have  been  made,  as  well  as  all  the 
I  other  requiiites  of  the  afl  complied  with,  at  the  time  of  the 

transfer,  the  (hip  being  then  in  the  port  of  Lottdon\  but  the 
parties  have  not  done  it ;  and  therefore  they  have  not  done  all 
that  they  might  have  done  in  compliance  with  the  ftn.tutc.  But 
it  is  contended  that  on  this  very  account  the  cafe  is  not  witliin 
the  16th  fe£lion  ;  becaufe  the  (Iiip  was  not  at  fea,  nor^  abfent 
from  the  port  to  which  (he  belonged,  as  that  the  indorfement  on 
the  certificate  could  not  have  been  immediately  made  :  and  then 
what  is  the  conclufion  drawn?  that  becaufe  the  indorCement  might 
have  been  then  made,  though  the  (l/ip  were  abfent  from  her 
port,  neither  that  nor  any  other  of  the  requi(itcs  of  the  a£i  are  to 
be  complied  with  :  conftruing  the  words  fo  thaty  &c,  as  a  con- 
dition ;  which  it  is^not ;  but  only  a  provifion  for  a  particular 
cafe,  where  it  was  confidered  that  the  indorfement  required 
P  could  not  be  made.     It  is  fufiicient  to  (late  the  argument  in 

^  ^  order  to  anfwer  it.     If  fuch  a  conftruflion  were  made,  it  would 

defeat  all  the  objects  of  the  Legiflature.  But  in  putting  the 
condruflion  which  I  have  done,  I  have  confined  myfelf  to  the 
fair  and  literal  meaning  of  the  words  taken  altogether,  and 
promote  the  obje£i  of  the  legiflature  \  which  was  to  notify  in 
the  port  to  which  the  veiTel  belonged  at  the  time,  that  all  the 
requiiitesi  which  the  Legiflature  have  deemed  neceflary  for 
afcertainiiig  the  ownerfhip  of  Bniifi  vefTels,  had  been  complied 
with  before  (he  was  transferred  to  any  other  port ;  in  order  that 
the  title  to  the  (hip  may  be  traced  from  port  to  port,  as  well  as 
in  the  fame  port.  And  this  agrees  with  the  interpretation 
which  we  put  upon  thefe  afts  in  BloKham  v.  Hubbard^  Here 
the  parties  have  proceeded  per  faltum  to  the  head  ofHce  to  get  a 
regiftration  de  novo,  inftead  of  going  through  the  intermediate 
fteps  required  by  the  ftat.  34  Geo.  3. 

Grose  J.  agreed.  The  objed  of  the  Legiflature,  in  requiring 

the  f<preral  things  to  be  done  which  are  mentioned  in  the  15th 

and 
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dnd  t6th  fe<^ions  of  the  a£l,  was  to  enable  the  public  to  tracd        1807. 
from  port  ro  port  to  whom  the  property  iii  Britifi  fliips  be-    '    — 
longed :  and  tJiofe  requifites  not  having  been  complied  with  in      ^V^°?  • 
this  in  fiance,  the  property  did  not  pafs  out  of  the  bankrupt.  againfi 

Lawrence  J.  The  regiftration  de  novo  does  not  make  any  Jackson, 
difference  in  the  queltion,  which  is  a  quedion  concerning  the 
transfer  of  the  property  in  the  (hip.  The  ftatute  of  /'TiV/ww 
requires  a  regiflration  de  novo  in  two  cafes ;  i .  upon  changing 
the  name  of  a  regiftered  fliip  ;  2.  upon  any  transfer  of  the  pro- 
perty to  another  port.  Such  a  transfer  may  take  place  without  -  ^ 
any  change  of  the  property  to  another ;  the  property  continuing  »•  ^  -^  J 
in  the  fame  owner.  The  objefl:  of  the  legiflature  there  was  to  , 
provide  for  the  transfer  of  property  in  a  fhip  from  one  port  of 
regiftry  to  another ;  but  it  does  not  direft  the  mode  in  which 
the  transfer  of  property  from  one  man  to  another  in  anothet 
port  is  to  be  made :  that  direftion  was  fupplied  by  the  flat. 
Q.6  Geo,  3.  and  34  Geo.  3.  The  latter  provides  for  the  two  cafes 
where  the  fhip  at  the  time  of  the  transfer  is  in  the  port  to  which 
(he  belongs,  and  where  (he  is  abfent  from  it ;  and  the  regulation!^ 
are  adapted  accordingly.  In  the  one  cafe,  where  fhe  is  in  port, 
an  indorfement  is  required  by  the  15  th  fedion  to  be  made  on. 
the  certificate  of  regiftry,  a  copy  of  which  is  to  be  delivered  ttf 
the  proper  officer,  on  pain  of  annulling  the  fale  if  either  be 
omitted  ;  and  the  officer  is  required  to  caufe  im  entry  thereof  to 
be  indorfed  on  the  affidavit  on  which  the  original  certificate  of 
regiftry  was  obtained,  and  alfo  to  make  a  memorandum  of  the 
fame  in  the  book  of  regiftry,  and  give  notice  to  the  commiffion" 
crs  of  cuftoms.  The  other  cafe  contemplated  was  where  the 
ihip  was  abfent  from  her  port  at  the  time,  when  the  Legiflature 
confidered  that  the  captain  would  do  that  which  he  ought  to  do, 
namely,  have  his  certificate  of  regiftry  on  board  with  him  5  and 
then  by  fc£lion  16,  it  fubftitutes  a  copy  of  the  bill  of  fale  in  the 
place  of  the  indorfement  on  the  certificate,  ftill  preferving  the  x  . 
other  regulations  :  and  this  is  to  ferve  till  within  ten  days  after 
the  return  of  the  (hip  to  her  port,  when  the  indorfement  before 
required  is  to  be  made  and  the  other  a£l8  to  be  done  as  before 
mentioned.  The  obje^i  of  all  this  is  that,  by  referring  to  the 
documents  at  the  cttftom-houfe,  perfons  may  know  to  whom  the 
property  in  the  (hip  belongs  at  jiny  time.  But  it  is  argued  that  r 
there  is  a  third  cafcj  which  has  been  omitted  to  be  provided  for ;         5  4  J 

Vol.  VIU.  £  e  namelyi 
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1807.        namely,  where  a  (hip  is  transferred  to  another  port,  while  Jhe  li 

abfent  from  her  own,  but  in  another  port  ;  and  where  her  certi- 

^*A^°  K      ficate  of  regiftry  might  be  obtained  for  the  purpofe  of  being 

*"  as^nfi  ^  indorfed.     But  that  would  be  a  very  ftrange  conftruftion  of  the 

Jacksom.     aft  ;  for  it  would  in  cfFeft  be  faying  that  if  a  (hip  were  abfent 

from  her  own  port,  but  had  left  her  certificate  of  regiftry  there, 

which  would  enable  every  thing  to  be  done  which  was  required 

in  any  cafe,  that  (hip  might  be  transferred  to  another  owner,  and 

-  continue  trading  from  one  port  to  another  with  all  the  privileges 

of  a  Britjpj  (hip,  without  complying  with  any  of  ihcfc  afts  ;  and 

without  the  public  having  any  means  of  knowing  in  whom  the 

property  was.      This  would  entirely  defeat  the  objeft  of  the 

Legiflature,  and  therefore  unlefs  it  were  plainly  exprcfied  that 

fuch  was  their  intention,  we  ought  not  fo  to  conftruc  the  afl. 

Upon  the  whole,  therefore,  I  think  that  the  property  in  the  (hip 

was  not  properly  transferred  by  the  bankrupt  to  the  defendants, 

and  confequently  that  the  a(ri;rnees  are  entitled  to  recover. 

Le  Blanc  J.     This  is  a  cafe  where  the  (hip,  at  the  time  of  the 

execution  of  the  bill  of  fale  by  the  bankrupt,  was  out  of  her  own 

port  of  Sunderland^  and  in  the  port  of  Lotidon,  where  the  vendcei 

refidcd ;  and  the  queftion  is.  Whether  the  property  of  a  (hip  fo 

circumftanced   can  be   transferred   to    purchafers   rcfiding  at 

another  port,  without  complying  with  the  requifites  either  of  ihc 

15th  or  i6ih  fedion  of  the  ftat.  34  Geo.  3.  c.  68.     The  pro- 

viConsof  the  two  fefllons  were  intended  to  embrace  every  cafe 

-I     .of  the  transfer  of  property  in  a  fliip.     Seftion  15  extends  to 

^  *^*  -*      any  alteration  of  property  in  the  fliip  in  the  fame  port  to  which 

flie  belongs:  and  feftion  16  extends  to  every  cafe  where  die 

ftiip,  at  the  time  when  fuch  alteration  (Imll  be  made,  is  at  fea  or 

abfent  from  the  port  to  which  (he  belongs  ;  fo  that  the  thing  re- 

quired  by  the  former  feftion,  namely,  the  indorfcmcnt  on  the 

certificate  of  regiftry,  which  is  prefumed  to  be  always  with  the 

(hip,   cannot  immediately  be  made  5  which  is  the  manner  of 

making  the  transfer  when  (he  is  in  port.     Therefore,  taking  the 

two  fcaions  together,  it  is  very  clear,  what  was  meant  by  the 

Legiflature.     But  it  is  faid  that  the  indorfcmcnt  on  the  ccrtifi- 

C?.tc  might  have  been  made  in  this  cafe,  though  the  (hip  woe 

abfent  from  the  port  to  which  (he  belonged  5  and  therefore,  not 

bcing/tf  eAfent  from  her  port  as  that  the  indorfcmcnt  Could  11^ 

be  made,  it  is  not  a  cafc  within  the  16th  feftion.    But  if  ihc 

were 
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Were  not^  ahfenti  &c.  as  to  bring  her  within  the  i6th  fe£lion^  t8o7. 

then  the  requifitcs  of  the  15th  fe£lion  ought  to  have  been  com-  — 

plied  with:    therefore,  either  way,  the . property  was  not  con-  ?V^^^ 

vcycd  out  of  the  bankrupt  in  the  manner  required  by  the  aft  of  arainB 

the  34th  of  the  king.  Jacksoh. 

Poftea  to  the  Plaintiffiu 


The  KixG  againji  The  Sheriff  of  Middlesex,  in  the       Tburfiay^ 


Caufe  of  Potter  againji  Marsden. 


Jum€  nth. 


'  PHE  procefs  by  original  was  returnable  the  third  of  Maj  laft,  Th*  flieriff 

and  the  flierifF  was  ruled  to  return  the  writ ;  which  rule  ex-  ^^^ 

pired  on  the  8tb;  and  the  writ  not  being  then  returned,  the  rule  bring  in  the 

io  bring  in  the  body  was  taken  out  on  the  9th,  ferved  on  the  body  until 

fheriff  on  the  nth,  •and  expired  on  the  13th.     The  quarto  die  the  time  for 

#v  «  1      r    *^         1  .  1   t    .  o      1  '     t  putting  in 

poll  was  the  loth  of  May^  which  being  on  a  Sunday,  the  party  ^^  in^,  ^^^ 

had  time  to  put  in  bail  till   the  nth  j  on  which  ^^y  bail  was  pired. 

put  in,  and  exception  was  taken  to  them  on  the  lath;  and  they  ^  .  ci6  1 

not  juflifying  on  the  firll  day  of  term,  an  attachment  was  moved 

for  againft  the  flierifF  on  the  next  day  for  not  bringing  in  the 

body.     Lower  thereupon  obtained  a  rule  for  fetting  afide  the  . 

attachment,   contending   that  until   the  (heriff  made   default, 

which  he  could  not  be  faid  to  do  till  after  the  time  allowed  for 

putting  in  bail,  he  could  not  be  ruled  to  bring  in  the  body  :  and 

cited  Rex  v.  The  Sheriff  of  Middle/ex,  8  Term  Rep.  25  2.  Efpinaffe, 

who  (hewed  caufe  againd  the  rule,  contended  that  the  rule  to 

bring  in  the  body  and  the  rule  for  putting  in  bail  might  be  con- 

current,  though  the  iheriff  could  not  be  attached  if  the  bail  were  * 

put  in  and  juftified  in  time :  and  here,  having  been  excepted  to 

and  not  having  juflified,  they  were  as  no  bail.    All  that  was  re* 

quired  in  Hutchins  v.  Hird,  5  Term  Rep.  479.  was  that  the  {he* 

^riff  {hould  not  be  ruled  to  bring  in  the  bodj  until  the  day  after 

the  expiration  of  the  rule  to  xtxysn  the  writ  %  which  was  coni^ 

plied  with  in  this  cafe. 

Tit  Court,  however,  after  confuUing  the   Mader,  faid  that 

the  flieriff  could  not  be  ruled  to  bring  in  the  body  until  the  time^ 

for  putting  in  bail  was  expired. 

Rttleablblutt 

£e3 
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1 807. 

Junftilh.  Mathews  again/i  Gibsox. 

U^onthe  de-  ^URJFOOD  moytd  for  a  rule  to  (hew  caufe  why  the  outlawry 
comino-  in  to  *"  *^^'  ^^^^  Ihould  not  be  reverfed,  and  why  the  plaintiff  cr 

rdverfe  an  his  attorney  fhould  not  pay  the  cods  of  the  rcverfal ;  upon  an 
outhwryiaa  affidavit  that  the  place  of  rcfidcnce  of  the  defendant  was  well 
civu  ^}^9  known  at  the  titoe  to  the  plaintiff  and  his  attorney,  and  that  he 
A  and  c,  /^.  ^^5  amenable  to  ^hc  proccfs.  And  the  only  qucftion  was  whc- 
and^.r.  iS.  ther  (this  being  a  bailable  aAion)  the  bail  fliould  enter  into  a 
the  ufual  recognizance,  in  the  alternative,  to  render  the  defendant,  or  pay 
taking  the  ^^^  condemnation  money  ;  or  fingly  to  pay  the  condemnation 
recognizance  money  ;  in  which  latter  form  the  mafter  required  them  to  enter 
of  bail  19  to  jnto  the  recognizance.  But  this  he  faid  was  only  required  by 
dcmnation  '  ^^^  ft*  3^  ^^'2.  r.  ^.  f.  3.  where  the  outlawry  is  reverfcd  for 
inoney ;  and  Want  of  proclamations ;  and  that  in  all  other  cafes,  in  civil 
not  in  the  al-  afliotis,  the  recognizance  of  bail  ought  to  be  taken  upon  the 
uay  it  or^  ftatute  4  dnd  5  IF,  and  M,  c.  1 1,  in  the  alternative,  to  render 
render  the  the  body,  or  pay  the  condemnation  money  ;  as  in  ordinary  cafes 
defendant.      of  appearance  to  the  procefs.     And  he  referred  to  Sencold  r. 

Hampfoh^     2  Stra.  1178. 

Lawre^Qce  J.  however  mentioned  Berwick  v.  Parkin^  £. 
31  G.  3.,  3nd  Phillips  V,  Worburton^  Mich.  Term  1 785  {a) ;  by 
^vhich  it  appeared  that  though  the  prafliee  formerly  was  to  take 
the  recognizance  of  bail  in  the  alternative,  yet  that  now  it  was 
fettled  to  be  taken>  to  pay  the  condemnation  money  only.  And 
the  Courts  after  confulting  with  the  Mafter,  faid  that  there  were 
£  528  3  other  cafes,  befides  thofe  which  Mr.  Juftice  Lawrence  had  men- 
tioned, where  the  recognizance  had  been  direded  to  be  taken  in 
this,  which  was  now  the  ufual  form :  and  therefore  they  dire£ted 
It  to  be  fo  taken  in  this  inftance  :  faying  however,  that  if,  in  the 
refult,  any  reafon  (hould  be  ftiewn  to  them  for  giving  indulgence 
to  the  bail,  they  (hould  conCder  it. 

(p)  Impey*s  Pradicci  61 1.     (7th  edition,) 
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,  I 

The  KiKG  againji  Brown.  jlTizth. 

rpHOMAS  BROWN  appealed  to  the  fcffions  againft  a  rate  Where  the 
'^    made  for  the  relief  of  the  poor  of  the  parifli  of  Church  Knowle%  farmer  is 
in  the  county  of  Dorfet  j   as  being  illegal,  unequal,  partial,  and  ^^^j^  f^rm 
defeftivei   ift,  becaufe  the  appellant -Br^i^w  was  therein  afieflcd  it  is  no 
in  refpeft  ofclaypiis,  for  which  he  was  not  liable  to  be  rated  at  ground  of 
all :  adly,  becaufe  W.  Pike  was  alfo  therein  rated  for  clay  pits :  ^Jf  ^teV^ 
3dly,  becaufe  Thomas  Langford  and  four  other  perfons,  (naming  a  third  per- 
them,)  were  omitted  to  be  rated  for  and  in  refpe£l  of  a  dairy  of  fo*)*  that  a 
cows  and  the  pafturage  of  lands  in  his  and  their  refpedlive  occu-     i!'^"'^*t*d 
pations  :  although  the  faid  dairies  and  padurages  were  fituated,  under  him  His 
rented,  occupied,   and  enjoyed  within  the  faid  pariih;  and  al-  itecjtpf^owa 
though  th^  fame  or  the  occupiers  thereof,  in  refpeft  of  the  pro-  J°J^      Jvl' 
fits  derived  therefrom,  were  refpe£llvely  rateable.     Other  omif-  fame  land, 
fions  were  alfo  ftated,  upon  which  no  queftions  atofe.     On  the  was  not  rated 
trial  of  the  appeal  the  following  fa£is   appeared.     That  in   the    ?^'         i 
parifli  pf  Church  Knotvle  •there  are  ftrata  of  potter's  clay  which  thouirh  it 
have  been  opened  for  more  than  a  century,  and  potter's  clay  were  ftated 
dug  and  exported  from  thence  for  the  fupply  of  different  pottc-  Iu'^^l    j  • 
ries.     The  clay  is  found  at  a  confiderable  depth  under  the  fur-  rymanmade 
face  of  the  ground.     The  clay  pits  in  fome  inftances  are  occu-  aprofitofthe 

pied  and  worked  by  the  owners  of  the  land  ;  in  other  inftances  P/°°**c^®' 

the  cows* 
they  are  demifed  diilinftly  from  the  lands,  and  worked  by  the  independant 

leflees  at  annual  rents  paid  to  the  leflbrs.     In  neither  of  thefe  of  the  profit 
inftances  have  the  clay  pits  ever  hitherto  been  rated;  but  the  ^adebyihe 
lands  in  which  they  lie  have  been,  and  are  rated  according  to  though  fuch 
their  annual  value,  indepcndant  of  the  clay  pits.     Thefe  clay  pits,  a  taking  of  3 
in  which  fevcral  labourers  arc  conftantly  employed,  are  worked  at  ^^^^y  ^  * 
a  great  cxpeqce,  and  the  profits  are  fluduating,  but  always  con.  tenement  ia 

law,  which 
♦       ^  ^  ^  will  confer 

a  fettlement ;  yet  that  is  in  r/fpedl  of  the  iiUereft  in  the  lan^ :  aqd  ^bc  rate  upon  the 
fanner  for  the  whole  farm,  includes  all  the  profit  of  the  land  and  the  Rock  appertaining 
to.  it :  or  confidering  the  cows  as  perfonal  ftock,  diftin^t  from  the  land,  they  are  the 
perfonal  ftock  or  capital  of  tlie  farmer,  not  of  the  dairyman  j  and  the  Utter  only 
niakes  his  profit  by  his  labour  out  of  the  c|ipital  ftock  of  pother. 
The  occupier  of  a  clay  pit  is  rateable  for  the  fame, 

E  e  3  ^  .  '       Cderablc.  ♦  [  529  ] 
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1 807.        fiJcrable.    That  in  the  fame  parift  the  occupiers  of  feveral  farms, 

■  who  are  rated  to  the  poor  for  their  refpeftivc  farmsi  let  their 

*   'A^     cows  to  an  undertenant,  called  a  dairyman,  at  a  certain  rent  per 

!^owN«      ^0^9  which  cows  by  the  agreementi  arc  exclufively  depaftured 

on  different  grounds  belonging  to  the  occupier  of  the  farm,  at 

different  times  of  the  year ',  he  being  obliged  to  feed  and  main- 

tain  them  without  any  expence  to  the  dairyman.      That  the 

dairyman  makes  a  profit  of  the  milk  and  produce  of  fuch  cows, 

independantly  of  the  profit  made  by  the  tenant  of  the  farm.     On 

thefe  fads  the  feifions  were  of  opinion,  that  the  clay  pits  were 

i^ateable;  and  that  the  dairies  were  not  rateable;  and  therefore 

confirmed  the  rate;  f|abjeA  to  the  opinion  of  this  Court  on  the 

cafe  (lated. 

On  the  argument  of  the  cafe,  it  was  admitted  in  the  firft  in- 

ftance,  that  the  defendant  was  rateable  for  his  clay  pits,  upon 

r  ^«^  ^       the  fame  principle  that  a  ilate  work  was  holden  rateable  in  Tie 

King  V.  Woodland  (u),  and  a  lime  work  in  Rex  v.  Alberbury  {Vy 

Upon  the  other  point,  as  to  the  dairymen ; 

Burrough  and  IVoHqfion^  in  fupport  of  the  order  of  felTions, 
contended  that  to  rate  the  dairymen,  in  refpefk  of  the  profit 
which  they  make  of  the  milk  of  the  cows,  is  in  effe£l  to  rate 
the  profits  of  the  land  twice ;  once  in  the  hands  of  the  farmer 
or  occupier  of  the  land,  in  refpe^i  of  the  value  of  his  farm; 
and  a  fecond  time  in  the  hands  of  the  dairyman.  In  refped  of 
the  profit  of  the  flock  on  the  farm ;  the  value  derived  from 
which  flock  conflltutcs  the  principal  part  of  the  value  of  the 
farm  itfclf,  and  without  which  the  profit  of  the  farmer  would 
be  greatly  diminifhed.     It  is  impolTible  to  difllnguifh  the  yalue 
of  the  cows  from  that  of  the  farm  itfelf,  on  which  they  depend 
for  their  fubfiflcnce :  upon  a  dairy  farm  the  profit  of  the  land 
is  derived  through  the  medium  of  the  cows.     If  the  farmer 
had  kept  the  dairy  in  his  own  hands,  it  is  clear  that  he  could 
not  have  been  rated  for  that  and  his  land  alfo ;  for  it  has  been 
holden  that  he  is  not  taxable  to  the  poor  rate  for  his  (lock  (r) . 
But  where  is  the  difference  if  the  farmer,  inflead  of  felling  every 
pail  full  of  milk  as  it  comes  from  the  cows,  make  a.  general 
agreement  with  the  dairymen  for  the  fale  of  the  whole  millung 


{a)  %  Eafit  164.  (^)  '  ^^/^^  534- 

if)  The  Quctn  v.  Bariingt  2  td.  Aay.  ja^o- 
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ac  a  certain  rate  ?   It  is  merely  a  mode  by  which  the  farmer        j  807. 
receives  the  profit  of  his  farm.     Great  inconvenience*  would         -     ■ 
enfue  if  the  different  parts  or  fources  of  profit  of  a  farm  were    ^^  ^'*J° 
to  be  rated  feparately :  the  farmer  might  make  a  fimilar  agree*       bf  own- 
ment  with  the  butcher,  or  with  a  (hepherd,  &c.,  until  every       [jji  J 
particular  fource  of  profit  of  the  farm  was  exhaufted :  and  then 
it  would  follow  from  what  is  now  contended  for,  that  thefe 
fcveral  contractors,  and  not  the  farmer  himfelf,  fliould  be  rated 
for  the  profits  of  the  farm ;  but  the  rule  of  rating  which  has. 
prevailed  is  more  convenient.  > 

Tie  Attorney  General^  Pelly  and  Moyfey^  contra,  faid  that  after 
it  had  been  decided  that  the  taking  of  fuch  an  intereft  as  tho- 
dairyman  had  in  the  land  in  this  cafe  was  in  law  a  taking  of  a 
tenement  (<i),  fo'as  to  enable  the  occupier  to  gain  a  fettlement 
by  it  \  and  that  any  intereft  in  land  was  rateable  ;  and  that  per« 
fonal  property  producing  profit  in  the  parifh  was  alfo  rateable:  - 
and  the  dairyman  being  found  by  the  cafe  to  be  in  poflcflion  of 
fuch  an  intereft  in  the  land,  and  in  perfonal  property  fo  produc* 
five  \  it  was  difficult  to  fay  that  he  was  not  rateable  at  all  \ 
there  being  no  queftion  now  as  to  tl^e  quantum  of  the  rate,  or 
whether  the  farmer  may  not  have  been  ovcr^rated  in  rcfpe£l  of 
the  feparate  profits  of  his  farm.  But  fuppofing  the  dairyman 
to  have  been  properly  omitted  to  be  rated,  in  refpe£l  of  his 
intereft  in  the  land ;  or  at  leaft  that  the  appellant  could  not 
complain  of  fuch  omiflion  where  another  perfon  was  rated  for 
the  whole  farm ;  ftill  the  dairyman  ought  to  have  been  rate4 
for  the  diftinA  prcrfit  which  he  is  ftated  in  the  cafe  to  have  made 
of  the  cows,  independantly  of  the  profit  made  by  the  tenant  of 
the  farm ;  to  which  the  objeftion  of  a  double  rating  docs  no; 
apply,  as  in  R'ituU  v.  Gcll  (i),  and  Lord  Bute  v.  GrindaU  (r). 
This  at  leaft  conftituted  part  of  his  perfonal  ability,  in  rcfpe£k  [  I32  J 
of  which  he  was*  rateable.  If  the  land  produce  a  double  pro- 
fit to  difF>:rent  perfons,  in  refpecl  of  their  different  intcrefts  in 
it,  there  is  no  reafon  why  each  (hould  not  be  rated  for  his  own 
intereft.  And  though  it  be  faid  in  The  ^ueen  v.  Barkings  that 
a  farmer  is  not  rateable  for  the  ftock  on  his  farm  5  yet  in  the 

{a)  Rex  V.  PUJletrenthide,  3  Term  Rep.  77a,  and  Rex  v.  Tiflpuddlcf 
4  Term  Rep*  67 1  • 

{h)  Cotvp.  451.  {c)  2  H.  Blac.  s66. 
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1807.       report  of  the  lame  cafe  in  16  Fin.  jibr.  426.  pi.  6.t  it  is  faiJ, 

•- that  if  l\c  have  a  fuperabundant  (lock,  more  than  the  land  re- 

Kino     q^jjc^  he  fliall  be  taxed  for  that:  and  this  is  the  fame  thing, 

Baowii.  where  an  extra  profit  is  made  of  the  ftock  by  another  perfon- 
The  poor's  rate  is  not  a  charge  upon  the  land  or  upon  pcr- 
fonal  ftock>  but  upon  the  perfon,  in  refpe£l  of  hi$  profit  from 
cither. 

.  Lord  Ellenbqrough  C.  J.  The  appellant  complains  of  (he 
tsdCy  ^without  (hewing  any  grievance  i  becaufe  the  farmer  having 
been  rated^  as  we  mud  prefume,  for  the  full  profits  of  the  farm, 
it  matters  hot  to  the"  appellant  whether  or  not  the  rate  in  refpe<3 
of  that  farm  could  have  been  better  diilributed  by  laying  one 
portion  of  it  on  the  farmer,  and  another  portion  on  the  dairy- 
man :  the  appellant's  proportion  of  the  rate  would  remain  tlie 
lame  in  either  cafe.  It  is  faid  that  the  intereft  which  the  dairy- 
man takes  under  fuch  an  agreement  is  a  tenement  in  law,  and 
gives  him  an  intereft  in  the  land,  by  which  he  may  gain  a  fet- 
tlement :  and  thr.t  I  do  not  difpute  :  and  therefore  if  the  dairy- 
man, confidcring  him,  and  not  the  farmer,  as  the  occupier  of 
ib  much  of  the  farm  us  the  cows  were  depafturcd  upon,  had 
.  been  rated  as  fuch  for  it,  I  do  not  fee  what  objection  could  have 
been  made.  But  here  the  objection  is  that  the  farmer  is  rated 
for  the  whole  farm,  the  profits  ot  which  arife  principally  from 
C  533  1  ^^^  ftock  upon  it  i  and  a  part  of  thofe  profits  arc  again  required 
to  be  fubjefted  to  another  rate  in  the  hands  of  the  dairyman. 
But  there  is  no  objeftioa  to  the  rate  as  it  now  ftands ;  and 
great  inconvenience  would  enfue  if  the  profits  of  different 
perfons  out  of  the  fame  farm  were  fubdivided,  and  a  propor- 
tionable rate  laid  upon  each,  inflead  of  one  general  rate  for  the 
whole  on  the  general  occupier  of  the  whole.     A  farmer  may 

1  make  a  bargain  with  one  man  to  let  him  have  a  field  of  grafs 

.  to  cut,  or  he  may  let  the  aftermath  of  his  meadows,  fome  to 

one  and  fome  to  another  ^  and  this  may  not  only  vary  every 
year,  but  every  month  or  oftener  in  the  neighbourhood  of  popu- 
lous towns.  Thefe  are  fubftantially  the  tenants  of  tl)e  land 
while  their  fubordinate  interefts  fubfift,  and  either  might  be 
rated  for  it  during  fuch  holding ;  but  if  there  be  one  general 
rate  made  on  the  general  occupier  of  the  whole  farm,  including 
all  thefe  particular  profits  and  fubdivifions  of  interefts,  by  which 
in  h(k  he  is  benefited,  who  can  fay  that  he  is  injured  by  the 

rating 
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rating  of  one  for  the  whole,  rather  than  the  feveral  fub-tenants        1807. 

of  thofe  partial  interefts  for  their  refpeftivc  proportions,  dc-  ■ 

djifting   the  ralue  of   them  from  the  rate  upon  the  general     ^°®  -a^ 

occupier  ?  And  as  to  the  convenience  of  the  general  rate  for  the      Browh. 

wholci  there  can  be  no  queftion  of  -it.     Other  cafes  may  be 

put ;  the  owner  of  a  houfe  and  garden  may  let  the  profits  of 

his  garden  to  his  gardener,  retaining  thp  ufe  of  it  in  other  re* 

{pcStSf  upon  condition  of.  the  latter  fupplying  his*  table  with 

certain  articles,  or  upon  a  rent ;  and  though  the  gardener  might 

be  rated  for  this  intereft,  yet  if  the  owner  were  rated  for  hi9 

houfe  and  garden,  what  objeftion  could  any  other  perfon  make 

to  the  rate  on  that  account  ?  The  principle  is,  that  the  eftate 

which  has  once  paid  fliall  not  be  made  to  pay  again  :  and  yet      C  534  4 

in  all  thefe  cafes  it  may  be  truly  faid  that  fome  profit  is  made  by 

the  fub-holder,   beyond    what  the   general  occupier  receives. 

What  was  faid  by  Lord  Mansfieid  in  Lord  Bute  v.  Grlndali  [a) 

does  not  contradifl  this  \  that  where  there  was  a  proportion  of 

the  profits  of  the  land  rateable  in  the  hands  of  the  tenant,  which 

was  not  rateable  in  the  hands  of  the  crown,  the  tenant  was 

aflefiabje  for  it.     But  here  the  whole  having  ibeen  rated  in  the 

hands  of  the  farmer,  notliing  remains  to  be  afleiTed  in  the  hands 

of  the  under-tenant.      It  would  be  a  different  queftion  if  a 

farmer  derived  profit  from  (lock  kept  on  his  farm  but  not  con- 

ne£ijed  wich  the  management  of  it ;  as  if  he  kept  a  large  iloc}: 

of  cattle  there,  which  he  fed  with  oil  cake  for  fale :  there  he 

would  be  feparately  rateable  for  it,  not  ;:s  ftock  of  his  farm,  but 

as  ftock  generally,  from  which  he  derived  a  feparate  and  dif- 

tincl  profit.     But  here  the  dairy  cows  are  properly  fpeaking  the 

ftock  of  the  farm.     And  as  to  any  feparate  profit  derived  from 

them  to  the  dairyman  diftin<Sk  from  the  farmer,  the  fame  might 

be  faid  of  a  man  to  whom  the  farmer  fold  the  milk  by  pails  full 

on  the  prcmifes,  and  who,  after  mixing  it  with  water,  retailed  it 

again  at  a  profit. 

Grose  J.  The  queftion  is  whether  the  appellant  has  any 
ground  of  complaint.  He  complains  of  being  rated  too  mucby 
becaufe  certain  perfons  renting  dairies  in  the  parifti  have  been 
omitted  in  the  rate.  But  it  appears  that  though  thofe  perfons 
be  not  rated,  others  are  fo,  for  the  fame  fubje<El  matter  \  becaufe 

(a)  I  Term  Rep,  338,  and  2  //•  Blac»  265.      . 

th« 
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1807.        the  profits  deriTed  from  the  ftock  of  cows  on  the  farm  hive  in 
"  efftd  been  ♦  once  rated  5  being  included  in  the  rate  upon  the 

The  Kino    fa^ier  for  the  profits  of  the  whole  farm  of  which  they  confti* 
B^dwH.      tutepart. 

*  C  535  ]         Lawrence  J.     It  is  contended  that  the  dairymen  arc  liable 
to  be  rated  for  their  dairies  on  two  grounds;   id.  That  a  dairy 
is  a  tenement,  the  takiiyg  and  occupying  of  which  is  capable  of 
conferring  a  {ettlement,  and  that  every  occupier ^of  a  tenement 
is  liable  to  be  rated  in  refped  of  it.     That  may  be  fo ;  but  the 
ground  of  appeal  is  that  the  appellant  is  injured  by  the  omiiEon 
of  thefe  perfons  in  the  rate.     But  if  it  appear  that  others  are 
rated  for  the  whole  value  of  the  farms,  including  the  profits  of 
the  cows  depadured  on  them,  and  that  the  appellant  fuftains  no 
injury  in  any  way»  the  ground  of  appeal  fails.    Then,  fecondly, 
it  is  faid  that  the  cows  are  perfonal  property,  and  that  the  dairy- 
men are  liable  to  be  rated  for  the  profits  made  by  fuch  ftock.  But 
this  is  the  ftock  by  which  the  farm  is  rendered  produf^ive,  and 
having  been  once  taxed  in  eftedi,  in  refpeA  of  the  produce,  io 
the  hands  of  the  farmer,  is  the  produce  to  be  rated  again,  as  milk, 
in  the  hands  of  the  dairyman  ?  By  the  fame  rule  might  it  not  be 
rated  again  as  butter,  and  again  as  cheefe,  in  the  hands  of  the 
fame  perfon,  on  account  of  the  additional  profit  which  may  be 
made  of  it  in  each  of  thefe  ftages  ?  This  would  be  carrying  the 
principle  of  rating  much  further  than  it  has  gone  before.    It 
would  be  very  inconvenient  to  pariflies  to  fubdivide  the  rate  in 
the  manner  propofed.     If  a  perfon  raking  the  aftermath  of  a 
meadow  is  to  be  rated  for  it,  inftead  of  including  it  in  the  rate 
for  the  whole  farm,  what  is  to  be  done  when  this  is  taketi,  as  it 
frequently  is,  by  drovers  of  cattle  pafling  along  the  road,  who 
[  e^C  3     depart  again  in  a  few  day?,  and  are  no  where  to  be  heard  of. 
Experiments  of  this  fort,  if  carried  into  effe^i,  would  only  in* 
troduce  confufion :  the  amount  of  the  rate  would  be  the  fame : 
for  if  bv  underletting  the  aftermath  the  original  renter  make 
more  of  the  land,  he  is  rateable  in  proportion :  and  it  will  be 
found  much  more  advantageous  to  the  pariftiioners  at  large  to 
abide  by  the  old  praflice,  and  to  lay  one  entire  rate  on  die 
whole  farm  in  the  hands  of  the  general  occupier. 

Le  Blanc  J.     I  am  furprifed  that  the  feflions  fliould  have 
refcrved  any  cafe  upon  the  application  of  this  appellant,  when 

the 
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the  only  qucftion  was  whether,  with  refpe^l  to  him,  this  were  ^807. 
an  equal  rate,  or  whether  injuftice  had  been  done  to  him  by  the  -,,  ., 
omiffion  of  the  dairymen  in  the  rate.  For  fuppoGng  it  to  be  a  againft 
quedton  whether  the  farmer  or  the  dairyman  were  in  poiTeflion  Baovii* 
of  the  property  to  be  rated,  and  that  it  were  a  cafe  of  doubtful 
occupation ;  yet  when  tt  appears  that  one  of  them  has  been 
aiTefled  for  the  whole  property,  and  that  neither  of  them  com- 
plained of  the  rate,  what  pretence  can  there  be  for  fetting  afide 
or  altering  the  rate,  at  the  inftance  of  a  third  perfon,  who  has 
no  intereft  in  that  queftion,  in  order  to  decide  a  quedion  o^ 
doubtful  pofleflion  between  the  other  two.  Taking  it,  how-  «• 
ever,  as  a  cafe  between  the  farmer  and  the  dairyman  ;  it  is  true 
that  the  taking  of  a  dairy  in  this  manner  has  been  held  to  give  a 
fettlement,  as  upon  the  taking  of  a  tenement :  but  it  has  only 
been  held  to  be  a  tenement,  in  refpe£l  of  the  intereil  m  the  land 
on  which  the  cows  are  agreed  to  be  depaftured.  But  here  the 
farmer  has  the  general  intereft  in  the  whole  land,  out  of  which 
the  other  intereft  is  carved :  the  cows  fed  upon  it  are  his  own : 
they  are  his  ftock :  the  dairyman  is  to  have  the  care  of  them,  C  537  3 
and  the  trouble  of  milking  them,  and  the  profits  arifing  from 
the  produce  of  the  cows,  in  confideration  of  a  certain  fum 
which  he  agrees  to  give  the  farmer.  Then  what  is  this  in  effe£t 
more  than  the  farmer  making  this  profit  of  his  land  and  of  his 
ftock  by  this  general  agreement  with  the  dairyman,  inftead  of 
employing  hia  own  dairyman  to  milk  the  cows,  and  afterwards 
difpofing  of  the  produce  when  made  into  butter  or  cheefe  ?  It 
is  a  modb  of  felling  the  milk  of  his  cows.  Then  it  is  faid  that 
the  dairyman  is  rateable  as  for  his  perfonal  ftock :  but  he  is  not 
the  owner  of  the  cows  \  they  arc  not  his  perfonal  ftock ;  he  has 
no  capital  of  his  own  \  but  he  only  makes  a  profit  by  his  per- 
fonal labour  out  of  the  capital  of  another  perfon. 

Rate  confirmed. 


537  CASES  IN  TRINITY  TERM 

i8o7» 

Saturday 9  The  KiNG  ag-ahi/l  the  Inhabitants  of  SiiERBOR!<fE, 

June  13th.  ^ 

SQkthrowf-    TN  a  ptc  made  for  the  relief  of  the  poor  of  the  parifh  of 
ters  working  ^   Sherborne^  in  Dorfetjhire^  W.  Burnet  and  J.  Andrrws  were 
nuUrthrfilk  ^^"^^  fox  Jlochf  mtzrCmg  Jiock  in  trade:  againft  which  rate  they 
of  their  em*  appealed  to  the  fePlons,  on  the  ground  that  they  were  not  pof- 
ploycrs  fent    fefled  of  any  ftock  in  trade  rateable  within  that  pari(h :  and  at 
th  t   "u   °f    ^^  hearing  of  the  appeal,  the  following  fafts  appeared.     That 
are  not  liable  the  appellants  were  rated  for  their^oc^.    That  it  had  been  ufual 
to  be  rated  in  to  rate  p?rfons  for  their  perfonal  eftate  within  the  parifli.     That 
f  "th         ^^^  appellants  are  filk  throwfters,  and  in  poflefiion  of  certain 
(lockintrade.  buildings  and  mills  in  Sherborne^  in  which  the  buGnefs  of  clean- 
ing, fpinning,  ^nd  throwing  (ilk  is  carried  on  by  perfons  em- 
ployed by  them.    That  the  appellants  are  in  the  courfc  of  re-* 
I!  53'  ]     .ceiving  from  their  employers  in  London  raw  filk  in  packages* 
which  they  clean,  fpin,  and  throw,  in  difierent  ways,  according 
to  the  dire£lion8  they  receiye.    That  when  it  has  gone  through 
fuch  procefs  in  their  miUs^  they  return  the  fame  filk  in  its  im- 
proved (l^te  to  their  employers  \  charging  a  certain  fum  to  them 
for  every  pound  fo  returned,  by  which  they  make  a  profit  after 
paying  the  wages  of  their  workmen  and  other  expences  attend- 
ing the  manufadure.     That  they  have  always  fome  filk  of  this 
4efcription  in  their  pofTelHon.     That  the  faid  filk  is  never  ex- 
pofed  to  fale  by  them,  nor  is  longer  in  their  pofleflion  than  is 
necefiary  to  give  them  time  to  clean,  fpin,  and  throw  the  fame 
accprding  to  the  dire£lions  they  receive.     The  feflions  were  of 
opmion  that  the  appellants  were  not  rateable  loxjiock^  and  there- 
fore amended  the  rate  by  ftriking  out  their  names ;  fubjcft  to 
the  opinion  of  this  Court  on  thefe  fa£l$. 

The  Courts  upon  hearing  the  cafe  read,  faid  that  it  was  impof- 
fibk  to  call  the  filk  the  ftock  in  trade  of  the  appellants,  who 
were  employed  to  work  it  up.  It  was  nothing  like  ftock,  in 
the  fenfe  in  which  it  had  always  been  underftood,  as  the  fubjed 
of  rating. 

Burreugh  and  Mo^ey^  who  were  to  have  contended  for  the 
rateability  of  the  appellants  in  this  refpe£i|  admitted  that  they 

could 
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eottid  hot  fupport  the  propofitlon  in  this  fhape;     And  Tie       1807. 

Attorney  Central  and  Wollajlon^  contra,  faid  that  a  blackfmith        

might  as  well  be  rated  for  a  horfe  which  was  fent  to  him  to  be     ^^  . '/* 

»hod.  The  Inhabit* 

Order  of  Seffions  confirmed  («)•        ants  of 

Sherborne. 

(a)  Vi.  Rex  V.  Durfley,  6  Term  Rep.  53. 


[539] 

The  King  againjl  the  Inhabitants  of  Erith.  Monday^ 

June  15  th* 

f\^  appeal  to  the  Seffions  from  an  order  of  juttices,  removing  Hearfay  evi- 
^^^   William  Harris^  his  wife,  and  children,  by  name,  from  the  ^^put^fio^Qf 
parifh  of  Cranbroole  to  the  pariih  of  Erithy  both  in  the  county  a  deceafed 
of  Kenty  the  order  was  confirmed,  fubjeci  to  the  opinion  of  this  father  as  to 
Court  on  the  following  cafe.  Wrth^ofws 

The  refpondents,  in  fupport  of  their  cafe,  examined  the  pau-  baftard  child 
per,  jr.  ifflrr/j ;  who,ftated   that  about  20  years  ago,  being  is  not  admiffi- 
chen  about  14  years  old,  he  remembered  being  dX  Erith  with  his  ^^^  K^rtW^t- 
father  from  the  month  of  June  to  the  Michaelmas  following,  tlement  of 
That  they  lived  in  a  barn,  having  no  fixed  refidence,  but  travel-  fuch  child, 
ling  the  country  from  place  to  place.     That  he  remembered 
being  at  other  places  before  this  fojourning  at  Erith.     And  that 
his  father,  who  was  now  dead,  had  told  him  that  he  (the  pauper) 
was  born  a  baftard  at  Erith^  and  had  pointed  to  that  place  as 
they  were  pafling  \  telling  him  that  that  was  the  place  of  his 
(the  pauper's)  birth.     The  pauper  further  ftated  that  he  fol- 
lowed the  fame  wandering  life  that  his  father  had  done,  and 
never  refided  permanently  in  any  place,  and  had  done  no  zQt  to 
gain  a  fettlement.     The  refpondents  alfo  proved  a  fearch  made 
in  the  books  of  the  pariih  of  Erith,  and  that  no  regifter  of  the 
pauper's  baptifm  was  to  be  found  there.     There  was  no  other 
evidence ;  and  the  Seffions,  being  of  opinion  that  tliis  was  fuf- 
ficient  evidence  of  the  pauper's  birch  in  Erith,  confirmed  the 
order,  fubjeft  to  the  opinion  of  this  Court,  Whether  upon  the 
fads  above  Hated,  fuch  evidence  were  admiffible  to  prove  the 
pauper's  fettlement  in  the  parifli  of  Erith  ? 

I  ta4if 
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1807.         ^  TaUj  and  Andrews^  in  fappoit  of  the  order.    The  dedans 
ij,j~^        *>on  of  the  parent  is  eTidence  of  the  birth  of  a  child:  it  is 
againft       evidence  of  the  time  of  the  birth  (<?),  fo  as  to  fix  the  age  of  the 
The  Inhabit-  child ;  or  to  prove  it  bom  before  marriage  {h) ;  then  why  not 
ants  of      alfo  evidence  of  the  place  .^  On  a  qucftion  of  title  in  ejeamcnt^ 
it  might  be  material  to  know  whether  a  child  were  born  abroad 
out  of  the  king's  dominions ;  as  if  alienage  were  fet  up  as  a 
defence:  and  would  not  the  declaration  of  the  parent  be  evi* 
dence  of  that  h€i  ?  It  (lands  upon  the  f«me  reafon  as  his  de- 
claration of  the  h(k  of  the  birth :  it  is  the  bed  evidence  the 
nature  of  the  thing  will  in  general  admit  of.    For  who  can 
fpeak  as  to  the  place  of  birth  except  thofc  who  were  prefent  at 
the  time,  and  who  have  had  the  means  of  continuing^  their 
knowledge  of  the  identity  of  the  perfon  &s  he  grew  up  from 
infancy.    This  muft  always  be  bed  known  t^  the  parents,  and 
probably  to  none  others.    Declarations  of  perfons  are  in  no  in- 
fiance  received  except  as  made  by  thofe  who  have  peculiar 
means  of  information  on  the  fubjc£i  on  which  they  fpeak,  and 
no  bias  to  diftort  the  truth :  which  (Irongly  applies  to  the  pre- 
fent cafe,  where  the  father  could  have  had  no  intereft  in  making 
this  declaration  as  to  the  place  of  his  fon's  birth.     In  Rm  v. 
Erlfwell  (r),  on  which  the  Court  were  divided,  the  attempt  was 
to  make  the  declaration  of  the  parent  evidence  not  merely  of 
the  fa£i,  but  of  the  law. 

Pitcairn  and  Berens  contra.  There  Is  no  public  convenience 
or  policy  in  encouraging  orders  of  removal,  and  therefore,  there 
is  no  reafon  why  the  flri£l  rule  of  evidence  (hould  not  be  applied 
r  541  3  to  this  cafe.  Since  the  argument  of  The  King  v.  Erifwell  it  has 
been  decided  {d)  that  hearfay  declarations  of  the  parents  as  to 
the  fettlement  of  their  children  are  not  evidence.  By  the  gene- 
ral rule  all  evidence  muft  be  given  upon  oath,  where  the  adverfe 
party  has  the  option  of  crofs-examining  the  witnefs.  The 
only  eftabliflied  exceptions  where  hearfay  evidence  is  admitted 
are  in  cafes  of  prefcription,  cudom,  and  pedigree:  and  thefe 

{a)  Hcehert  v.  TuckaU  T,  Ray,  84, 

(b)  Goodrtght  V.  Mofif  Cowp.  591. 

{c)  3  Term  Rep.  707. 

(d)  Rex  V.  Nuneham  Ceurtneyt  I  Eqfi,  373.  Rex  v«  Chadderieth 
9  Eafif  27.  Rex  V.  Ferry  Fryfione^  ib.  54*  and  Rex  v.  jfbtrgwitty^ 
ib.  63. 
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ate  founded  upon  ncccffity ;  for  if  reputation  in  rcfpca  of  the        l8o7* 
two  firft,  and  the  declarations  of  the  ^amily  as  to  the  other,    ^^^  ^^^^ 
were  not  admitted,  all  probable  evidence  of  thofe  faas  Would       ^^^.^ 
be  excluded.     But  as  reputation  is  no  evidence  of  a  particular  The  Inhabit- 
faa,  fo  neither  can  any  particular  or  collateral  faft  on  a  queftion       |^Yth^^ 
of  pedigree,  fuch  as  the  place  of  birth  of  a  child,  be  proved  by         **     • 
the  hear&y  declaration  of  the  family,  for  this  goes  beyond  the 
exception  whicli  has  been  eftablilhed ;  which  is  merely  as  to 
tracing  the  defcent.     And  where  Mr.  Juftice  Buller  {a)  men- 
tions hearfay  evidence  of  the  family  to  prove  a  relation  beyond 
thefea  dead ;  that  muft  be  underftood  merely  as  evidence  of  the 
death  of  the  perfon,  and  not  of  the  fad  that  he  was  beyond 
the  fea  at  the  time. 

Ti^  C02/r/,  con  Gdering  that  the  decifion  of  this  cafe  might 
affe£l  the  general  queftion  of  hearfay  declarations  of  the  family 
in  cafes  of  pedigree,  (though  (hey  thought  this  cafe  went  fur* 
ther  than  any  of  thofe,}  diredled  the  matter  to  ftand  over  for 
fome  days;  when 

Lord  Ellenborouch  C.  J.  delivered  their  opinion*  C  S4*  3 

This  was  a  cafe  in  which  the  queftion  was,  Whether  the 
hearfay  declaration  of  the  father  of  a  baftard  child,  as  to  the 
place  of  his,  the  baftard's,  birth,  ^ere  competent  evidence  of 
that  faA  ?  The  only  doubt  which  has  been  introduced  into  this 
cafe  has  arifen  from  improperly  confidcring  it  as  a  queftion  of 
pedigree.  The  controvcrfy  was  not,  as  in  a  cafe  of  pedigree^ 
from  what  parents  the  child  has  derived  its  birth;  but  in  what 
place  an  undifputed  birth^  derived  from  known  .and  acknow* 
ledged  parents,  has  happened.  The  point  thus  flated  turns  on 
a  finglc  fa£l,  involving  no  queftion  but  of  locality ;  and  there- 
fore not  falling  within  the  principle  of,  or  governed  by  the  rules 
applicable  to,  cafes  of  pedigree ;  and  is  to  be  proved,  therefore^ 
as  other  fafls  generally  are  proved,  according  to  the  ordinary 
courfe  of  the  common  law;  that  is,  by  evidence  to  which  the 
objedion  of  hearfay  does  not  apply.  Upon  this  fliort  ground, 
therefore,  without  further  adverting  to  the  Several  points  made 
in  argument,  we  are  of  opinioil  that  evidence  of  the  father's 
declaration  as  to  the  birth-place  of  the  pauper,  the  baftard, 
ought  not  to  have  been  received ;  and  of  courfe  that  the  ruk 
jiiii  for  quaftiing  the  order  of  SelSons  muft  be  made  abfolute, 

(0)  Bull  i^  P,  294,  5. 
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jl^f&.  "^^  ^^^  ^S^'"^  J-'^MES  Theodorick. 

« 

Where  the      T  ORD  Ellekborouch  C.  J.   delivered   the  judgment   of 

v;boie  corfo'  the  Court  in  this  cafe,  which  had  ftood  over  for  conG- 

raison  are  «      ^< 

fummoned       <le"tion. 

for.a  particu-       This  was  a  rule  to  (hew  caufe  why  an  information  in  nature 

lar  purpofe,    of  quo  warranto  fhould  not  be  granted  againfl  the  defendant, 

•  ^\?  ^'     for  ufurping  the  office  of  one  of  the  common  council  men  of 
ceive  the  ^^     •     ,  ^    ,.  ^ 

£gnation  ©f  a  ^"^  borough  of  Thetford.     The  defendant  had  been  cleftcd  to 

common  fill  a  vacancy  in  the  common  council,  made  by  the  refignation 

councilman)    ^f  ^^^  y^^^  Theodorick,     The  right  of  election  to  vacancies  in 

Who  are  au  ^^^  common  council,  under  the  charter,  is  in  the  mayor,  re- 
frefent  and  corder,  (or  deputy  recorder,)  and  the  coroner.  The  eleiSion  of 
eonfeniingf  the  defendant  was  made  by  the  mayor,  recorder,  and  coroner, 
ian^meetin?  ^^^^^^^oitfty^  on  the  day  on  which  John  Theodortcl  had  rcGgned, 
without  any  and  after  fuch  refignation  had  been  accepted  at  a  meeting  of 
paiticular  the  body  at  large,  duly  afTcmbled,  on  fummons,  for  the  purpofe 
th!r"f"*th  t  ^^  accepting  fuch  refignation:  but  (as  appears  to  us  on  the 
parpofe  in  affidavits)  there  had  been  no  previous  fummons  of  the  felcQ 
their  feleft  body,  viz.  of  the  mayor,  recorder,  and  coroner,  for  the  purpofe 
capacity,  pro-  ^f  clefting  a  fuccefTor  in  the  common  council  to  the  perfon 
dediion  of  a  whofe  reiignation  had  been  fo  accepted :  but  all  of  them  being 
common  met,  as  a  part  of  the  body  at  la/ge,  for  the  purpofe  of  accepting 

councilman      ^j^^   refiflrnation    above-mentioned,   they   afterwards  continued 

m  the  place  °  '  _ 

of  the  other  together,  and  unanimoufly  atrrecd  to  proceed  to  fill  up  the 

ziefigned;  the  vacancy  in  the  common  council  made  by  fuch  refignation ;  and 

powerofelec-  accordingly  defied  the  defendant.     It  has  been  argued  in  fup- 

fuch  fclc§      P^^  ^^  ^^^  TvX^i  that  this  clc£lion  was  invalid,  for  want  of  a 

body,  and  the  previous  fpecial  fummons  to  the  *  elcQors  for  the  purpofe  of  this 

charter  not     eleftion.     And  indeed  if  a  fummons  of  any  kind  had  been 

previouslum-  fp^cially  required  by  the  charter,  a  compliance  therewith  would 

xnons.  have  been  ftriftly  nfeceflary  in  order  to  have  rendered  the  clec- 

*  C  544  ]    tion  valid.     But  as  the  charter  is  (ilent  on  this  head,  previous 

fummons  is  only  neceflary  for  the  purpofe  of  preventing  an 

cle£lion  from  taking  place  by  furprifc,  i.  f.  by  fomc  of  the 

electors,  without  due  means  of  attendance  upon  that  occalion 

being  equally  afibrded  to  all  the  others*    But  due  and  equal 

means 
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means  of  attendance  cannot  be  faid  to  hare  been  wanting,  for        1807. 

anyefFedive  purpofe,  when  all  the  ele£lors  have  been  actually        • 

prefent}  and  have,  without  objeQion  on  the  part  of  any  one  of  ^^"^  • '/ ^ 
them,  confented  to  proceed,  and  have  in  fa£l  proceeded,  to  an  Theodo- 
eleAion,  and  have  unanimoufly  concurred  in  the  objed  of  fuch  hick. 
election ;  as  was  the  cafe  in  the  prefent  inftance.  The  cafe  of 
The  King  v.  The  Mayor,  iff c.  of  Carltfle  (l  S/r.  385.)  was 
ftrongly  urged  in  fupport  of  the  rule.  The  queftion  there  arofe 
upon  a  return  to  a  mandamus  to  reftore  one  Poulter  (his  name 
in  the  record  is  Coultherdy)  a  capital  citizen  of  X^arlijle,  who  had 
been  amoved  by  the  mayor  and  aldermen,  in  whom  the  power 
of  amotion  refided  under  the  charter.  It  appeared  that  the 
common  council,  of  which  body  the  mayor  and  aldermen  arc 
a  part,  being  afTembled  on  fummons,  the  mayor  and  aldermen  had  - 
afterwards,  without  having  been  ever  fummoned  in  the  latter 
charaEler,  proceeded  tb  exercifc  the  power  of  amotion  which 
belonged  to  them  in  that  charafter,  in  refpe£l  to  Poulter,  on 
account  of  his  not  having  attended  the  common  council  that 
day:  and  the  Chief  Juftice  {Pratt)  is  reported  to  have  faid, 
"  That  the  mayor  and  aldermen  could  do  no  afts  unlefs  they 
•*  met,  only  as  fuch,  upon  a  regular  fummons  fer  that  purpofe^^ 
That  "  As  they  had  diftinft  authorities,  they  muft  be  fum-  f  r4r  1 
moncd  in  tlieir  diftinft  capacities."  That  as  there  was  no  fum- 
mons to  meet,  as  mayor  and  aldermen  only,  the  confequence  was, 
that  the  a£ts  done  by  them  in  that  di(lin£l  capacity  were  void. 
And  the  Chief  Juftice  is  ftatcd  afterwards  to  have  delivered  the 
opinion  of  the  Court,  that  the  removal  in  that  cafe  was  not  re« 
gular }  for  that  there  fhould  have  been  a  fummons  "  to  the 
"  mayor  and  aldermen  to  meet  in  their  diftinft  capacity  "  And 
indeed  if  the  do£lrine,  which  is  reported  to  have  been  laid  down 
in  that  cafe,  had  been  applied  to  one  fimilarly  circumltanced 
with  the  prefent,  in  refpeQ  to  the  attendance  of  all  the  mem- 
bers of  which  the  fcledl  body  confifted,  it  would  have  had  great  • 
weight  in' deciding  the  queftion  now  before  us.  But  upon  look- 
ing at  the  fafts  of  that  cafe,  as  they  are  ft  a  ted  in  the  original 
record  of  the  mandamus  and  return  in  the  Crown-ofEce,  and 
with  reference  to  which  the  language  of  the  Court  is  to  be 
undcrftood,  it  appears  that  the  articles  of  charge,  upon  which 
the  amotion  was  founded,  were  exhibited  againft  him  to  the 
mayor  and  major  part  of  the  aldermen  only,  (the  mayor  aiid 
Voi..Vm.  Ff  major 
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1807-        major  part  of  the  aldermen  then  being  aflembledi)  and  that 

—. fiich  mayor  and  tnnjor  part  of  the  aldermen  fo  aflembled  ad- 

King    juj^nreJ  him  puilty,  and  amoved  him.     So  that  thi^  cafe  differs 

Theopo-  f^*^"^  that  of  The  Kin^  v.  dirlijle  \\\  the  very  eflentia!  circum- 
mcK.  ftance,  that  all  the  eleftors  entitled  to  fummons,  arid  who  could 
by  any  poflibility  have  been  pref::'nt  upon  any  fummons,  were  in 
fad!i  prefcnt  in  this  inftance,  and  confenting;  to  the  proceeding 
in  all  its  parts:  whereas  in  that  of  The  King  v-  The  Mayorsf 
CarliJIe,  a  major  part  only  were  pre  fen  t ;  and  for  all  that  appean 
a  majority  only  of  fuch  major  part  might  have  concurred  in  the 

C  #4^  ]  amotion  then  in  queftion.  In  the  caie  of  Sir  Chr.  Mu/grave 
V.  Nevififofiy  (2  Ld»  Raymond^  1358.)  whidi  was  the  cafe  of  an 
cleftion  of  an  alderman  by  the  common  council  at  an  acci- 
dental meeting;  upon  a  trial  at  bar,  before  Lord  C.J.  Pro// and 
the  other  Judges  of  that  court,  it  was  held  by  the  Court,  "  that 
in  the  cafe  of  fuch  an  accidental  elcflion,  every  member  who 
•  had  a  right  to  vote  ought  to  be  prefent  and  aflent."  The  Court 
thereby  clearly  intimating  their  opinion  to  be,  that  if  every 
member  of  the  common  council,  (the  ele£live  body,)  had  been 
prefent,  and  aflenting,  the  ele£lion  would  have  been  good:  and 
which  exprefsly  agrees  with  what  Lord  Chief  Juftice  Parker  is 
fuppofed  to  have  faid  in  The  King  v.  Stratigewaysy  HiL  i  GeQ.  i.f 
according  to  the  ftatement  of  that  cafe  by  Lord  Hard*wicke  in 
his  judgment  in  The  King  v.  The  Mayor ^  is^c.  of  Shre*w/hur^f 
{Rep,  temp,  Hardw.  15 1.)  That  was  a  motion  for  an  informa- 
tion in  quo  warranto  for  having  exercifed  the  office  of  capital 
burgefs  of  Bridport.  And  the  queftion  was,  Whether  he  were 
duly  clefted  ?  The  cafe  was  much  debated  ;  and  it  was  exprefsly 
the  opinion  of  Lord  Parker  and  the  whole  Court,  that  **  when 
•*  the  afts  are  to  be  done  by  a  fcle£k  number,  notice  muft  be 
••  given  of  the  time  of  meeting;  and  that  it  is  to  do  fome  cor- 
•*  porate  a£l;  though  what,  particular  corpoi*ate  aft  need  not  be 
*«  fpecified :  and  in  fuch  cafe  the  afts  of  a  ii^ajority  would  bind 
«*  the  whole  body:  or,  if  /?// were  prefent,  though  iy  accidffit^ 
«  and  without  notice,  their  afts  would  be  good  :  but  the  afts  of 
«*  a  majority^  prefent  by  accident^  would  not  be  binding."  And 
in  the  cafe  of  The  King  v.  JVaie,  1  Barnard.  80.  the  Lord  Chief 
Juftice  (Lord- Raymond)  is  ftatcd  to  have  faid  on  the  fubje£l  of 
notice,  "  that  wherever  notice  is  given  for  one  particular  buC- 

[  547  ]      *<  neftt  onl/i  the  body  cannot  go  on  to  other  bufinef$^  unlefs  the 
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*'  nvhole  body  is  met,  and  it  is  done  by  confent!^     Upon  thefe  1807. 

authorities,  impugned  as  we  now  find  by  no  direfl  authority  to  —— 

the  contrary,  as  well  as  upon  the  reafon  of  the  thing,  we  think  ^"^   ,^^ 

that  the  eleflion  of  the  defendant,  made  by  the  whole  felecl  Theodo- 

body  prefent  and  cohfenting,  was  well  made  ;  and  that  the  rule  rick. 
nin  for  an  information  in  quo  warranto  againft  him  (hould  be 
difcharged. 


.  Roberts  asrainjl  Monkhouse.  Monday^ 

^  June  15th. 

TTPON  a  rule  for  fetting  afide  the  proceedings  for  irregu-  Serviceofno- 
larity,  the  qu«ftion  was,  Whether  the  fervicc  on  a  Sunday  £i*^^  °  ^o  *. 
of  notice  of  plea  filed  were  irregular ;  which  it  was  contended  j^y  is  void  by 
to  be  by  Wigley  ;  the  flat.  29  Car.  %.  cj.f.  6.  having  declared  conftruAion 
void  the  ftrvice  of  any  vfxit^  procefs^  warrant,  &c.  upon  a  Sun^       ^y^  Itatute 
day*     Barrow  faid  that  a  notice  of  this  fort  was  not  procefs^  and  ^   -^  r  5^ 
therefore  not  wjthin   the   flatute.     And  in  Walgrave  v.  Taylor  which  avoidg 
[a)  two  Judges,  againft  one,  thought  that  the  delivery  of  a  dc-  ^procefi^^. 
claration  on  a  Sunday  was  not  within  the  aft ;  fuch  delivery  ^^^ 
being,  as  they  faid,  but  quafi  a  notice,  and  as  a  letter;  and  not 
procefs.     But  by 

liOrd  Ellenborough  C.  J.  all  notices  on  which  rules  are 
made  are  procefs  in  refpeft  to  the  fubjeft-matter;  not  indeed 
procefs  with  refpeft  to  the  writ;  but  procefs  in  refpeft  to.  the 
rule. 

Et  per  Curiam^  Rule  abfolute  {b). 

{a)  I  Ld.  Ray.  705. 

{b)  The  flatute  having  abfolutely  avoided  the  fervice  of  procefs  on 
a  Sunday;  fuch  fervice  cannot  be  made  good  by  any  waver  of  the 
defendant  by  not  objefting  in  the  firft  infUncCk     Taylor  v.  Piillip^^ 

3  ^^*  ^55* 


Ffa 
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Monday^  GoRDON  and  Others  agahifi  Secretan  {a). 

June  15th. 

Where  an  in-  JN  an  action  upon  a  policy  of  infurance  on  goods  on  board 
ftrument  is  tlic  (hip  Tom^  at  and  from  the  Southern  Whale  Fiflicry  until 

produced  at  j^^j.  arrival  at  London^  the  declaration  contained  an  averment 
one  of  the  '^^'  ^^  plaintiffs  were  intereiled  in  the  fubjcft-matter  of  in- 
partiesy  in  furance  ;  and  the  defendant  meaning  to  difpute  that  at  the  triali 
confeqiience  g^yg  them  notice  to  produce  certain  articles  of  agreement  bc- 
from  the  tween  them  (who  were  alfo  owners  of  the  fhip)  and  the  cap- 

other  ;  which  tain,  whereby,  as  he  contended,  it  would  appear  that  the  cap- 
when  pro-  tain,  (who  was  not  a  plaintiff)  was  interefted  in  one-third  of 
^*^^  ,*P*  the  neat  proceeds  of  the  cargo:  and  if  fo,  the  defendant, 
have  been  ex-  baving  paid  more  than  enough  into  court  to  cover  the  (hares  of 
ecutedbythe  thefe  plaintiffs,  would  have  been  entitled  to  averdif):,  unlefsthe 
party  pro-  phintiflFs  were  entitled  to  recover  the  remainder  of  the  fum 
third  oerfons  ^^^^'^^  ^^  truftees  for  the  captain  ;  which  would  depend  upon 
and  to  be  at-  the  confiruftion  of  the  articles.  In  purfuance  of  the  notice 
tefted  by.a  tj^g  inftrument  was  accordingly  produced  at  the  trial  by  the 
witne?8  ''"uic  P^^i"^*^^,  when  there  appeared  to  be  two  fubfcribing  witncffcs 
produdion  of  te  it ;  and  therefore  the  plaintiffs  inGded  that  the  defendant 
It  in  that         could  not  give  it  in  evidence  without  calling  one  of  thofe  wit- 

noTdff  enfe    ^^^^^  ^^  P^°^^  ^^-     ^"^  ^°^^  Ellenborough  being  of  that  opi- 

with  the  ne-    nion,  the  plaintiffs  recovered. 

ccfiity  of  The  Aiiorney-General  moved  at  the  beginning  of  the  term  for 

proving  the  ^  new  trial,  lil,  on  the  ground  that  the  inftrument  •  coming  out 
inftrument  by      -    ,     ,       ,      V    t        ,  .     .«-  .        ,  . 

means  of  the  ^^  ^"^  hands  of  the  plaintms,  parties  thereto,  upon  notice  to 

fubfcribing  produce  it,  was  not  necefTary  to  be  proved  by  one  of  the  fub- 
witneiB,  fcribing  witneffes,  according  to  the  rule  laid  down  in  Rex  r. 

known  before  ^"^^^^^  {^)*     If  ^^  ^^cd  had  been  read,  the  other  queftioa 
to  the  party     would  have  arifen  upon  the  terms  of  it :  and  on  this  he  con- 
calling  for  it.  tended,  that  though  the  legal  intereft  of  the  whole  cargo  might 
*  t  S49  ]    be  in  the  plaintiff's,  the  fliip  owners  ;  yet  they  having  agreed,  as 
he  contended,  to  pay  one-third  of  the  neat  proceeds  to  the  cap- 

(a)  I  heard  the  motion  made  for  a  new  trial,  but  was  not  in  couit 
when  the  rule  was  finally  ^fpofed  of;  but  Was  informed  of  the  refult 
by  the  counfel  in  the  caufe. 

{b)  2  Term  Rep.  ^U 

tain 
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tain  and  crew,  by  way  of  wages,  It  was  not  competent  for  the        1807, 

plaintiffs  to  infure  the  whole;  becaufe  they  would  be  then  in-        

tereftcd  in  the  de{lrud:ion  of  the  carpo :  for  if  the  whole  arrived,      ^o^pon 
they  were  only  entitled  to  two-thirds  of  it;  but  if  loft,  they    Secretas. 
wonid  be  entitled  to  recover  the  whole  from  the  underwriters, 
without  accounting  to  the  captain  and  crew  for  their  one-third  j 
as  they  would  not  be  entitled  to  wages  In  cafe  of  the  lofs  of  the 
Ihip.     Upon  the  firft  point. 

Lord  Ellenborough  C.  J.  faid  that  the  cafe  of  The  King  v. 
Midilezoyi  which  was  much  queftioned  at  the  time,  had  been 
Cnce  overruled.  And  that  it  was  not  enough  to  give  notice  to 
the  oppofite  party  in  a  caufe  to  produce  an  inftrument  in  his 
hands,  in  order  to  difpenfe  with,  any  further  proof  of  it  by  the 
party  giving  the  notice ;  but  that  the  produi^ion  of  it  at  the 
trial,  in  purfuance  of  fuch  notice,  did  not  fupcrfede  the  neceffity 
of  proving  it  by  one  of  the  fubfcrlbing  witnefTes,  if  any,  as  in 
ordinary  cafes. 

And  Lawrence  J.  faid  that  this  had  been  /o  ruled  by  Lord 
Kcnyon  in  a  fubfequent  cafe,  refpefting  a  will,  which  the.adverfc 
party,  in  whofe  hands  it  was,  had  notice  to  produce,  and  did  r  r 50  1 
produce  at  the  trial,  when  it  appeared  that  there  were  fub- 
fcrlbing witnefTes  to  it :  and  Lord  Kenyan  held  that  the  party 
calfing  for  it  was  bound  to  call  one  of  the  fubfcribing  witnefTes 
to  prove  the  Inflrument. 

Lord  Ellenborough  C.  J.  added,  that  the  cafe  of  a  will 
Ihewed  ftrongly  the  necefTity  of  adhering  to  the  ftricl  rule  of 
proof,  and  the  enormity  of  the  general  propoGtion,  that  the  pro- 
duftion  of  an  inftrument  by  an  adverfe  party,  in  confequence  of 
a  notice,  difpenfed  with  the  general  rule  of  proving  its  execution 
by  a  fubfcribing  witiiefs  :  for  if  a  party  were  fixed  with  the 
pofTefEon  of  an  inftrument  affefting  his  property,  however  ques- 
tionable its  execution  might  be,  and  even  though  he  had  im- 
pounded it  becaufe  it  was  forged,  or  had  been  obtained  by  fraud ; 
that,  according  to  the  argument,  was  to  relieve  the  party  at- 
tempting to  avail  himfelf  of  it  from  calling  the  fubfcribing 
witnefs* 

The  Attorney  General^ 'ilMtx  fuggefting  the  difEculty  which 
parties  would  be  laid  under  in  thefe  cafes,  from  their  ignorance 
of  the  nnmes  of  the  fubfcribing  witnefTes  to  an  inftrument  till 
produced  at  the  trial,  then  offered  an  affidavit  on  the  part  of  the 

F  f  3  defendant. 
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licyj.        defendant,  of  his  being  furprizcd  and  not  t>repared  at  the  trial 
for  want  of  knowing  who  the  fubfcribing  witncfles  were  ;  ic- 

CoRDON      lying  on  the  cafe  of  The  King  v.  Middlrzoy^  that  the  notice  to 
SeoTetaii.   pro^^ce  the  articles  difpenfed  with  further  proof  of  them  when 
produced. 

Lord  Ellenborough  C.  J.  faid,  that  there  could  be  no  objec- 

*  c CI  1  ^^°^  *^  ^**  taking  a  rule  to  (hew  caufc  on  the  ground  of  fur- 
prize,  if  ultimately  that  could  be  of  any  avail  to  him  :  but,  as  at 
prefent  advifed,  he  could  fee  no  ground  of  obje£lion  to  the  In- 
furing  of  the  whole  interefl  in  the  cargo  by  the  plaintiff's,  the 
owners,  who  had  purchafed  the  whole :  nor  that  it  could  vary 
the  queftion,  to  (hew  that  they  had  made  an  agreement  with 
others  to  pay  over  to  them  any  part  of  the  neat  proceeds  of  the 
cargo,  when  received.  For  if  the  (hip  and  cargo  arrived,  the 
(hip  owners  werp  at  any  rate  liable  to  pay  the  wages  of  the  cap- 
tain and  crew,  whether  out  of  the  fund  produced  by  the  cargo 
or  otherwifc  :  and  if  the  (hip  and  cargo  did  not  arrive,  no  wages 
would  be  due,  and  there  could  be  no  neat  proceeds. 

The  Attorney-General  intimated  that  this  would  in  effeA  be  an 
infurance  of  wages ;  which  could  not  be  made  direftly. 
'  The  Court  granted  a  rule  nifi  \    and  when  the  cafe  came  on, 

they  would  not  enter  into  the  queflion  as  to  the  condrudion  of 
the  inftrument  \  but  after  hearing  Garrow^  Park^  and  Taddj^ 
again  ft  the  rule  j  and  The  Attorney-General  and  Scarlett  in  fupport 
of  it,,  who  again  argued  upon  the  fuf&ciency  of  the  notice  to 
produce  the  inftrument  coming  out  of  the  hands  of  the  adverfe 
parties,  whofe  inftrument  it  purported  to  be,  without  further 
proof  5  and  which  diftinguifhed  it,  they  faid,  from  the  cafe  of  a 
will  which  purported  to  be  executed  by  a  third  pcrfon  ;  the  Cwrt 
made  the  rule  abfolute,  on  payment  of  cofts,  on  the  ground  of 
furprize  only ;  and  to  give  the  defendant  an  opportunity  of 
calling  the  fubfcribing  witnefles. 
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GoODRiGHT,  on  the  feveral  Demifesof  T.  L.  Fowlkb,      ^   r* 
and  Robert  Burtox,  againjl  Foihiester  and  Another,    June  i6tti. 

^pHIS  was  an  ej<^ment  brought  to  recover  poflcflion  of  a  cer-  ^j^i^^  f^.,^  ^^  ^ 
tain  tenement  called  Hunf^  and  Joneses  tenement,  In  Law-  tenant  for  ife 
ley^  in  the^parifli  of  WelHngto7i  in  ShropJIAre  ;  daid  in  die  ift  count  '^^^vefts  the 
upon  the  demife  of  T.  L.  Fo'wlery:ind  in  the  2(1  count,  upon  die  remainder- 
demife   of  Robert  Burton.     At  the  trial   a  fpccial  verdidt  was  man  or  rever- 
found,  ftating  in  fubftance  :  riol.er,ltaviug 

That  Richard  Browne^  being  fcifed  in  fee  of  the  manor  of  ri\}/tofenin'* 
Lawley^  with  the  appurtenances,  in  the  parifli  of  WeUington^  and   to  be  exer- 
alfo  of  a  certain  tenement  called  Hunt^s  and  Joneses  Tenement,  in  ^^^^^  eitlier 
the  fame  parifli,  which  tenement  was  then  parcel  of  the  manor  r  ^^"'r^./  Ir^^' 
of  Lawleyy  on  the  22d  oi  May^  16']']^  by  will  duly  executed  and   fciture,  or 
atteftcd  topafs  real  eftatc, "  touching  his  real  and  pcrfonal  elLite,'*  within  five   • 
devifed  as  follows  :  firft  I  crive  to  Anne  my  wife,  whom  I  make  ycarsafttrthe 
lolc  executrix,  "  my  chief  capital  mcfluage  in  L.iiu/ey^  and  all  niinatiou  of 
"  lands  and   hereditaments  thereto  belonging,  and  all  other  my  the  preceding 
**  mefTuages,  lands,  tenements,  and  hereditaments,  (except  here-  ^|     *^^.  ^^^^ 
**  after  excepted  and  by  me  otherwife  devifed,)  and  all  mines  of  ^hcftat  4./^  7. 
•*  iron,  ftone^  and  coal,  within  the  lordfliip  of  Lawley ;  with  c.  2^.  is 
*«  liberty  to  cut  and  take  mine  wood  for  the  faid  works  5  to  have  o"^y  ^o  fave 
**  and  hold  all  and  every  the  fviid  premlfes  from  and  initntrd lately  , 

"  after  my  dcceafe,  until  the  26ch  of  March  1680,  for  the  bcttrr  their  refpec- 
*'  maintenance  of  herfelf  and  her  children ;  flie  yearly  paying  tive  rights  of 

*«  unto  Robert  Browne  my  elded  fon  40/.  for  his  maintenance  V^^^y  within 

live  years 
*«  duritigthe  faid  *term,  and  until  the  faid  26th  of  March  1680."  ^fter  their  rc- 

He  then  charged  all  his  mefiuages,  lands,  mines,  &c.,  and  all  ipeAive  titles 
other  his  fee  finiplc  eftate  in  Laivity  with  the  payment  of  certain  accrue  wit h^ 
legacies,  toberaifed  thereout,  after  the  faid  26th  of  March  16S0:  q^^jnt  re^ 
viz.   300/.  to  each  of  his  daughters,  jinne^  Irephena^  and  Jane^  mainder-man 
and  200/.  to  his  daughter  EUanora  Browne^  to  be  paid  to  them  ^f'"g  ?»"< ju- 
as  they  fliould  refpeftivcly  attain   their  age  of  21  years.     And  iJ^^es  o^ 
200/.  to  be  paid  to  his  fon  Simon  Bronvuey  when  he  ihould  return  another  re- 
mainder man, 
who  preceded  him.     But  fuch  right  of  entry  19  not  devifeable      The  efft  6^  of  a 
fine  by  tenant  for  life  of  parcel  of  a  manor,  the  reverfion  of  which  parcel  was  in  ine 
tenant  in  fee  b  jpoflTcifion  of  the  other  parts  of  the  manor,  is  to  fever  fuch  parcel  trom 
the  maiior. 

rf  4  to  *[  553  ], 
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1807.  |D  England:  with  a  dire£lion  that  if  any  of  his  children  (hould 
^j^  before  payment,  his  executrix  (hould  difpofe  of  the  deceafed's 
^ain^  portion  at  her  difcretion  to  any  of  her  furviving  children.  Healfo 
Forrester,  g^^c  to  his  daughters  El'rzaheth  Dodd  and  Sarab  Browne  %oL  each, 
^nd  lolAoJohnHadley  his  grand  child, charged  upon  the  faidpre- 
mifes  in  LaivUy,  «*  Nevcrthclcfs,  if  the  faid  Robert  Browne^  my 
**  eldeft  fon,  fliall  within  feven  years  after  mydeceafepay,  or  faffi- 
**  ently  fecure  to  my  executrix  or  to  the  faid  feveral  legatees,  the 
"  feveral  fums  of  money  devifed  to  them^  then  and  immediatelj 
«*  after  fuch  payment  or  fecurity  given,  the  entire  lordfliip  or 
•'  manor  of  Lawley  aforefaid  (excepting  the  eflaie  hereby  hcre- 
**  after  devifed  to  the  faid  Anne  Browne^  Philip  Browne,  and 
'<  EUanora  Browne,  in  and  to  the  tenement  of  them  or  one  of 
<<  them  hereafter  limited  and  appointed)  fhall  defcend  to  the  faid 
f<  Robert  Browne,  my  eldeil  fon,  as  his  lawful  inheritance  ;  to 
<<  have  and  to  hold  the  faid  manor  of  Lawley,  and  all  other  the 
<<  faid  premifes,  (except  as  herein  is  excepted)  to  the  faid  Robert 
**  Browne  and  the  heirs  of  his  body,  &c. :  and  for  want  of  fuch 
<<  heirs,  the  right  and  reverfion  of  ail  and  Gngular  the  faid  lord-* 
**  (hip  of  Lawley  to  defcend  to  John  Browne,  one  other  of  my 
C  554  ]  "  ^'^"''»  ^^^  ^^  ^^  heirs  of  his  body,  &c."  and  fo  he  limited  the 
remainder  ef  the  faid  manor,  lands,  &c.  to  Philip  Browne^ 
another  of  his  fons  in  tail ;  with  the  ultimate  remainder  to  his 
own  right  heirs.  <'  Except,  and  always  referved  out  of  this 
<<  prefent  grant  all  that  one  tenement,  with  all  and  every  the 
*<  lands  and  appurtenances  thereto  formerly  belonging,  formerly 
'  *^  known  by  the  name  of  Hunfs  and  Joneses  tenement,  part 
«*  whereof  is  now  in  my  own  poflrilion,  part  in  W.  jiJs,  and  the 
**  refidue  in  the  poifeflioa  of  J".  C.  and  ji.  A.:  all  which fr.id  la/l 
<*  excepted  mejfuage,  lands^  and  premifes ,  and  every  part  thereof,  I 
**  do  hereby  give  and  bequeath  unto  Anne  my  wife,  Philip  my 
<<  fon,  and  Eleanora  my  daughter,  for  and  during  the  term  of  the 
<<  natural  lives  of  them  the  faid  Philip  and  Eleanora,  and  the 
'<  longer  liver  of  them  :  and  after  the  deceafe  of  the  furvivor  of 
^  them  the  faid  Philip  and  Eleanora,  then  the  reverHon  and  re*- 
^  mainder  of  the  faid  excepted  mefluage  and  premifes  to  remain 
«<  and  be  to  the  executors  and  affignees  of  the  faid  Philip  for  the 
^  term  of  40  years ;  he  the  faid  Philip  paying  to  his  filler 
<<  Eleanora  or  her  executors  100/.  for  increafe  of  her  portion.** 
He  then  devifed  to  his  fon  John  Browne  and  his  heirs  all  his 
purchafed  lands  in  Marton  in  the  county  of  Salop^  habendum  to 

him 
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him  and  Anne  the  devifor's  wife  according  to  the  feveral  cftates        1807. 

and  ufes  limited  to  cither  by  an  indenture  of  feoffment  before        

executed  by  the  devifor,  dated  the  .23d  of  QEloher^  19  Car.  2.i  Goodright 
he  the  faid  J.  B,  paying  the  legacies  and  fums  of  money  in  the  ForIester. 
faid  deed  expreffed.  He  alfo  gave  to  Anne  his  wife,  or,  in  cafe 
of  her  death  or  marrying  again,  to  his  fon-in-law  Jonas  Dodd 
and  Elizabeth  his  wife,  the  tenement  and  land  called  Colfemarei 
near  Lee  Hally  in  the  parifli  of  Worthing  and  the  Icafe  thereof^ 
for  the  remainder  of  the  term  of  99  years  determinable  upon  two  C  SS  S  3 
lives  in  being,  in  trud  for  the  maintenance  and  portion  of  his  foA 
Wm.  Bronvne.  «  Item,  I  devife  all  my  meffuages,  lands,  here- 
«<  ditaments,  and  cottages  in  Wellington  in  Salop,  to  my  fon 
<•  Richard  Browne  and  his  heirs  :  never thelefs,  if  my  eldcft  fon 
**  Robert  Browne  (hall  pay  to  the  faid  Richard  Browne  200/.  in 
<<  lieu  and  recompence  of  the  faid  inheritance,  then  my  will  and 
« intent  is  that  after  fuch  payment  the  eftate  and  intereft  of 
'<  Richard  my  fon  in  the  faid  meffuages  and  premifes  (hall  de- 
**  termine,  and  from  thenceforth  Robert  my  eldeft  fon  Ihall  fland 
**  feifed  of  all  and  every  the  faid  meffuages  and  premifes  in  We/^ 
**  lington,  to  the  ufe  of  himfelf  and  his  heirs.  Item,  I  give  to 
<<  the  faid  Richd.  B.  my  fon,  and  his  heirs,  all  my  part  of  Wm* 
<'  Daw/s  tenement  in  Admajlon,  in  Salop,  Item,  I  give  to  my 
<<  eldeft  fon  Robt.  B,  four  oxen  and  four  cows  out  of  my  ftock 
^<  at  Lawley.  And  all  the  reft  and  refidue  of  my  eftate,  goodSf 
<*  and  chattels,  real  and  perfonal,  at  Little  Wenloch,  not  formerly 
•<  bequeathed,  I  do  give  and  devife  to  my  wife  Anne  Browne^ 
*«  whom  I  hereby  appoint  to  be  fole  executrix  of  my  will,"  &c. 
The  teftator  died  feifed  on  the  ift  of  June  l6^^  \  and  there- 
upon Robert  his  eldeft  fon  and  heir  entered  into  the  manor  of 
Lawley  \  and  Anne^  Philip,  and  Eleanora  Browne  entered  into 
Hunfs  and  Joneses  tenement.  And  Robert  Browne  being  fa 
feifed  of  the  manor  of  Lawley,  and  entitled  to  Hunfs  and  Joneses 
tenement,  fubje£i,  as  to  the  latter,  to  the  eftates,  terms,  and  in- 
tereft s  therein  created  by  the  faid  will,  in  Michaelmas  term  Kjyy 
fufi[ered  a  recovery  of  the  manor  of  Lawley,  the  ufes  of  which 
were  declared  to  be  to  himfelf  in  fee.  That  Robert  Browne 
being  fo  feiftfd  of  the  manor  of.  Lawley,  and  Anne,  Philip,  and 
Eleanora  Browne  being  fo  feifed  of  Hunt\  and  Joneses  tenement  r  cc6  1 
with  remainder  to  Robert,  on  the  30th  of  April  i6%2  Robert 
Browne  made  his  willy  duly  executed  and  attefted,  and  thereby 
devifed  to  T.  Langley  and  C.  Cludd,  all  his  perfonal  eftate  what- 

focver^ 
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1807.        foevcr,  and  all  the  manor  of  Laivley^  mefTuages^  lands^  and  coal** 

p  mines,  and  alJ  other  his  lands,  &c.  in  Lanvley  aforefaid  in  the 

againll        P^rJ^^  of  Wellington^  in  5alop^  and  alfo  all  other  his  mefTuages, 

Forrester,  lands,  or  tenements  whatfocver  in  Welltngion  aforefaid,  or  elfe- 

where  in  the  county  of  iahp^  with  their  appurtenances,  to  hold 
to  Langley  and  Cludd  and  their  heirs,  in  trull  out  of  the  perfonal 
cftate  and  profits  of  the  premifes,  or  by  the  fale  thereof,  topaj 
all  his  debts,  legacies,  &c.  and  the  legacies  charged  on  his  e(late 
by  his  father's  will  j  and  in  cafe  of  no  f^ile,  to  permit  his  brother 
Wrn»  Browne i  to  receive  the  profits  of  the  premifes  during  his 
life,  with  a  power  of  jointuring  a  wife  ;  and  after  their  deceafe, 
to  permit  their  firll  and  other  fons  (if  any)  in  fticceflion,  and 
their  heirs,  (or  in  default  of  fons,  the  daughters  of  IVm*)  to 
enjoy  and  receive  the  profits.  And  in  cafe  of  any  (ale,  that  the 
overplus  of  the  fale-money,  &c.  (hould  be  laid  out  in  purchaGng 
lands  to, the  fame  ufes,  &c.  And  in  default  of  iflue  of  William 
he  gave  the  remainder  of  his  faid  eftate  to  his  brotlier  Richard 
Browne  in  tail,  remainder  to  his  fifter  Sarab  Bro7vne  in  fec« 
That  Robert  Browne^  the  laft  mentioned  tellator,  died  feifed  on 
the  id  of  Julyf  1682,  without  iflue  ;  and  upon  his  death  JLan^* 
ley  and  Cludd^  by  indentures  of  leafe  and  releafe  of  the  30ih  of 
June  and  ad  of  jtily^  35  C&r.  2.,  fold. and  conveyed  the  manor 
of  Lawley^  with  the  appurtenances,  to  Thomas  Bu$Uon  in  fee* 
The  fpecial  verdict  then  found  that  Anne  Browne  and  Eleanora 
Browne^  in  the  fird  will  named,  died  on  the  i(t  of  September 
L  557  ]  *723t  whereby  Philip  Browne^  in  the  fame  will  named,  became 
fole  feifed  for  life  of  Hnnfs  and  Jones's  tenement ',  the  reverfion 
thereof  belonging  as  aforefaid.  That  in  Hilary  term  7  G.  2. 
(1734)  the  faid  Philip  Broiune  levied  a  fine  fur  cognizance  de 
droit  come  ceo.  Sec,  with  proclamation f^,  of  Hunfs  and  Jone/% 
tenement,  to  the  ufc  of  Wm.  Forrejler  and  his  heirs  :  who  there- 
upon entered  and  became  feifed  thereof.  That  Thomas  Burton^ 
being  fo  feifed  of  the  manor  of  Lawley^  and  the  premifes  fold 
and  conveyed  to  him  as  aforefaid,  upon  the  '28th  of  November 
1735,  by  his  will  of  that  date,  duly  executed  and  atteded  to  pafs 
real  edate,  devifed  the  manor  of  Lawley  and  all  other  his  manors^ 
mefluages,  tenements  and  hereditaments  to  the  ufe  of  Robert 
Burton^  father  of  Robert  Burton,  one  of  the  lefibrsof  the  plaintiff^ 
for  life ;  remainder  to  W»  Taylor  and  7*.  Fowler,  &c.  trudees  to 
,  preferve  contingent  remainders  during  the  life  of  R.  Burton  the 

father  i 
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father;  remainder  to  the  firft  and  other  fons  of  R.  B.  the  father        1807. 

fucceffively,  in  tail  male  j  remainder  to  the  ufe  of  the  right  heirs        

of  the  faid  R.  B.  the  father.  That  Philip  Browne  died  on  the  Goodrioht 
ift  of  July  1738.  And  that  Wm.  Forrefier^\i€mg  fo  feifed,  on  Forrest**. 
the  4th  of  November  1758,  by  liis  will  of  that  date,  duly  ex- 
ecuted and  attefled  to  pafs  real  eflates,  devlfed  the  premifes  in 
the  lad  count  mentioned  [Hunfs  and  Jones* s  tenement,  to  George 
Forrejler  in  tail ;  and  died  on  the  5th  of  the  fame  November ;  on 
whofe  death  George  Forrefer  entered  on  and  became  feif^d  of 
the  fame  premifes,  and  afterwards  fufFered  a  recovery  of  the  fame 
in  Hilary  term  1770;  and  in  Hilary  1793  made  d  feoffment 
thereof  to  V.  Vickers  in  fee,  who  in  the  fame  term  levied  a  fine 
thereof  fur  cognizance  de  droit  come  ceo,  &c.,  with  proclama- 
tions, to  the  ufe  of  himfelf  in  fee :  and  afterwards  by  indentures 
of  leafe  and  releafe  in  the  fame  year  re-conveyed  the  fame  to  George 
Forrejler  in  fee.  The  fpecial  verdi£k  alfo  ftated  a  recovery  [  558  ] 
fuffered  as  of  Michaelmas  term  39  Geo,  3.  with  double  voucher, 
by  Robert  Burton^  one  of  the  Icflbrs  of  the  plaintiff  (^i),  of  the 
manor  of  Lawley^  &c.  (including  in  the  general  terms  of  de- 
fcription  Hunf^  and  Joneis  tenement :)  and  that  he  thereupon 
entered  into  the  manor  and  the  other  premifes  exprelTed  to  be 
devifed  in  the  will  of  Thomas  Burton  (except  the  tenement  {Hunt^s  , 
and  Jones's)  in  the  laft  count  mentioned),  and  took  the  rents, 
&c.  except  as  aforefaid.  That  Thomas  Burton  died  on  the  13th 
of  February  1735  *,  ^"^  ^^^  Robert  Burton  the  father  died  on 
the  a4th  of  June  1803,  \ezving  Robert  Burton^  one  o{  the  lefTors 
of  the  plaintiff,  his  eldefl  fon  and  heir  at  law  ;  who,  on  the  ifl 
of  jipril  1805,  entered  on  Hunt's  and  Joneses  tenement,  in  order 
to  avoid  the  fine  levied  by  Philip  Browne  and  George  Forr(/ier^ 
and  afterwards  demifed  to  the  plaintiff,  &c. 

This  cafe  was  twice  argued  very  learnedly  and  elaborately ) 
firfl,  in  Trinity  term  lafl,  by  Eyton  for  ttic  plaintiff,  and  jibbott 
for  the  defendant ;  and  the  fecond  time,  in  Michhelmas  term  lafl, 
by  Williams  Serjt.  for  the  plaintiff,  and  Sir  V.  Gibbs  for  the 
defendant;  but  the  Court,  in  giving  judgment,  made  fo  compen- 
dious a  ftatement  of  the  arguments  and  anfwers  on  either  fide, 
upon  the  principal  points  on  which  the  judgment  turned  *,  and 
entered  fo  fully  into  the  authorities  on  which  they  were  founded^ 

{a)  This  was  in  his  father's  Ufetime,  and  was  left  UBexplaiaed. 

that 
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1 807.        that  it  would  be  fuperfluous  to  detail  them.    But  fereral  previous 

queftions  arofe  5  Whether  by  virtue  of  the  words  of  exception, 

GooDRicHT  refpeaing  Hunf%  and  Jone/^  tenement,  in  the  dcvife  to  Robert 
Fofcfi'^Eit  ^^^^^*^^y  the  teftator's  cldeft  fon,  of  the  manor  oi  Lawley^  8cc. 
r  ^  rp  u  '  the  reverfion  of  that«tenementj  after  the  deaths  of  the  tenants 
for  life  and  the  determination  of  the  term  of  40  years  for  the 
benefit  of  Philip  Browne^  were  undifpofed  of  by  the  will,  and 
defcended  to  Robert  Browne  the  teftator's  eldeft  fon  in  fee ;  or 
whether,  upon  the  conftrudion  of  the  whole  will,  that  reverfion 
pafTed  to  the  elded  fon,  as  parcel  of  the  manor  of  Lavjlej^  in  tail, 
and  if  not,  whether  it  paifed  under  the  fubfequent  devife  to 
Richard  Browne?  But  upon  this  laft  point  it  was  obferved  by  the 
Court,  that  if  that  were  inGfted  on,  there  ought  to  be  a  venire 
de  novo,  as  the  queftion  had  never  been  fubmitied  to  the  jury, 
whether  the  200/.  had  been  paid  to  Richard  by  Robert  Browne^ 
on  which  the  devife  to  him  depended.  On  the  difcuiEon  of  thefe 
queftions  the  particular  provifions  of  the  will,  which  are  Ihortly 
adverted  to  in  the  ftatement  of  the  cafe,  were  commented  upon, 
and  feveral  authorities  were  quoted :  but  in  the  refult  it  became 
unnecciTary  to  decide  thefe  queftions,  and  another  which  arofe 
out  of  the  cafe,  namely,  Whether  the  recovery  fufFered  by  Ri>m 
bert  Browne  the  fon,  fuppoGng  he  were  only  tenant  in  tail  of  that 
reverfion,  operated  to  pafs  it.  But  the  principal  queftions,  and 
thofe  on  which  only  the  judgment  of  the  Court  turned^  were. 
Whether,  admitting  that  Tho.  Burton^  who  claimed  by  convey- 
ances from  Robert  Browne^  had  at  one  time  the  reverfion  in  fee 
of  Hunfs  and  Jones's  tenement  in  him  ;  fuch  reverfion  were  de- 
vefted  and  turned  into  a  right  of  entry  or  action  by  the  operation 
of  the  fine  levied  by  Philip  Browne  the  tenant  for  life :  and  if  fo, 
whether  fuch  right  of  entry  or  zGtion  could  pafs  by  Tho.  Burton*s 
will,  without  his  having  made  a  previous  entry  in  his  lifetime  to 
avoid  fuch  fine  ? 

There  was  alfo  another  queftion  on  the  firft  argument,  upon 
[  560  ]  the  eflFcft  of  the  recovery  ftatcd  to  have  been  f offered  by  Robert 
Burton,  one  of  the  leflbrs  of  the  plaindff,  in  Mich.  1798.  That 
recovery  was  ftated  at  full  length  in  the  fpecial  verdi£^,  (the  fub« 
fiance  only  of  the  other  recovery  and  fines  being  ftated ;  a  prac- 
tice^ which  the  Court  commended),  becaufe  there  was  no  deed 
ftated  to  lead  the  ufes  of  it :  and  therefore  it  was  attempted  to  ho 
argued  that  the  leflbr  of  the  plaintiff^  who  appeared  to  vouch  and 

entered 
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entered  into  warranty,  and  againd  whom  there  was  judgment  of       1807. 

recovery,  was  eftoppcd  to  fay  that  the  eftate  did  not  pafs  out  of        

him  to  the  ufe  of  the  rccoveror.    Though  it  was  argued  on  the  Goodrioht 

other  fide  that  Robert  Burton^  the  leffor  of  the  plaintiff,  appeared  j-Q^f  estir 

then  to  be  out  of  pofTeflion  :  and  that  it  did  not  thereby  appear, 

nor  was  found  by  the  fpecial  verdi£t,  that  Griffiths  and  the  other 

perfons  who  fued  out  the  writ  were  feifed  of  the  freehold  at  the 

time ;  fo  that  there  was  no  good  tenant  to  the  praecipe :  and  that 

at  any  rate  where  no  deed  to  lead  the  ufes  appeared,  the  recovery 

would  enure  to  the  old  ufes  under  the  will  of  Thos.  Burton.    But 

no  notice  yras  taken  of  this  latter  point  on  the  fecond  argument. 

The  Court  took  time  to  confider  of  their  opinion  till  now^  whea 

judgment  was  delivered  by 

Lord  Ellenbo ROUGH  C.  J, — On  the  trial  of  this  eje£lment 
at  the  Summer  aflizes  for  the  county  of  Salop  1805,  and  which 
was  brought  to  recover  a  certain  tenement  called  Hunfs  and 
yones\  in  the  parifli  of  Wellington  in  that  county,  the  jury 
found  a  fpecial  verdi£i  ftating,  That  Richard  Browne  being  feifed 
in  fee  of  the  manor  oiLanvley^  of  which  a  certain  tenement  called 
Hunfs  and  Jone/s  was  parcel,  by  his  laft  will  and  teftament  in 
writing,  duly  attefted  fo  as  to  pafs  real  eftates,  dated  the  22d  of 
May  1677,  devifed  all  his  mefluages,  lands,  tenements,  and  r  .^j  ^ 
hereditaments,  and,  inter  alia,  the  manor  or  lordfliip  of  Lawley, 
(excepting  the  eftate  thereby  after  devifed  to  Ann  Browne,  Philip 
Browne,  and  Eleanor  Browne,  in  and  to  the  tenement  to  them, 
or  one  of  them,  thereafter  limited  and  appointed,)  to  Rotert 
Browne  his  eldeft  fon,  to  have  and  to  hold  the  fame  (except  as 
thereinafter  excepted)  to  his  faid  fon  Robert  Browne,  and  the  heirs 
of  his  body  lawfully  begotten,  with  divers  remainders  over.  Ex- 
cept, and  always  referved  out  of  the  faid  grant,  all  that  one  tene- 
ment known  by  the  name  of  Hunfs  and  Joneiz  tenement :  all 
wliich  faid  laft-excepted  mefiuage,  lands,  and  premifes,  and 
every  part  thereof,  he  thereby  gave  and  bequeathed  to  his  wife, 
Ann  Browne,  Philip,  his  fon,  and  Eleanor,  his  daughter,  for  and 
during  the  term  of  the  natural  lives  of  the  faid  Philip  and  Eleanor, 
and  the  longeft  life  of  them  :  and  after  the  deceafe  of  the  fur- 
vivor  of  them,  the  faid  Philip  and  Eleanor,  then  the  reverfion 
and  remainder  of  the  faid  excepted  meifuage  and  premifes  to  re- 
Qiain  and  be  to  the  executors  and  aflignees  of  the  faid  Philip  for 
the  term  of  40  yearSj  &c«    That  on  the  ift  of  June  1677  Richard 

Browne, 
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1807.       Brcwne,  the  teftator,  died  fcifed,  without  altering  his  will  j  and 
jjj^^  jj^  Jlf^^ffoelmas  term   1677   Robert  Browne,  his  eldeft  fon, 

^flF^i/n^"^  fufFered  a  recovery  of  the  manor  of  Lawley^  the  ufes  of  which 
Forrester,  ^^te  declared  to  be  to  himfelf  in  fee.     And  on  the  joxho(  ^prsl 

1682  made  his  will,  duly  attefted  to  pafs  real  ej^ates,  and  there- 
by devifed  the  manor  of  Lawley  to  Tl  Langlej  and  C  Cludd  and 
their  heirs,  in  truft  to  fell ;  and  died  on  the  ift  of  July  i683, 
without  altering  his  will.  That  by  indentures  of  leafe  and  re- 
leafe,  dated  the  30th  of  June  and  ad  of  July  1683,  Langley  and 
Cludd  conveyed  the  fame  to  Thomas  Burton  in  fee.  That  Ann 
Browne  and  Eleanor  Browne  died  in  17 231  leaving  Philip  Browne 

L  5^^  3  furviving  them,  who*thcreby  became  fole  fcifed  of  the  faxd  tene- 
ment called  Hunt*s  and  Jonef^s  for  the  term  of  his  life,  with  a  re- 
mainder to  the  faid  Philip  for  the  term  of  40  years  :  and  after- 
wards in  Hilary  term  7  Geo.  2.  1733-4,  levied  a  fine  with  pro- 
clamations of  the/aid  tenement  to  the  ufe  of  William  Forrejter  and 
his  heirs;  who  thereupon  entered.  That  on  the  28  th  of  Novem^ 
^^^  1735  Thomas  Burton  made  his  will,  duly  attefted  to^pafs  real 
eftates,  and  thereby  devifed  the  manor  of  Lawley  to  Robert  Burton 
for^ife ;  remainder  to  truftees  to  preferve  coutingent  remain- 
ders, &c. ;  remainder  to  his  firfl:  and  other  fons  in  tail ;  which 
firft  fon  the  leffor  of  the  plaintiff  is.  That  on  the  I3tli  of  Febru-' 
ary  1735-6  Thomas  Button  died.  That  on  the  ift  of  July  1738 
Philip  Bromine  died.  That  on  the  24th  of  June  1803  RAert 
Burton^  the  fon  and  devifee  of  Thomas  the  devifor,  died,  leaving 
his  fon  the  leflbr  of  the  plaintiff  his  heir  at  law,  who  entered  upon 
the  tenement  in  queftion  on  the  ift  of  June  1805,  to  avoid  all 
fines  levied  thereof.  That  on  the  xft  of  July  1778  the  term  for 
40  years  in  the  premifes  which  had  belonged  to  Philip  Browne 
expired. 

This  fpecial  verdiA  has  been  twice  argued,  and  each  time  very 
ably  by  the  counfel  on  both  fides,  and  feveral  points  have  been 
made ;  but  it  will  not  be  neoefiary  to  notice  any  excepting  thofe 
upon  which  the  opinion  of  the  Court  is  founded  ;  as  the  other 
points  were  either  abandoned  in  the  courfe  of  the  argument,  or 
do  not  touch  the  queftions,  upon  which  the  Court,  after  very 
anxious  confideration,  have  made  up  their  minds,  and  which  in 
their  judgment  will  determine  this  cafe.  Thofe  queftions  are 
two ;  firft,  whether  the  fine  levied  by  Philip  Browne  devefied 
the  eftate  of  Thomas  Burton  the  reverfioner.    And^  ^dly,  fup- 

3  pofi^S 
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pofing  that  It  did,  whether  the  intereft  which  *remamed  in  Thomas        1 807. 
Burton^  after  the  fine  levied,  pafled  by  his  will.  ' 

For  the  plaintiflF  it  was  faid,  that  if  the  tenant  for  life  levy  a  °^°^*^^"^ 
fine,  the  reverfioner  or  remainder-man  is  not  bound  to  enter  till  FoRUBSTtit. 
the  regular  determination  of  the  preceding  eftate :  and  that  the  •  [  563  ] 
alienation  of  the  tenant  for  life  only  accelerated  the  period  of  his, 
the  reverfioner  or  remainder-man's,  right  of  entry,  but  did  not 
take  that  right  away  when  the  life  (hould  have  determined.  That 
it  is  no  wher^e  faid,  that  the  fine  of  a  tenant  for  life  turns  the 
eSate  of  the  reverfioner  into  a  right,  as  the  fine  of  tenant  in  tail 
does.  That  during  the  life  of  the  tenant  for  life  a  fine  does  not 
a{Fc£t  the  remainder-man.  That  there  is  a  diftinftion  between 
alienations  which  turn  eftates  to  a  right,  and  fuch  as  do  not. 
Co^  Lift.  327  b.  That  there  can  be  no  difleifin,  unlefs  the  free- 
hold is  taken  from  the  tenant.  Lift.  fed.  379.  Co.  Litt,  i8i, 
a.  ib.  153.  And  as  the  tenant  for  life  has  the  freehold,  he  can 
by  no  a£l  of  his  own,  fuch  as  a  fine  levied  by  himfelf,  be  oufted 
of  the  freehold.  That  there  is  a  wide  difference  between  a  man 
being  ouftedby  the  wrongful  a£t  of  a  ilranger,  and  the  levying  a 
fine  by  a  tenant  for  life,  who  is  not  turned  out  thereby.  That 
fuppofing  the  fine  could  have  the  tStfk  contended  for,  if  it  had 
been  levied  of  the  manor  of  LawUjy  it  could  have  no  fuch  cfFeft, 
as  it  was  levied  only  of  Hun^s  and  Joneses  tenement,  which  wat 
parcel  of  the  manor  pf  which  Thotnat  Burton  was  in  pofleflion : 
for  if  any  rent  had  been  referved  for  that  tenement  to  the  lord, 
he  might  have  diftrained.  Litt.  feA.  590,  591.  That  a  man 
cannot  be  oufted  of  a  reverfion,  fo  long  as  his  tenant  is  in  pof- 
fcflion.  Zhep,  Touch.  23.  That  rent  and  common  are  not  barred 
by  a  fine  ;  and  that  they  do  not  differ  in  this  refpe£t  from  a  rever- 
fion. And  for  thefe  reafons  it  was  infifted,  inafmuch  as  Thomas  [  564  3 
Burton  died  during  the  life  of  Philip  Browne  the  tenant  for  life, 
(who  had  a  lawful  eftate  for  his  life,  and  during  whofe  life  Tho^ 
mas  Burton  was  not  bound  to  enter  for  the  forfeiture,)  that 
Thomas  Burton  had  fuch  an  intereft  as  would  pafs  by  his  will. 
And  as  to  the  cafe  put  by  Litt.  fe£l.  416.  which  was  relied  on 
for  the  defendant,  it  was  faid,  that  it  is  not  there  ftated,  whe- 
ther the  tenant  for  life  was  living  during  the  continual  claim ; 
but  that,  upon  comparing  the  text  with  the  commentary,  it 
would  appear  that  he  muft  have  been  dead  ;  and  therefore,*  that 
it  only  amoouted  to  this,  that  if  a  party  do  not  enter  within  five 

years 
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1 807.       years  after  he  Is  bound  to  enter,  the  right  will  be  bound  :  but 

"    '  ■        that  it  was  no  authority  to  (hew  that  the  eRate  would  be  dcveftcd 

^^a^^liT^  during  the  life  of  tenant  for  life.     That  the  continual  claim  can 

Fo&RESTER.  ^'^^y  ^^  neceffary  to  preyent  an  entry  being  tolled  :  but  that  here 

Thomas  Burton  was  not  bound  to  enter  during  Philip  Brown/t 

life  :  for  which  2  y^^fiy  4^2.  was  cited  as  an  authority.     But  if 

this  were  otherwife,  it  was  contended  on  the  authorities  of  Ru 

V.   Jones^  I  i/.  Black,  30.     3   Term   Rep.   94.     Smith  v.  Cg^w, 

a  H,  Black.  Rep,  444.  Roe  v'.  Grijithsy  i  Black  Rep.  6c6.  Cccrf- 

title  V.  Woodi  cited  in  3'  Term  Rep.  94.   and  repotted  in  Willes 

211.  that  Thomas  Burton  had  an  intereft  which  was  devifeable. 

For  the  defendant,  it  was  on  the  other  hand  infifted,  that  the 
fine  levied  by  Philip  Browne  dcveftcd  the  revcrfion  of  Thomas 
Burton  }  leaving  nothing  in  him  but  a  mere  right  of  entry ;  which 
is  not  devifeable,  though  it  may  be  releafed :  and  in  fupport  of 
that  pofition  were  cited  Shep.  Touch.  325.  Litt.  fed.  347.  Co. 
Litt.  214.  a.  and  %66.  a.  and  48.  b.  Perkins^  feci.  85.  (edit. 
C  5^5  3  1642),  and  Lord  Eldon*s  do£brine  in  The  Attorney-General  v.  Fi» 
gor^  8  VeJ.jun.  282.  And  this  latter  cafe  was  diftinguiOied  from 
that  of  Roe  v.  Jones ^  i  H.  Black,  30.  and  3  Term  Rep,  94.  by 
obferving,  that  in  that  cafe  the  deviror  devifed  all  he  had  ever 
had;  but  in  this  cafe  the  devifor,  whofe  intereft  had  been  de* 
vefted  by  the  operation  of  the  fine,  had  nothing  left  In  him  which 
he  could  make  the  fubjeA  of  devife  by  his  will.  And  to  ifaew 
that  the  fine  devefted  the  remainder,  Litt,  kSt.  416.  and  Lord 
Cot/s  comment  on  it,  and  Focus  V.  Salt/bury^  Hardrefs  401,  2. 
were  rejied  on.  The  pafiage  in  Littleton  it  was  faid,  proved, 
that  without  continual  claim  of  the  tenant  for  life,  the  remain- 
der-man  in  fee  could  not  enter ;  becaufc  the  remainder  would 
be  devefted  by  the  fine :  and  that  in  Focus  v.  Salijhury  Lord  Hale 
had  exprefsly  ftated,  that  a  fine  by  tenant  for  life  difplaced  the 
eftate  in  remainder:  diftingmftiing  between  a  fine  by  tenant  for 
years,  and  tenant  for  life :  faying,  that  the  fine  of  the  firft  dif- 
placed no  eftate  ;  but  that  the  fine  of  the  latter  did.  And  in 
anfwer  to  the  argument  derived  froifi  the  circumftance  of  the 
fine  having  been  levied  of  Hunfs  and  Jone/s  tenement,  and  not 
of  the  manor  \  it  was  faid,  that  the  effefl  of  the  fine  was  to  fe* 
parate  that  tenement  from  the  manor;  which  we  are  of  opinion, 
that  it  did  ;  and  that  the  fine  devefted  the  eftate  of  Thomas  Bwr^ 
ion:  and  that  the  authorities  cited;  viz.  Co.  Litt*  251.  327.  l» 

and 
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and  Focus  v»  Salijhttry^  Hard." 401*  are  in  point.  And  tliat  the  1807. 
anfwer  of  my  brother  Williams^  viz.  <<  That  a  remainder-man  is  — 
**  not  bound  fince  the  Hat.  4  Hen,  f  •  c,  24.  to  look  to  his  eftate  azainfi 
"  till  the  determination  of  the  preceding  eflates/'  is  not  fatisfac-  FoRRksTsa. 
tory  :  for  though  that  ftatute  prevented  the  laches  of  antecedent 
remainder-men  from  prejudicing  thofe  who  followed  \  as  it  did 
before  the  ftatute  of  naii-claim  34  Edw,  3.  c.  16. ;  yet  it  has  not  [  566  2 
preferved  the  right  of  the  fubfcquent  remainder- men,  by  at  all 
altering  the  immediate  efie£l  of  the  fine  upon  the  remainders;  but 
by  giving  all  the  remainder-men  rights  of  entry  within  five  years 
after  their  refpe£}iv.e  titles,  &c.  A^ould  accrue^  and  thereby  pre- 
venting their  rights  from  depending  on  the  condu£t  of  the  per. 
fon,  whofe  right  of  entry  accrued  immediately  on  the  forfeiture. 
And  this  poficion  we  think  warranted  by  the  following  cafes : 
Moor  Ti.pl.  192.  cited  in  3  C0.  78.  h.  as  Laune  and  Toher^^  cafe, 
Cro.  E/iz,  220.  Smy  y.  June  and  others*  Q,  Lev.  ^2*  Wbaley 
V.  Tankard.  And  Salvin  v.  Claris  in  Cro.  Car.  157.  And  our 
opinion  is,  that  the  efie£t  of  Philip  Browne^s  fine  was  to  devefl: 
the  eftate  in  reverfion  of  Thomas  Burton ;  leaving  in  him  only  fuch 
right  of  entry  as  the  forfeiture  incurred  by  reafon  of  the  fine  au- 
thorized him  then  to  exercife  : .  and  if  that  ftiould  not  be  there-  ' 
upon  prefently  exerclfed  by  him,  leaving  in  him  a  future  right  of 
entCY  to  be  exercifed  within  five  years  after  the  determination  of 
the  eftates  for  life,  and  of  the  remainder  for  the  term  of  40  years. 
As  to  the  argument  of  my  brother  Williams,  grounded  on  the 
pofition,  that  a  man  cannot  b^  oufted  of  his  reverfion  fo 
long  as  the  tenant  for  life  is  in  the  poiTeflion  ;  it  U  fufficient  to 
obferve  that  in  this  cafe  the  tenant  for  life  did  not  continue  in 
llJbileflion  after  the  fine  levied ;  but  gave  to  the  conufee  of  the 
fine  a  feifin  and  poflei&on  adverfe  to  the  interefts  of  the  rever- 
fioner. 

This  brings  on  the  conGderation  of  the  ad  queftion  ;  which  is^ 
whether  fuch  right  gentry  be  devifeaUe  :  and  we  are  of  opinion 
that  it  is  not  devifeable.  For  fuch  right  is  certainly  not  aflign- 
able  by  the  common  law  }  nor  does  it  fall  within  the  words  of 
the  ftat.  3a  H.  8.  c.  i.,  which  are,  **  having  manors,  land'sj^  [  567  ] 
*«  tenements,  or  hereditaments ;"  nor  of  the  ftat.  34  and  35  Hen,  &* 
r.  5.  /.  4.  which  are,  "  Having  a  fole  eftate  or  interejl  in  fee 
•<  fimple  of  and  in  any  manors,  lands,  tenements,  rents,  or  other 
•*  hereditaments,  in  pofteflion,  reverfion^  or  remainder.**  If 
the  devife  of  Thomas  BurUn  were  ftated  upon  record  in  any 

Vot.  VIII.  G  g  pleadmga 
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1807.        pleadings  at  common  law,  what  dcfcription  of  intnejly  falling 
'  within  thcfc  words,  could  he  be  dated  to  have  had  at  the  time  of 

avaii^^^  the  devife?     The  opinion  of  l.ord  Eldon  in  The  Attorney -General 
Fo&K£:iTER.  v-  ^^g^r^  8  Vef.jun.  %%%,  was  certainly  againft  it:  and  the  cafe 
oiRoe  V.  Griffiths t  I  Black.  Rep.  606.,  Goodtitie  v.  Woody  WiUes 
%i  I.,  and  Roe  ▼.  Jones^  3  Term  Rep.  54.  do  not  (hew  that  fuch 
right  of  entry  is  devifeable  \  as  in  thofe  ca&s  the  devifors  devifed 
all  the  intereft  they  had  ever  had.     And  Lord  Thurtow^  1  Fef. 
jun.  255.  fuppofed,  in  order  to  bring  executory  intereds  within 
the  (latutes  of  wills,  that  they  mull  have  been  confidered  as  rx^- 
futed  by  the  ftatute  of  ufes ;  which  is  a  very  different  intereft  from 
a  right  of  entry  for  the  purpofe  of  rc-vefting  a  devefted  eftate. 
In  Cortefs  cafe,  i  Co.  85.  ^.'**  For  the  conftru£lion  of  wiilsi^ 
•^  this  rule  was  taken  by  the  juftices  in  their  arguments ;  that 
•  '*  fuch  an  eftate,  which  cannot  by  the  rules  of  the  common  law  be 
"  conveyed  by  aft  executed  in  his  life,  by  advice  of  counfel 
*^  learned  in  the  law,  fuch  eftate  cannot  be  devifed  by  the  will 
•*  of  a  man  who  is  intended,  by  law  to  be  inops  confdii  :**  from 
whence  it  may  be  inferred,  (hat  out  of  that  intereft,  in  which  by 
aft  executed  in  a  man's  life  it  is  not  poffible  to  create  any  eftate, 
no  eftate  can  be  created  by  his  will.     And  in  Butler  and  Baker's 
cafe,  3  Coke  32.  a.  it  is  faid,  <<  without  queftion  that  which  a  maa 
<<  cannot  difpofe  of  by  any  aft  in  his  life  ftiall  not  be  taken  for 
C  5^8  3     "any  of  his  manors,  &c.  whereof  he  may  devife  two  parts  by  au* 
"  thority  given  him  by  the  ftatute."     And  in  Lord  Mountjofs, 
cafe,  Godbolt  17.  it  is   laid  down,  "  that   the   ftatute  of  wiUs» 
c'  32  Hen.  8.,  that  it  ftiall  be  lawful,  &c.  to  devife  two  parts,  &c.> 
^*  refpefts  only  fuch  things  as  are  devifeable ;"  but  a  right  of  entry* 
is  not  devifeable }  and  therefore,  according  to  the  terms  of  the 
ftatute  and  the  authority  of  that  cafe,  is,  not  devifeable.     For 
thefe  reafons  vce  are  of  opinion,  that  there  muft  be  judgment 
for  the  defendant.     And  whatever  mifchief  or  hardfliip  may  at- 
tend the  decifion  of  this  cafe,  or  may  be  expefted  to  arife  from 
the  application  of  the  fame  rule  to  other  cafes,  it  is  an  inconve- 
nience which  can,  if  our  judgment  be  well  founded,  only  be  re- 
medied by  pofitive  law.     And  the  propriety  of  applying  fuch  a 
remedy,  whereby  the  fame  rights  of  entry  and  aftion  which  be- 
long to  the  heir  may  be  extended  to  the  devifee,  is  a  queftion  par- 
ticularly fit  for  the  confideration  of  the  legiflature.     Upon  the 
I^w  as  it  now  flands^  we  feel  ourfelves  obliged  to  give 

Judgment  for  the  Defendant. 
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1807. 

The  King  a^ainji  Sarah  Seale.  Tuefday, 

^      ^  June  16th. 

''pHE   following  convi£lion  upon  the  ftat,  42  Geo.  3.  c,  119.  ^he  ftat.  42^ 
againft  unauthorised  lotteries,  &c.  was  returned  by  ccrtio-  ae ainft  illeer^ 
rari  into  this  court — "  City  and  Liberty  of  Wejlminjler^  in  the  lotteries,  di- 
county  of  Middlefex;  to  wit — Be  it  remembered,  that  on  th^  re£Ung  the 
4th  of  March  47  Geo.  3.  &C.     *Ai  the  public-office  in  Great  MaU  ^^  butcd 
borough 'Jircet  {a)^  in  theparijb  of  St,  James^  within  the  liberty  of  i.^d  to  the 
W.  &c.  J.  Nicholls  of  Piccadilly,  &c.  one  of  the  overfcers  of  the  I^ine,  x-pd 
poor  of  the  parifli  of  St.  Jatnes,  within  the  faid  liberty,  '&c.  ^pj^^j^jjj^'"^ 
comes  before  me  P.  N.  Efq.  one  of  the  juftices  of  our  lord  the   j.-^  to  the 
king,  afljgncd  to  keep  the  peace  in  and  for  the  faid  city  and  li-  perfonappre- 
bctty,  8cc.,  and  giveth  me  the  faid  juftice  to  be  informed,  that  ^^"^\"g  °^ 
S.  Seale^oi  IValker^s^ourt,  &c.   within  the  liberty,  &c.,  fingle  offender  •  a 
woman,  after  the  pafling  of  the  aft  (42  Geo.  3.  r.  119.)  &c.  viz.  convi£^iondi« 
on  the  15th  of  February  1807,  at  the  faid  parifti,  &c.  did  unlaw,  refting  the 
fully  receive  and  take  of  and  from  G.  May,  of  the  faid  parifh,  Sfftritutcd  ag 
&c.  IS.  ^d.\  and   in  condderation  thereof  did  then  and  there  the  law  di- 
promife  and  agree  to  and  with  the  faid  G.  M.  to  pay  to  him  r^t?/, without 
i/.  IX.  upon  a  certain  event  and  contingency  relative  and   appli-  »*^«rt»*"'ng 
cable  to  the  dravnng  of  a  certain  ticket  numbered  9,  in  a  cer-  j^/^    ^  jjj  j^ 
tain  unlawful  game  or  lottery  called  a  Little  Goc  j  the  fame  to  be  paid^ 
being  a  game  or  lottery  not  authorized  by  parliament  -,  con-  (^V*  P^^fon 
trary  to  the  faid  aft,  ?cc.  :  whereby  and  by  force  of  the  faid  fta-  t^nf  jg'ba^^ 
tute  the  faid  5.  Seale  hath  forfeited  100/.  &c.     -And  afterwards,  But  it  need 
on  the  faid  4th  of  March  1807,  at  the  public  ojice  in  Great  Mai-   ^-^^  appear 
borough^Jlrcet  aforefaid,  in  the  faid  parifli,  &c.   the  defendant  is  ^^\^^^^^ 
brought  before  me  the  faid  yxKvctat  the  public-cffice  aforefaid,  by  illegal  lotte- 
W-  C.  and  y.  B,  two  of  the  beadles  of  the  parifli  of  St.  James  T*  'f  it  be 
aforefaid,  &c.  and  charged  before  me  with  being  guilty  of  the  ^^""^  ^"*^ 
faid  offence  contained   in  the  faid  complaint  and  infomiation    was  taken  for 
Whereupon  I,  the  juftice  aforefaid,  do  now  here   proceed  to  in-  that  purpofe. 
quire  and  examine  into  the  circumflances  of  the  cafe,  &c.  in        L  5^9  3 

{a)  It  was  admitted,  after  foine  difcufRon,  that  this  defcription  did 
not  fufficiently  denote  that  the  convi^ion  was  made  by  one  of  the 
f  plice  Magiftrates,  under  the  lUt.  42  Geo.  3.  c.  76,  5qc. 

Gg  9  the 
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1807.       the  prefence  and  hearing  of  the  defendant.    And  thereupon,  oi| 

the  fame  day,  &c.  at  the  Public-office  in  Great  Marlborough^freet 

The  Kiw  aforefaidy  &c.  The  convifUon  then  proceeded  to  fet  out  the 
Seals  Evidence  given  by  the  witnefles,  whereby  it  appeared  that  the 
ofience  was  committed  by  the  defendant  qn  the  15th  of  Febru^ 
ary  laft,  at  a  houfe  in  Waihef^s^ourt  in  the  parifli  of  St.  Jame/^^ 
where  (he  was  found  ;  and  that  on  their  going  there  again  on 
«  the  4th  of  March  the  defendant  prevented  them  by  force  fron^ 
making  any  further  examination.  That  the  defendant  was 
called  ppon  for  her  defence,  but  did  not  produce  any  evidence 
to  prove  that  flie  was  not  guilty,  &c*  The  convi£\ion  then 
proceeded  \  ^*  And  thereupon  all  and  fingular  the  premifes  be- 
ing heard,  &c.  it  manifeftly  appears  to  me,  the  faid  juftice, 
that  the  defendant  is  guilty  of  the  premifes  and  ofFen(:c  charged 
upon  her  in  and  by  the  faid  complaint  and  informatioQ.  It  is 
therefore  confidered  by  me,  &c.  that  the  defendant  be  convi£l- 
ed,  and  (he  is  by  me  the  faid  juftice  accordingly  convidied,  qf 
the  offence  charged  upon  her  in  nnd  by  the  faid  charge  and  ii^ 
formation  ;  and  for  which  faid  offence  I  the  faid  juftice  do  ad- 
judge her  the  faid  S.  Seak  to  forfeit  and  pay  looL  to  be  applied 
and  dijlributed^  fvben  paid,  as  the  /aw  doth  direB :  and  the  fai4 
defendant  is  now  here  by  me  required  immediately  to  pay  fuch 
penalty  of  100/.  which  (he  negledls  and  refufes  to  do:  therefore 
I  the  faid  juftice  do  adjudge  the  faid  defendant  to  be  committed 
to  Totbillfields  Bridewell,  there  to  remain  for  Gx  calendar  months^ 
C  C7I  1  without  bail  or  mainprize,  and  without  appeal,  or  until  fuch  pe^ 
nalty  cf  looh  Jhall  be  fatisfied.  In  witnefs,  &c.  a^  the  PubUc- 
ofiice  in  Great  Marlboroughjlrecty*  &c, 

Marryat  took  Several  objeflions  to  the  colivt£l!on>  the  prin- 
cipal of  which  arofe  on  the  5th  feflion  of  the  a£t ;  direding 
the  penalty  to  be  applied,  one-third,  to  the  king,  another  third 
to  the  ufe  of  the  informer  or  informers,  and  the  remaining  third 
to  the  perfon  or  perfons  apprehending  or  fecuring  the  offender. 
And  the  laft  defcription  of  perfons  being  uncertain,  he  con- 
tended that  the  juftice  having  only  adjudged  the  diftribution  of 
the  penalty  as  the  law  direQs,  without  fpecifying  to  whom  in 
particular  the  laft  third  (bould  lot  paid,  the  convidion  was  bad 
for  uncertainty :  and  he  referred  to  Rex  v.  Dimpfej  [a)  as  in 

{a)  2  Term  Rep.  96. 

point. 
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pCMnt.    There    the  objcfts    of  the  diftribution  were  certain^        1807. 
namely,  the  party  grieved,  and  the  poor  of  the  parifh  ;  but  the        — -- 
proportion  to  each  was  left  in  the  difcretion  of  the  magiftrate  :    Tlw  Kiwa 
here  the  proportions  arc  certain,  but  the  perfons  arc  not  all  af-       ^^^^^ 
Certained :  the  principle  is  the  fame.     Here  alfo  an  additional 
inconvenience  would  cnfue  to  the  defendant ;  who  cannot  tell 
to  whoni  to  pay  the  penalty,  in  order  to  get  difchargcd  ;  and  it 
tan  only  be  paid  to  thofe  to  whom  it  is  given  by  the  aft.     It  is 
hot  even  ftated  in  faft  who  did  apprehend  or  fecure  the  defen- 
dant \  and  it  cannot  be  implied  from  the  term  ufed,  that  {he 
was  brought  before  the  magiftrate  by  the  two  beadles.     In  Rex 
y.  PrieJI  {a)  a  conviftion  adjudging  a  diftribution  of  part  of  a 
penalty,  which  the  ftatute  on  which  it  aflumed  to   be  founded 
direfted  to  be  paid  to  the  poor  of  thcpari/b,  to  be  paid  to  the       r  C72  1 
poor  of  the  town/hip,  was  held  void.     And  in  Rex  v.  Hallib)  a 
commitment  in  execution  on  the  ftat.  6  G.  !•  c  48./  i.  againft 
cutting  down  afli  timber  trees,  for  not  paying  the   penalty  and 
charges  of  conviftion,  was  held  bad,  becaufe  the  magiftrate  had 
not  afcertained  what  the  amount  of  the  charge  was.     Another 
objeftion  was,  that  it  did  not  appear  that  there  was  any  Little 
Goe,  &c.    But  it  was  anfwcrcd  that  it  was  fufEcient  that  the 
money  was  taken  for  that  purpofe. 

The  Common  Serjeant^  contr^,  contended  that  the  aft  having 
direfted  to  whom  and  in  what  proportion  the  refpeftive  (hares 
fliould  be  diftributed,  it  was  enough  for  the  conviftion  to  ad- 
judge that  it  (hould  bed  iftributed  as  the  law  direfts,  according 
to  The  ^ieen  v.  Barrett  [c).  And  that  if  no  perfons  could 
claim  the  3d  (hare  given  to  the  perfon  or  perfons  apprehending 
•r  fecuring  the  defendant,  by  bringing  themfelves  within  that 
defcription,  that  (bare  would  remain  in  the  Crown :  and  that 
a  payment  to  the  magiftrate  or  gaoler  for  the  Crown  would  be 
deemed  fufficient  payment  by  the  defendant  to  entitle  herfclf  to 
be  difcharged.  But  he  alfo  fuggefted  that  the  two  beadles  who 
are  ftated  to  have  brought  the  defendant  before  the  magiftrate 
anfwered  the  defcription  of  i^xioxx^  fecuring  her. 

Marryat  in  reply  obferved,  that  the  aft,  by  limitjng  fpecifi- 
cally  one-third  of  the  penalty  to  the  Crown^  negatived  its  claim 
to  any  other  third :  and  that  there  was  no  authority  given  either 

^    (fl)  6  Term  Rep.  538.         {h)  Co'wp.  60.         (c)  Salt.  383. 

Gg3  ^^ 
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1807.        to  the  magiftrate  or  the  gaoler  to  receive  the   third  fliarc  of  the 

* perfons  apprehending  or  fecuring  the  ofi^nder.    After  conGdc- 

The  King    y^^j^j^  f^^  ^  £g^  ^ 

Seals.  ^oxA.  ELtENBORouGH  C.  J.  delivered  the   opinion  of  the 

Court. 

This  was  a  convi£lion  before  a  magiftrate  of  the  county  of 
Middlefsxy  upon  an  information  for  an  offence  under  the  ftat. 
42  Geo.  3.  c.  1 19. yi  5.  made  **  for  the  fuppreflion  of  games  and 
lotteries  not  authorized  by  law."  The  a£l  direds»  •*  that  where 
the  party  accufed  (hall  be  cbnvifled  of  the  offence^  and  fuch 
penalties  (i.  e.  of  100/.)  {hall  not  be  immediately  paid,  it  {hail 
be  lawful  for  the  magiftrate  to  commit  the  offender  to  prifon 
for  any  fpace  of  time,  not  exceeding  fix  calendar  months,  nor 
lefs  than  one  calendar  month,  without  bail  or  rnainprize,  and 
without  appeal,  or  until  fuch  penalty  (hall  be  fatisfied."  And 
further  direQs,  **  that  every  fuch  penalty,  when  paid  upon  con- 
*'  vif^ion,  fliall  go  and  be  applied,  one-third  thereof  to  his  ma- 
•«  jefty ;  one-third  thereof  to  the  ufc  of  the  informer  or  in- 
*«  formers ;  and  the  other  third  thereof  to  the  perfon  or  perfons 
**  apprehending  or  fecuring  fuch  offender  or  ofienders."  The 
information  and  evidence  given  in  fupport  of  the  fame>  as  ftatcd 
in  the  conviAion,  appear  to  have  warranted  the  magiftrate  in 
drawing  therefrom  the  conclufion  he  did ;  viz.  that  the  de- 
fendant was  guilty  of  the  offence  charged  upon  her.  The  con- 
viAion  then  further  proceeds  in  thefe  words :  "  It  is  therefore 
<^  confidered  by  me,  the  faid  juftice,  that  the  faid  SariA  Sea/e 
«  be  conwBidi  and  (he  is  by  me,  the  faid  juftice,  accordingly 
<<  conviHed  of  the  offence  charged  upon  her  in  and  by  the  faid 
**  charge  and  information;  and  for  which  faid  offence  I  the  (^d 

£  574  3  **  juftice  do  adjudge  her  the  faid  Sarah  Scale  to  forfeit  and  pay 
^<  the  fum  of  100/.,  to  be  applied  and  dtftribuiedy  whenptdd^  as  tic 
•*  law  doth  direH"  It  then  proceeds  to  ftatc,  that  (he  was  re- 
quired to  pay  the  penalty  immediately,  which  (he  negle£led  and 
refufed  to  do;  and  was  thereupon  committed  to  prifon  for  fix 
calendar  months,  &c.;  in  the  terms  dire£led  by  the  2&»  It 
has  been  argued  on  the  authority  principally  of  The  King  v. 
Dintpfeyy  2  Term  Rep,  96.,  that  this  convi^ion  is  bad,  inafmuch 
as  it  contains  no  adequate  adjudication  in  rcfped  to  the  penalty, 
fo  as  to  render  it  properly  applicable  and  diftributable  amongft 
the  feveral  obje£);$  of  fuch  diftribution,  under  the  ad  of  parlia- 

7  (nent : 
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hicnt:  the  words  of  the  conviftion  being  only,  "  to  be  applied        1807. 

'and  diftributed^  when  paid ^  as  the  lanv  direEls^     And  although  a         

judgment,  quod  conviElus  e/i^  et forisfaciaty  or  even  perhaps  quod    ^        -^a^ 
t:onvi£lus  ejl  alone,  may,  as  was  held  in  The  King  v.  Chandler^        Sealb. 
{Salk,  378.)  be  fufficient,  where  the  ftatute,  afting  upon  the  fads 
Sated  in  the  cohvi£kion,  is  competent  of  itfelf  to  carry  the  con-     • 
vi£lion  into  full  unequivocal  execution  aild  efFed  ;  it  is  othet- 
Vifife  whete  the  immediate  legal  confequences  of  the  convidion 
are  made  by  the  ftatute  to  depend  upon  the  difcretionary  judg- 
toient  of  the  Court.     If  therefore  the  punifliment  which  is  to 
follow  upon  convi£lion  be  either  difcretionary  as  to  its  kirfd  \  ot 
Wmg  certain  in  its  kind,  (as  a  pecuniary  penalty,  for  inftance,) 
is  uncertain '  in  its  amount  5    or  where,  being  certain  in  its 
amount,  either  the  particular  defcription  of  perfons,  amongft 
"whom  the  diftribution  is  to  take  place,  is  uncertain ;  or  the  in- 
dmduals  anfwering  fuch  particular  defcription,  and  to  whoifi 
fiiares  of  the  penalty  are  to  be  afligned,  arc  in  any  manner  the 
fubje£l  of  difcretionary  fele£iion  and  appointment ;  in  all  fuch 
cafes,  the  magiftrate  or  court,  before  whom  fuch  convidion  is     [  57J  ] 
had,  muft,  at  the  time  of  the  adjudication,  actually  exercife  his 
t>r  their  difcretion  upon  thefe  particulars,  and  thereby  afcertain 
\vhat  would  otherv^ife  remain  wholly  undecided  and  uncertain. 
In  the  prefent  inftance,  the  mere  adjudication  of  a  convidlion 
of  the  offence,  and  of  a  forfeiture  of  the  penalty  of  100/,  to  be 
ie  di/irtbuted  as  the  law  direEls^  leaves  it  wholly  undecided  whe- 
ther there  cxift  in  this  cafe  the  laft  of  the  three  defcriptions  o^ 
perfons,  amongft  whom  the  penalty  is  to  be  diflributed  under 
the  aft ;  viz.  "  perfons   apprehending  or  fecuring  the  offender!^ 
This  defcription  is  not  fp^cifically  and  in  terms  applied  to  any 
perfon  or  perfons  whatever  on  the  face  of  this  convi£lion :  it  is 
therefore  left  to  be  fupplicd  by  argument  and  inference,  whe- 
ther there  be  any  fuch  perfons  in  this  cafe  to  whom  the  defcrip- 
tion in  the  aft  of  parliament  applies ;  and  whether  the  two 
perfons,  by  whom  the  offender  is  ftated  to  have  been  brought 
before  the  convifting  juftice,  were  underftood  by  him,  and  muft 
in  legal  conftruftion  be  confidered  by  us,  as  having  been  meant 
by  him  to  take  that  one-third  part  of  the  penalty,  which  the  aft 
ailigns,  CO  nomine,  to  "  perfons  apprehending  or  fecuring  the 
offender."    Nor  can  the  want  of  this  neceffary  afcertainment 
of  the  objefts  of  diftribution  be  obviated  or  fupplicd  in  the 

G  g  4  way 
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1807.       way  fuggefted  by  Mr.  Common  Serjeant ;  1.  e.  by  confidering 

— —        the  whole  penalty  as  veiled  in  the  Crown,  in  the  firft  infiancc. 

The  KiHc    by  the  adjudicature  of  the  forfeiture;  and  all  of  it  as  ftill  rc- 

Seals.       niainiiig  in  the  Crown,  which  does  not  on  the  face  of  the  con- 

vlAion  appear  to  be  taken  gut  of  it,  and  by  fubfequent  adjudi-* 

cation  thereof  to  belong  to  any  other  perfons.  well  entitled  under 

the  z€t  to  a  definite  portion  or  portions  of  it.     For  the  queftion 

^  57^  J     ftill  recurs,  whether  any  perfons  do  or  do  not  appear,  upon  the 

face  of  the  conviction,  to  whom  the  required  defcription  pro* 

perly  applies:  fo  as  that,  in  the  abfence  of  all  fnch  perfons, 

the  whole  may  be  conCdered  as  belonging  to  his  majefty:  a 

point  not  only  material  to  be  diftindly  afcertained,  as  between 

the  Crown  and  fuch  parties  i  but  alfo  as  between  the  perfon 

convifledi  and  the  feveral  parties  interefted  in  the  proportions 

into  which  the  penalty  is  dire£led  to  be  divided,  with  a  view  to 

the  due  and  convenient  fatisfa£lion  and  payment  afterwards  of 

the  penalty  itfelf  by  the  perfon  convidied.    On  the  ground 

therefore  of  the  uncertainty  which  appears  upon  the  face  of  this 

conviction,  as  to  the  objects  of  that  diftribution  of  the  penalty 

which  the  a£l  requires  to  take  place,  we  are  of  opinion  that  the 

conviction  is  defedive,  and  cannot  be  fuftained. 

Convi&ion  quaihed. 


Tuf/dayf  Gould  and  Others  azainft  Robso'n  and  KetmeIU 

Jime  1 6th.  *     "^ 

If  the  holder  C"^^  Hud/on  drew  a  bill,  dated  the  29th  of  September  iio6f 
of  a  bill  of  ^^  for  766/.,  at  three  months,  on  Iftlin^  which  was  accepted 
**h  d*  '^y  ^'°™*  ^"^  ^^  payable  to  Ricbardfon  or  order ;  who  indorfcd 
after  takinir  \t  to  the  defendants ;  and  thefe  indorfed  it  to  the  plaintiffs  \ 
part  payment  who  held  it  when  it  became  due,  and  applied  to  the  acceptor 
from  the  ac-  f^^  payment,  and  agreed  to  receive  from  him  about  half  the 
to  take' a  new  amount,  and  to  draw  a  bill  on  him  for  the  remainder,  payable 

acceptance 

from  him  for  the  ivmainder,  payable  at  a  future  date,  and  that  in  the  mean  time  the 
holder  Qiall  keep  the  original  bill  in  his  hands  as  a  fecurity ;  fuch  agreement  amounts 
to  giving  time  and  a  new  credit  to  the  acceptor,  and  difdiarges  the  indorfer,  who 
was  no  party  to  fuch  agreement  $  though  the  drawer  might  have  had  no  effeds  10 
the  hauos  ol  the  acceptor. 

at 
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at  a  future  (hort  date  (^?},  which  he  accepted;  and  that  until        1807. 

fttch  laft-mentioned  bill  was  paid  they,  the  plaintiff  *s,  &ouId        — — ' 

keep  *  the  original  bill  in  their  hands  as  a  fecurity.     And  the      ^o^/'» 

fecond  bill  being  afterwards  diflionoured  by  the  acceptor,  the     Robsom, 

plaintiffs,  the  indorfees  of  the  original  bill^  brought  this  a£lion 

on  the  bill  againft  the  defendants  as  indorfers ;  who  refilled  pay-       ^  ^''  •■ 

ment,  on  the  ground  that  the  plaintiffs  had  given  time  to  the 

acceptor,  by  which  they  were  difcharged.     To  this  it  was  an- 

fwered,  that  the  plaintiffs  had  only  endeavoured  to  get  as  much 

as  they  could  from  the  acceptor,  which  was  fo  much  in  dtf- 

charge  of  the  indorfers ;  and  that  the  delay  that  had  intervened 

was  in  attempting  to  fecure  the  remainder.     And  the  plaintiffs 

alfo  attempted  to  ihew,  that  no  injury  in  fad  had  arifen  to  the 

defendants  from  the  delay ;  for  that  there  was  crofs  paper  exifl- 

ing  at  the  time  between  the  latter  and  the  acceptor.     But  this 

was  denied  by  tlie  defendants;  and  the  evidence  did  not  go  to 

(hew  how  the  balance  of  that  account  flood.    But,  on  the  other 

ground,  it  appeared  to  Lord  Ellenborotigh  at  the  trial  merely  as 

a  cafe  of  getting  part  payment^  from  the  acceptor,  without  any 

injurious  laches  on  the  part  of  the  plaintiffs  to  the  prejudice  of 

the  defendants ;  and  under  that  impreffion  a  verdlcl  was  found 

for  the  plaintiffs.     The  above-mentioned  fa£ls  were,  however 

afterwards  brought  neatly  before  the  Court,  difentangled  from 

the  collateral  circumflances  of  the  cafe,  upon  a  motion  for  a 

new  trial  by 

The  Attorney'  General^  (with  whom  was  Marryat)  who  (hewed 
that  this  amounted  to  a  giving  time  to  the  acceptor  by  the 
holders  of  the  bill,  which  precluded  them  from  reforting  after- 
wards to  the  defendants,  as  indorfers  :  for  the  fituation  of  the 
latter  was  thereby  altered ;  they  not  having  an  opportunity  of 
enforcing  their  claim  upon  the  acceptor,  fp  foon  as  they  would 
otherwife  have  had,  if  they  had  had  earlier  notice  of  the  difho-  r  j^g  ] 
nour  of  the  bill.  And  he  referred  to  Tmdal  v.  Brown  (b)  for 
the  general  rule,  that  if  the  holder  give  time  to  the  acceptor  of 
a  bill  after  it  is  difhonoured,  the  indorfer  is  thereby  difcharged : 
and  to  Rees  v.  Berrington  (r),  where  it  was  held,  that  an  obligee 
of  a  bond  with  a  furety  (which  he  afBmtlated  to  the  cafe  of  an 

{a)  Qu.  a  month.  [h)  i  Term  Rep,  167. 

(c)  2  Fe/.jun.  540. 

indorfer 
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1807.        indorfer  who  was  furety  to  the  indorfee  for  the  acceptor)  taking 

notes  from  the  principal  and  giving  him  further  time,  without 

^^^?  communication  to  the  furety,  difcharged  the  btter,  whofe  fitu- 
KoBsoN.  alien  was  thereby  altered:  alfo  to  Walivjn  ▼.  5/.  ^'mtin  (a), 
and  Englijb  v.  DarUy  (^),  where  the  entering  into  a  new  agree- 
ment with  the  acceptor  for  fecuring  the  payment  of  the  bill  was 
confidered  as  a  difcharge  by  the  holder  of  the  other  parties  on 
the  bill. 

A  rule  nifi  having  been  granted ;  Lord  EUenborough  C.  J* 
after  reporting  the  fa£ls,  faid,  that  his  opinion  had  been  formed 
at  the  trial  upon  confidering  this  merely  as  a  cafe  of  part  pay- 
ment by  the  acceptor;  which   of  itfelf  would  not  hare  dif- 
charged the  indorfer  J  but  that  if   the  holder  had  made  any 
bargain  with  the  acceptor  for  giving  him  further  time  for  pay- 
ment, as  the-  cafe  now  appeared  to  be ;  thereby  not  onfy  bind- 
^    ing  himfelf  but  all  others  whofe  names  were  upon  the  bill  from 
fuing  upon  it  while  it  was  in  his  hands ;  he  put  the  indorfers 
in  a  different  fituation  from  what  they  were  entitled  to  be  b » 
and  could  not  therefore  refer  back  to  them,  when  the  acceptor 
failed  to  fulfil  the  new  contra^  he  had   entered  into  with 
him. 
t  579  1         Park  and  Bowen  however  ftill  prefled  to  fbew  caufe  againft 
the  rule ;  alleging  that  the  acceptor  having  no  effeds  of  the 
drawer's  in  his  hands  \  but  this  being  merely  an  accommodation 
bill  between  thofe  two ;  no  injury  could  arife  to  the  drawer  or 
indorfers  from  the  delay ;  which  differed  this  from  the  other 
cafes.  They  admitted,  that  it  had  been  ruled  in  Tindalr,  Brown, 
that  if  time  were  given  to  the  acceptor,  it  difcharged  the  in- 
dorfer ;  though  the  principal  point  there  was  as  to  the  reafona- 
blenefs  of  the  time  :  and  that  this  was  followed  up  by  EngUfb 
v.  Darlej ;  but  it  did  not  appear  in  the  latter  cafe  but  that  the 
indorfer  might  have  been  damnified  by  the  giving  time  to  the 
acceptor.     In  the  fubfequent  cafe,  however,  of  Clarhe  v.  Devlin 
(r)i  die  Court  of  C.  P.  held,  that  if  the  holder  gave  notice  to 
the  drawer  of  his  intention  to  take  a  fecurity  from  the  acceptor, 
and  the  drawer  made  no  objedion;  that  ihould  not  difcharge 
him  \  becaufe,  as  fome  of  the  Judges  tliere  faid,  the  drawer 

(j)  I  Bof.  E5f  PulL  652,  5.  (^)  2  Bo/,  y  Puil.  6t. 

if)  3  Bo/,  y  Pull.  363. 

WU 


IN  THE  FoRTY-SEVENTH  YeAU  OF  GEORGE  lit. 


579 


was  not  injured;  and  that  the  ground  of  difcharge  m  thefe  cafes 
was,  that  the  holder  by  giving  time  to  the  acceptor  did  an  aft 
by  which  the  drawer  was  injured.  But  the  drawer  cannot  be 
injured  where  he  had  no  effeds  in  the  hands  of  the  acceptor 
at  the  time ;  and  therefore  the  principle  of  thofe  cafes  does  not 
apply  to  the  prefent. 

Lord  Ellenborough  C.  J.  How  can  a  man  be  faid  not  to 
be  injured  if  his  means  of  fuing  be  abridged  by  the  aft  of 
another?  If  the  plaintiiFs,  holders  of  the  bill,  had  called  imme- 
diately upon  the  defendants  for  payment  as  foon  as  the  bill  wa^ 
difhonoured,  they  might  immediately  have  fued  the  acceptor 
and  the  other  parties  on  the  bill.  I  had  fome  doubts  at  the 
trial,  but  am  inclined  to  think  now  that  time  was  given.  The 
holder  has  the  dominion  of  the  bill  at  the  time :  he  may  make 
what  arrangements  he  pleafes  with  the  acceptor ;  but  he  does 
that  at  his  peril :  and  if  he  thereby  alter  the  (ituation  of  any 
other  perfon  on  the  bill  to  the  prejudice  of  that  perfon,  he 
cannot  afterwards  proceed  againfi  him.  As  to  the  taking  part 
payment,  no  perfon  can  objeft  to  it,  becaufe  it  is  in  aid  of  all 
the  others  who  are  liable  upon  the  bill:  but  here  the  holder  did 
ibmething  more :  he  took  a  new  bill  from  the  acceptor,  and  was 
to  keep  the  original  bill  till  the  other  was  paid.  This  is  an 
agreement  that  in  the  mean  time  the  original  bill  (hould  not  be 
enforced:  fuch  is  at  leaft  the  efleft  of  the  agreement;  and 
therefore  I  think  time  was  given.  His  Lordfliip  then  obfervcd, 
that  in  ftriftnefs  the  defendants  were  entitled  to  enter  a  nonfuit, 
the  objeftlon  having  been  taken  at  the  trial :  but  that  if  the 
plaintiff's  counfel  thought  he  could  alter  the  prefent  date  of  the 
fafts  upon  a  new  trial,  he  might  take  it  in  that  (hape  on  payment 
of  cods.  This,  however,  was  afterwards  wavedj  as  I  was  in« 
formed^  and  judgment  of  nonfuit  was  entered. 


1807* 

Gould 
agatnft  . 

R0BS0M.r 


[5803 


58o  .  CASES  lU  TRifJitir  terM 

1807. 

Wcdnefday^  WeLSFORD  agahl^  I'oDDi 

JuM  17th. 

t\    *(  t  npHlS  was  an  afiion  of  aflumpGt  brought  by  the  plaintiff*  as 

44G.3.*r.o8.  farmer  of  the  poft-horfe  duties,  to  rccorer  from  the  dc* 
fchedule  B  fendant  the  fums  of  3/.  3^.  and  is.  gd.  as  the  duties  due  from 
^k-irV^f  him  to  the  plaintiflF  on  the  fereral  iettings  of  a  horfe  in  man- 
was  laid  on  ^^^  after-mentioned.  At  the  trial  before  *  Lord  ElUnbarwgh  at 
horfes  let  to  the  fittings  at  Wefiminjkr  a  verdl^  was  taken  for  the  plaintiff 
hireto/rtfW-  f^^  ^j.^  ^^^  on  the  firft  count,  and  u,  prf,  on  the  fecond  count, 
the  ra^  Jr  fubjedl  to  the  opinion  of  tliis  Court  on  a  cafe  refcrvcd  5  which, 
ftage,  is  now  after  tlie  firft  argument,  was  by  defire  of  the  Court  turned  into 
laid  on  horfet  a  fpecial  verdift,  in  fubftanccas  follows : 
^^  *^^n^h^  '^^  plaintiff  at  the  refpcaive  times  of  letting  to  hire,  and 
^^deorfiage:  «fing  of  the  horfes  after-mentioned,  and  of  the  charging  to  and 
and  perfons  receiving  from  J.  LangUy  and  G.  Coryndon  after-mentioned  the 
licenfcd  by  yefpeftive  fums  of  money  after-mentioned,  was,  according  to 
thatllft  to  let  the  form  of  the  ftatute,  the  farmer  and  colkaor  of  the  duties 
horfes  to  hire  impofed  by  the 'ftatute  or  ftatutes  in  fuch  cafe  made,  in  rcfpeft 
to  travel  pojl  ^f  ^^^^  lioxk  hired  by  the  mile  or  Jlage  to  be  ufed  in  travelRng 
wfta^Jmua  »»  ^^'"^^  Britain,  for  every  mile  fuch  horfe  was  hired  to  travel j 
account  for  and  in  refpeft  of  every  horfe  hired  for  a  lefs  period  of  time 
the  duty  ac-  ^^an  28  fucceffive  days  for  drawing  on  any  public  road  any  car- 
fchcdufc^B  "^g®  ^^^^  *"  travelling  poft,  or  othcrwife.-,  which  accrued  or 
on  fuch  let-  became  payable  at  the  times  when  and  the  places  where  the 
tings  to  hire  f aid  horfes  hereinafter  mentioned  were  refpcftively  fo  let,  hired, 
*•  *^on^eT*°  and  ufed-,  and  is  entitled  to  the  refpeaive  fums  of  3/.  2d.  and 
B^quareas  i^- 9^.  as  fuch  duties,  if  the  defendant  be  liable  to  pay  the 
to  Iettings  to  fame.  The  defendant,  being  a  perfon  ufually  letting  horfes  to 
hire  for  the  j^j^.^^  ^^g  ^^  each  of  thofe  times  a  perfon  who  had,  according 
SiaU^  peaces  to  the  form  of  the  ftatutes  in  fuch  cafe  made,  taken  out  a 
and  back  licence,  which  was  then  in  force,  and  was  then  duly  liccnfed 
again.  to  let  to  hire  any  horfes  for  the  purpofe  of  travelling  poft,  by^  the 

*  L  581  ]  ^11^^  ^  jrcm  Jlage  to  Jlage,  and  alfo  to  let  to  hire  for  a  day,  or 
any  Icfs  period  of  time  than  28  fucceffive  days,  any  horfes  for 
drawing  any  carriage  ufed  in  travelling  poft  or  otherwife.  'As  to 
the  letting  mentioned  in  the  firft  count,  the  jury  found,  that  on 
[  58a  ]  the  a9th  of  May  1806  at  Bath  in  the  county  of  Somerfet^  J. 
Langley  lured  of  the  defendant,  who  let  to  hire  to  him,  a  horfe 
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to  be  u/ed  in  travellings  and  to  travel  7,6  wiles  in  the  following       1807. 

taanner  s  viz.  J.LangUy  then  and  ^heie  informed  the  defendant        

that  he  wapted  to  hire  a  horfe  of  him  for  the  then  next  day ;  WELSFoan 
wpon  which  the  defendant  then  and  there  afked  Langky^  whe-  To'^. 
ther  the  fi^id  horfe  was  tp  go  upon  that  occafion  from  ^ath :  to 
whicl}  Langley  anfwered,  that  he  wanted  to  tide  the  fame  to 
Hinton  Bleweitf  13  miles  from  thence,  and  back  again  from 
Hinton  Blewett  to  Bath  the  fame  day :  whereupon  the  defendant 
faid  to  Langley^  very  well  \  you  (hall  have  a  good  horfe^  and  I 
(hall  charge  you  51.  for  the  fame  {  which  Langley  then  and  there 
agreed  to.  And  the  horfe  was  accordingly  let  and  hired  by  the 
faid  parties  refpediveiy}  and  was  on  the  then  next  day  ufed  by 
Langley  under  that  hiring  in  travelling,  by  his  riding  it  from 
Bath  to  Hinton  Blewett  and  hack  again  (the  dlftance  between 
the  two  places  being  13  miles)  on  a  public  road,  and  was  kept 
by  him  for  that  purpofe  the  grcateft  part  of  the  day.  And  the 
defendant  afterwards  on  the  fame  day  charged  to  and  received 
from  Langley  the  faid  5/.  for  the  fame.  As  to  the  fecond 
hiring,  laid  in  t)ie  fecond  count,  the  jury  found  that  on  the  3i(t 
of  May  1806,  at  Bathf  G.  Coryndon  hired  of  the  defendant, 
whq  lej  to  hire  tq  him,  another  horfe  to  he  ufed  in  travellingy  and 
to  travel  14  miles  in  the  following  manner  i  viz.  to  ride  from  Bath 
to  Bradford^  a  (pace  qf  7  miles,  and  back  again  from  Bradford 
to  Bath ;  for  which  the  defendant  was  to  be  paid  4}.  by  Coryn* 
don.  And  the  horfe  was  on  the  fame  day  ufed  by  Coryndon 
unde^r  the  laft-mencioned  hiring  in  travelling,  by  his  riding  on 
the  fame  fro^  JS(ith  to  Bradford,  and  back  again  to  Bath,  on  a 
public  road  \  the  diftance  between  Bath  and  Bradford  being  7 
^iles,  Aqd  the  defendant  afterwards  on  the  fame  day  charged  r  rga  J 
fo  and  received  from.  Coryndon  the  faid  41.  for  the  fame.  The 
jury  then  found  that  the  defendant,  at  the  proper  time  and 
place,  delivered  in  to  the  plaint  iff*,  as  the  farmer  and  collector  of 
and  entitled  to  the  duties,  his  (lamp-ofEce  weekly  account  of 
the  duties  impoied  by  the  (latutes  on  horfes  let  to  hire  by  and 
hired  of  him  by  the  mile  or  ftage  to  be  ufed  In  travelling  in 
(?.  A,  which  accrued  in  the  week  in  which  the  fame  horfes 
were  fo  let  to  hire  and  ufed  as  aforefaid  ;  and  did  not  account 
for  or  pay,  nor  hath  accounted  for  or  paid,  to  the  plaintiff  U^els^ 
fprdzny  duty  whatfoever  in  refpeft  of  the  fame  horfes  fo  let  tp 
liire,  8cc.    That  the  faid  horfes,  before  either  of  them  had  been 

fo 
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1807*  fo  let,  hired,  or  ufed  as  aforefaid,  but  in  the  fame  year,  had 
been  returned  by  the  defendant  to  the  affefTor  under  the  ftat. 
43  Geo,  3.  r.  i5[.  and  45  Geo.  3.  c.  13.  as  horfes  kept  for  tlie 
^ODD.  purpofe  of  letting  to  hire,  in  order  that  the  defendant  might  be 
afleOTed  for  the  fame  under  thofc  (latutes  ;  and  the  defendant  had 
been  rated  and  afiefled  for  the  fame  under  thofe  ftatutes,  viz, 
under  fchedule  £•  annexed  to  the  lad  of  thofe  ftatutes ;  and 
had  paid  to  the  afleiTor  for  the  king's  ufe  for  the  year  in  which 
the  fame  were  fo  let,  hired,  and  ufed  as  aforefaid  2/.  8/.  for 
each  of  thofe  horfes.  That  the  faid  horfes  have  not,  either  of 
them,  ever  been  let  by  the  defendant,  fave  as  aforefaid,  before 
the  commencement  of  this  a£lion,  which  was  commenced  on 
the  17th  of  June  1806. 

After  the  decifion  of  the  cafe  of  The  King  v.  Tooley  {a)  upon  tlic 
ftat.  25  Geo.  3.  c.  ^u  f.  4.,  that  the  letting  of  a  horfe  to  hire 
(which  in  that  cafe  was  by  a  butcher  in  a  town  to  a  neighbour  of 
C  584  1  h!s>  ^^  officer  of  the  fpiritual  court)  for  the  purpofe  of  going  upon 
bufmcfs  from  one  town  to  another  and  back  again  on  the  fame 
day,  was  not  fuch  a  letting  to  hire  for  the  purpofe  of  travelling 
po/lf  within  the  popular  fenfe  of  thofe  words,  as  fubjeded  the 
owner  of  the  horfe  to  the  penalty  impofed  by  that  zGt  for  want  of 
taking  cut  a  licence  for  that  purpofe ;  the  cafe  of  The  King  t. 
Siui/l  {h)  was  decided  in  the  Exchequer,  which  was  coufidered  as 

throwing 

(a)  3  Term  Rep,  69. 

(^)  The  following  note  was  fumidied  to  the  counfel  in  the  cauie, 
as  having  been  taken  by  a  fhort-hand  writer. 

The  King  againfi  SwiFT. 
Excfjequer^  Mich.  30  Geo.  3. 

This  was  a  fcire  facias  in  the  Exchequer  upon  the  bond  entered  into 
by  the  defendant,  under  the  ftat.  25  Geo.  3.  r.  51.,  on  receiving  his 
licence;  to  which  he  pleaded  performance;  and  the  Attorney-General 
in  the  replication  affigned  feveral  breaches  upon  letting  of  horfes  to  go 
from  Liverpo9l  to  Prejlon^  and  other  (hort  diftances,  within  the  limits 
of  the  a£l  for  regulating  the  Liverpool  hackney  coaches.  After  full 
argument, 

Eyee  Ch.  B.  gave  judgment. — The  queftion  in  this  cafe  will  depend 
principally  upon  the  conftru6lion  of  the  42d  fe£iion  of  the  ftat.  25  Geo, 
3.  r.  51.,  impofing  duties,  firft,  on  horfes  hired  by  the  mile  or  ftigt; 
fecondly,  on  horfes  hired  for  a  day  or  any  lefs  period  of  time,  for  draw. 

iog 
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throwing  great  doubt  upon  the  former  decifion,  though  it  did  not        1807. 
in  terms  profefs  to  overrule  it.     The  ftat.  25  Geo,^,  r.  51.  on 

\V'hjch  ^hofe  *decifions  turned,  required,  /.  4.  that  "  every  poft-  ,  ^^^^^M^ 

«  mailer,       Todd. 
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ing  on  any  public  road  any  coach  or  other  carriage  ufed  in  travelling  poft. 
It  is  to  be  oblerved  that  the  language  of  this  I'edlion  is  as  general  as 
it  can  be ;  every  horfe  hired  by  the  mile  or  ftage  (hall  be  deemed  to  be 
travelling  pod.     If  it  is  to  be  rcflrained  to  a  particular  fenfe,  not  every 
horfe  hired  by  the  mile  or  ftage,  but  certain  horfes  hired  by  the  mile  or 
ftage,  for  particular  purpofes,  are  to  pay  the  duty.     The  context  muft 
not  only  fupport  but  demand  fuch  a  reftri6lion  ;  efpecially  as  the  words 
defcribiug  the  purpofes  of  the  hiring  are  here  omitted  for  the  firft  time, 
pnd  therefore  it  fliould  feem  ftudioufly  omitted.     If  we  look  back  to 
the  context,  it  will  be  very  clearly  feen,  that  the  great  objed  of  taxa- 
tion was  traveUlng  poft  in  its  popular  fenfe  ;  avhich  popular  fenfe  agrees 
with  the  legiflative  definition  of  the  term  travelling  pofi  in  the  aft  of  the 
8  jinn,,  travelling  feveral  ftages  on  a  poft  road,  and  changing  horfes  ; 
except  that  the  popular  fenfe  does  not  require  that  the  road  ftiould  be  a 
poft  ^oad.     It  muft  be  admitted  that  the  regulations  of  the  aft  have 
this  objeft  in  view  throughout  all  the  claufes,  particularly  the  3  2d 
and  33d  feftions.     But  though  the  aggregate  of  the  feveral  ftages  to 
be  travelled  is  to  make  the  fund  of  the  duty  produftive,  the  duty  itfelf 
is  charged  upon  eyery  fefarate  hiring  by  the  ftage  :  and  thi^  manner  of 
charging  the  duty  is  at  once  breaking  the  chain  and  reducing  it  to 
the  feveral  links  of  which  it  was  compofed.     And  fuppofe  the  42d 
feftion  had  not  been  to  be  found  in  the  ftatute,  I  conceive  that  even 
the  popular  lenfe  of  travelling  poft  muft  have  been  relaxed,  and  that  it 
could  not  have  been  neceffary,  to  make  the  duty  attach  upon  the  hiring 
to  go  one  ftage,  that  the  perfon  hiring  fhould  go  on  another  ftage,  or 
phange  horfes ;  and  that  hiring  by  the  ftage,  for  one  ftage,  would  have 
been  deemed  a  hiring  to  be  ufed  in  travelling  poft.     If  I  had  fent  for 
hackney  horfes  to  draw  my  chaifc  to  NounJIow,  the  duty  would  have 
attached  upon  that  ftage  whether  I  had  ftaid  there  or  proceeded :  I 
may  add,  whether  the  chaife  were  fitted  as  a  litter,  and  I  were  to  take 
fix  hours  in  going,  .or  whether  the  horfes  flew  with  me.     If  that  be  fo, 
I  find  nothing  left  in  the  idea  of  hiring  horfes  by  the  ftage  to  be  ufed  in 
travelling  poft,  as  applied  to  this  fubjeft  of  taxation,  but  the  hiring 
hackney  horfes  to  go  from  one  place  to  another.     It  may  be  afked,  if 
fuch  would  have  been  the  conftru£tion  of  the  aft»  without  the  aid  of 
the  42d  feftion,  why  was  that  feftion  introduced  ?     I  prefume  for  this 
Durpofe;  to  exclude  all  doul^t  whether  the  legiflature  meant  to  ufe  the 

words 
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i8o7«       «<  maftcr,  innkeeper,  or  other  perfon  in  G.  B*  who  let  to  hire 

**  any  horfe  /or  the  purpofe  of  travelling  fofl  hy  the  mikj  or  from 

^-^;^        •*  t/^^^^  ^ojlage''  &c,  fliould  pay  fo  much  for  an  annual  licence  : 
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m 


C587  3 


words  iravelRng poft  in  the  flri^  fenfe  in  which  travelling  poll  is  defined 
by  the  flat,  8  Ann.^  that  is  travelling  feveral  (I ages,  and  changing 
horfes,  upon  a  poft  road.  I  am  inclined  to  think  this  was  the  obje^  of 
the  42d  fedion  ;  for  it  does  not  d^rpenfe  with  the  ncceffity  of  travelling 
feveral  flages  or  changing  horfes  generally ;  it  is  travelling  feveral  ftages 
011  apojl  roadf  or  changing  horfes,  which  I  conftrue  changing  horfes 
Qtiapojl  road\  underflanding  this  to  be  a  plain  reference  to  theffcatute 
of  Ann, 9  which  is  in  thefe  words ;  *'  travelhng  feveral  ftages  on  a  poft 
road»  and  changing  horfes:"  not  faying  <^  changing  horfes  on  m ptfi 
road ;''  but  that  undoubtedly  is  its  fenfe.  What  fortifies  my  obferva- 
tion  isy  that  the  fubfequent  members  of  the  fedion  difpenfe  with  no- 
thing but  what  immediately  belongs  to  the  Poft-office;  *<  although 
[^  there  (hall  not  be  any  po(l.houfe»  and  although  there  (hall  not  be  any 

poll  fettled  or  eftabli(hed  on  the  road  or  any  part  of  the  road."  So 
that  if  the  words  travelling  pojl^  in  the  claufe  impofing  the  duty»  were 
to  be  underftood  in  the  extended  popular  fenfe»  notwithftanding  this 
42 d  fedion,  it  would  be  ftill  neceffary  to  make  the  duty  attach,  that 
the  traveller  fhould  go  feveral  ftages,  and  change  horfes,  on  roads,  (not 
poji  roads ;)  which  certainly  cannot  be  fuppofed  to  be  the  meaning  of 
this  law.  The  42d  fefiion  might  be  introduced  for  another  purpofe : 
I  will  fiippofe  for  a  moment  that  all  I  have  faid  upon  the  conftrudion 
of  thisftatute  is  erroneous:  if  there  mud  be  a  travelling  poft,  or  quafi 
travelling  poft,  according  to  the  true  intent  of  the  former  claufes;  and 
if  the  42d  fefUon  difpeufes  with  travelling  feveral  (Uges  00  all  roads 
equally  \  ftill  there  is  a  purpofe  for  which  this  fedion  might  well  have 
been  introduced  ;  which  ftill  requires  that  the  language  of  it  (hould  be 
under ftood  in  its  univerfal  fenfe,  and  does  not  require  that  we  (hould  do 
violence  to  that  language  by  wnefting  it  to  a  particular  purpofe.  The 
&cond  obje6i  of  taxation  in  this  ftatute  is  horfes  hired /|y  iheday^  or  part 
of  the  day^  to  draw  carnages  upon  a  public  road,  to  be  ufed  in  travelling 
poft  or  otherwife.  Without  attempting  to  point  out  the  difference  be. 
tween  travelling  poft  with  horfes  hired  hy  the  day^  and  horfes  hired  hy  the 
mikorfiage^  I  confefs  to  my  underftanding  it  is  obvious,  that  if  there  be 
a  difference,  this  duty  muft  be  evaded.  The  duty  may  be  evaded  only 
by  varying  the  contract,  and  making  it  a  travelling  by  the  mile  or 
fiage* ;  to  prevent  which  this  fedion  might  be  provided ;  and  therefore 

the 
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and  that  "  in  rcfpeft  of  every  horfe  hired  by  the  mile  or  Jlage  to  1 807. 

•*  be  ufed  in  travelling poji^  there  (hould  be  *charged  (a  certain  duty)  

/«  for  every  mile  fuch  horfe  fliould  be  hired  to  travel poji:*     And  ^^".^^*° 

/•  4^-  Todd. 


the  ad  has  fald  that  every  hiring  by  the  mile  or  ftage  (hall  be  deemed  a 

hiring  to  travel  poll.     For  either  of  thefe  purpofes  we  are  not  called 

upon  to  wred  the  words  of  this  claufe  from  their  primary  and  obvious 

fenfe  to  a  more  limited  one.     For  what  purpofe  fhould  we  ?     It  is  faid» 

to  make  the  claufe  confident  with  the  other  claufes»  which  make  traveU 

ling  poji  an  ingredient  in  the  hiring ;  and  to  avoid  the  abfurdity  of  firft 

providing  for  fpecial  hirings,  and  then  refolving  them  all  into  one  gene« 

ral  one.     It  will  be  recoUedted  that  I  do  not  agree  to  the  con(lni6tion 

of  the  claufe  which  raifes  this  argument ;  but  let  us  fee  how  far  it  can 

be  carried.     Shew  me  how  it  can  be  made  out  that  the  claufe  is  cotk* 

iiftent  with  the  former  claufes,  if  there  might  ftill  be  a  travelling  poft, 

or  quafi  travelling  poft,  when  thefe  eflentials  of  travelling  feveral  ftaget, 

and  changing  horfes,  are  difpenfed  with.     What  is  there  left  by  which 

travelling  is  to  be  determined  to  be  travelling  poft  ?  The  counfel  did  not 

refolve  that  difficulty  when  I  ftated  it.    I  have  never  been  able  to  refolve 

it  upon  the  further  confideration  I  have  given  it.     I  can  do  very  well 

without  poft  roads,  without  poft  horfes,  and  pofts  eftablifhed  in  the 

road  ;  but  if  we  take  away  the  idea  oi  feveral  Jiages^  and  chjnging 

horfes^  what  is  there  left  but  moving  with  hired  horfes  from  one  place 

to  another  ?     And  if  it  be  confidered  what  difficulties  this  Uncertain 

notion  of  travelling  poft  would  impofe,  why  are  any  difficulties  to  be 

thrown  in  the  way  ?  for  it  heft  agrees  with  the  whole  fcope  of  the  aft 

that  every  hiring  by  the  mile  or  ftage  (hall  be  a  hiring  to  travel pojl* 

Why  (hould  not  a  man  pay  a  proportionable  tax  for  the  privilege  of 

tranfporting  himfelf  from  one  place  to  another  place,  when  he  muft 

pay  it  if  he  moves  on  to  ^fecond  place  ?     The  ftatute  direfts  tliat  he 

(hall  pay  ;  and  therefore  this  excludes  the  argument :  and  the  con- 

ftruftion  we  put  upon  the  42d  fcAion  proteAs  the  duties  in  the  mode 

in  which  they  are  tii  be  raifed,  and  prevents  fraud.     The  authority  of 

The  King  v,  Tooley  was  much  preffed  upon  us :  and  we  have  not  mide 

up  our  minds  upon  this  cafe,  without  attending  to  that  cafe,!ind  giving 

it  due  confideration  :  and  to  fay  that  the  greateft  refpect  is  due  to  the 

folemn  opinion  of  one  of  tlie  fuperior  courts,  and  efpecially  under  the 

circumftances  ftated,  by  which  it  appears  that  that  opinion  was  affirmed 

upon  deliberation  and  inquiry,  is  in  truth  but  to  repeat  what  fell  frotn 

me  in  the  courfe  of  the  argument.     I  do  not  mean  to  enter  into  an  ex« 

aminaticn  of  the  particular  reafons  affigned  for  that  judgment.     It  is 

enough  that  I  have  ftated  the  reafons  for  the  judgment  which  we  fhall 

Vol.  VIII.  H  h  pronounce. 
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1S07.  /  42,  df dared, «  that  every  horfc  hired  by  the  mik  orjlagiy  fliouW 

^  **  be*  deemed  to  be  hired  to  travel  poji  \  though  the  perfon  hiring 

a^atnll  **  ^^  ^^vdt  did  tiot  go  or  travel  feveral  ilages  upon  a  poll  road, 

toDb.  "  or 
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pronounce.  But  I  will  fay  thus  much  re{{>e6ling  that  cafe ;  that  it  is  a 
cafe  upon  its  circumftancea  very  diftingui(hable  from  the  prefent.  Firft, 
it  is  diftinguifhable  upon  the  fa6i :  that  was  a  hiring  from  Totnefi  to 
jijhhurton  and  bach  agdm^  and,  to  he  ai  home  the  fame  day  ;  which  goca 
very  near  to  the  idea  of  its  being  a  hiring ^br  a  day^  and  not  a  hiring 
by  the  mile  orjiage.  But  upon  the  law,  which  is  a  better  ground,  the 
apparitor's  cafe,  as  was  truly  obferved  in  the  courfe  of  the  argument, 
was  not  intended  to  be  within  the  f pint  of  this  law  ;  for  if  he  had  hired 
the  horfc  hy  the  day^  he  would  not  have  been  within  any  of  thok 
claafes,  nor  within  the  province  of  the  ftatute.  It  never  was  intended 
to  fkibje<^  a  man  who  hired  a  fingle  horfe  by  the  ^y  to  any  tax  under 
this  law.  If  that  fort' of  cqntradl  were  not  intended  to  be  taxed,  it 
ivould  be  as  unreafonable  to  tax  him,  by  turning  his  hiring  into  a 
hiring  by  the  mile  orjlage^  as  it  would  be  to  fuffer  him  to  efcape  taxation 
by  turning  it  into  a  hiring  by  the  day*  The  fpirit  of  the  law  was  pre- 
ferved  by  that  deciiion,  as  much  as  by  our  decifion  it  would  be  out. 
raged  and  violated,  by  adjudging  that  this  was  not  a  hiring  by  the 
Jiage ;  and  therefore  we  hold  that  The  King  v.  Tooley  ought  not  to 
govern  this  cafe.  But  the  carriage  in  this  cafe  was  one  of  the  JLi^ifr- 
fool  hackney  coachesi  and  was  ufed  within  the  limits,  within  which 
they  are  made  fubjed.  to  the  regulations  of  the  corporation  of  ZJirr- 
/9o/,  who  have  rated  certain  fares  for  certain  diftances  ;  and  this  coach 
was  employed  within  thofe  diilances.  This  is  certainly  a  popular  ob- 
jeelion^  and  founds  very  plaufible ;  and  I  think  much  better  applies 
than  the  fame  kind  ot  obje61ion  would  apply  in  The  King  v,  Toolry  : 
for  hackney  coaches  certainly  do  not  often  travel  poft ;  whereas 
butchers'  horfes,  I  believe,  never  travel  any  other  pace.  But  the  con* 
fideration  of  the  velocity  with  which  people  travel  was  very  properly 
abandoned,  as  not  being  didindion  enough  to  enter  int6  theconftita- 
entsof  travelling  pojl.  I  thought  it  was  extremdy  difficult  to  ihakr 
the  argument  upon  this  idea  of  a  hackney  coach.  Hackney  coaches  it 
is  faid  are  eftablilhed  and  regulated  at  Liverpool,  They  are  regulated ; 
but  it  can  be  hardly  faid  that  they  are  eflabliHted  ;  for  any  man  may 
keep  one  who  will,  but  he  mull  fubmit  to  certain  regulations.  Bvt 
what  has  that  to  do  with  the  taxation  put  on  his  labour  to  be  paid  by 
the  perfon  ufing  his  coach  \  The  regulations  are  the  conditions  by 
which  he  is  allowed  to  let  to  hire  within  a  particular  diftance.      The 

regulations 
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«  or  change  horfcs;  and  although  at  the  *ftage  or  place  at  or  tp 
**  which  fuch  horfes  fliould  be  hired,  there  fliould  not  be  any 
*<  poft-houfe ;  and  although  there  fhould  not  be  any  pod  fettled 
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regulations  impofed  by  this  flatnte  for  the  purpofe  of  fecuring  this 
duty  may  happen  to  diftrefs  this  fort  of  bufinefs  which  is  carried  on  by 
a  hackney  coaq{i :  it  may  even  make  it  very  difficult  for  a  hackney 
coachman  to  go  on  with  his  bufinefs.  That  may  be  a  very  good  reafon 
for  getting  an  exemption  in  his  favour,  and  it  operatpd  in  the  cafe  of 
^he  London  hackney  coaches.  It  is  not  for  us  to  inquire  why  it  did 
not  operate  in  favour  of  the  Liverpool  hackney  coaches :  it  is  enough 
that  the  fame  exemption  is  not  introduced.  The  only  intelligible  way  in 
which  the  argument  could  be  put,  upon  this  circunoftafice  of  the  coacli 
being  a  hackney  coach  employed  at  Liverpool^  as  it  flruck  my  mind, 
was,  that  a  hackney  coachman  plying  for  and  carrying  his  fare  within 
the  limits  could  not  with  impropriety  be  faid  to  let  to  hire  to  travel  by 
the  mile  or  ftage.  For  the  purpofe  of  aflifting  this  argument  a  ftage 
was  defined  to  be  a  place  in  the  progrefs  to  fome  other  place  :  hyxtjiage 
and  placet  both  in  the  flatute  of  jinn,  and  the  22  Geo.  2.,  which  was 
made  to  introduce  fome  new  regulation  with  refpeA  to  the  Poft -office 
A^»  and  this  ftatute  of  25  Geo.  3.,  are  clearly  fynonymous.  In  more 
than  one  place  in  thefe  ^2X\}X^sJlage  or  place  is  ufed  fynonimoufly.  It 
was  faid  there  could- be  no  contrad  here,  becaufe  M^^r/V^  was  fixed  by 
fuperior  authority.  Let  me  fuppofe  that  the  rates  of  pofl-chaifes 
were  fixed  all  over  the  kingdom,  as  it  was  once  in  contemplation  to  do> 
(I  remember  the  fubje6i  under  difcuffion  in  parliament,)  would  that 
prevent  this  tax  from  operating,  for  want  of  a  letting  to  hire  ?  In  truth, 
this  queftion  has  received  a  parliamentary  decifion  ;  for  in  the  Poft- 
office  Aft  the  poftmafter  has  the  exclufive  privilege  of  letting  to  hire 
poft-horfes ;  and  yet  in  the  very  fame  a6l  the  particular  rate  he  is  to 
take  for  that  hire  is  fixed :  fo  that  there  cannot  be  a  more  direft 
authority,  that  a  rate  being  efta^liflied  in  the  conilrudlion  of  thHe 
words^  "  letting  to  htre^^  docs  not  prevent  their  being  a  letting  to  hire. 
This  defendant  has  then  let  his  horfes  to  hire,  and  hy  thejlage ;  for  it 
was  40  go  to  a  particular  place  beyond  the  local  limits  of  the  town  of 
Liverpool.  And  I  lay  ftrcfs  upon  thefe  words  ;  bcgaufe  the  Court  do 
not  choefe,  in  a  cafe  where  the  fadls  do  not  oblige  them,  to  encounter 
the  difficulty  of  determining  whether  a  letting  to  hire  to  pafs  from  one 
part  of  the  town  of  Liverpool  to  another  part  will  bring  the  party 
within  the  law.  I  obfcrve  that  the  ftatute,  where  it  fpeak^^  of  a  hiring 
ly  the  day^  fpeak-s  of  horfes  drawing  carriages  on  a  public  road;  aad 

H  h  2  "^        it 
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1807.        *^  or  cftabllfhed  on  the  road,  or  any  part  thereof,  upon  which 

'Vfuch  horfes  (liouldbe  hired  to  go,"  &c-     Then,  after  the  de- 

a  ^'^^^^^    cificns  in  the   two  cafes  above  mentioned,  followed  the  ftat. 
Todd*       44  ^^^'  3-  ^*  9^*  which  repeals  the  former  duties,  and  gives 
(f.    2.)  new  duties  according  to  fchedules    A  and  B.     And 
fchedule  A  direfts  the  licence  to  be  taken  out  "  by  every  pod- 
ma  fter  or  other  perfon  who  (hall  let  to  hire  any  horfe,  &c.  for 
the  purpofe  of  travelling  pod  by  the  mile,  or  from  ftagc    to 
•*  ftage,"  8cc.,  ufing  the  fame  term  as  in  the  former  ad.     But 
Schedule  B  impofcs  the  duty  "  on  every  horfe,  &c.  hired  by  the 
**  mile  or  (lage  to  be  ufed  in  travelling  (omitting  the  word  pofi^ 
«  for  every  mile  fuch  horfe,  &c.  (hall  be  hired  to  travel^*  &c. 


cc 


it  ift  podible  that  circumftance  may  be  a  material  ingredient,  whenever 
it  (hs^ll  be  neceifary  to  raife  the  argument,  whether  travelling  from  one 
part  of  a  town  to  another  part  (hall  be  deemed  within  this  law,  and 
coofidered  as  travelling  on  a  public  road.  If  there  had  been  a  pro> 
vidon  in  favour  of  the  Liverpool  hackney  coaches  iimilar  to  that  of 
London  ;  which  by  the  way  affords  a  ftrong  argument  againfl  the  de- 
fendant upon  the  general  con{lru6tion  of  the  flatute  ;  and  alfo  a  ftrong 
argument  againd  him,  becaufe  he  is  not  within  the  exemption,  and 
others  are  ;  if  he  could  have  been  brought  within  that  claufe,  or  have 
been  otherwife  exempted,  it  might  have  been  then  neceffary  to  have 
inquired  whether  in  the  particular  inftances  ilatcd  in  this  cafe,  the  de- 
fendant was  a6iing  as  a  hackney  coachman,  when,  in  two  of  them,  he 
received  more  than  the  regular  fare  ;  and,  in  one,  he  was  hired,  n«t 
upon  the  ftand,  but  at  his  own  houfe.  And  I  think  it  would  be  ex- 
tremely difficult  to  have  found  that  he  was  then  adting  as  a  hackney 
coachman.  We  give 'no  precife  opinion  upon  that ;  becaufe  it  was  the 
wi(h  of  the  parties  that  we  Aiould  determine  the  queftion,  as  far  as 
we  could  with  propriety^  upon  the  hackney  coach,  ufed  {ln6tly  as 
fuch  ;  and  theiefore  we  fljall  give  an  opinion  upon  that  ground.  And 
we  are  of  opinion  for  the  Crown  upon  this  cafe,  upon  this  ground, 
that  the  horfes  of  a  hackney  coach  drawing  that  coach  upon  a  public 
road,  from  Liverpool  to  Prejloih  and  the  other  places,  for  regulated 
fares,  are  within  this  adl  of  parliament  letto  Irire,  By  the  Jlage^  and  as 
fuch,  to  be  deemed  to  be  ufed  for  travelling  poft  within  the  meaning 
of  this  law,  for  the  purpofe  of  being  made  liable  to  the  duty  ;  which 
duty  not  having  been  regularly  charged  by  the  defendant,  and  the 
proper  tieket  delivered,  this  bond  is  forfeited ;  and  therefore  judgment 
will  be  for  the  Crown. 

Iht 
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The  Attorney'General  2J\A  Damp'ur  therefore,  who  argued  {a)        1807. 

for  the  plaintiff,  relied  principally  on  the  omiflion  of  the  word         

poji  in  fchcdule  B,  as  denoting  the  purpofed  ^intention  of  the    ^^^^J^^^ 
Legiflature  to  lay  the  duty  on  every  horfe  hired  by  the  mile  or       Todd. 
ftagey  without  adverting  to  the  popular  fenfe  of  the  phrafe  travel^    ^ 
^ifigpofly  which  had  created  the  diflicuky  in  the  King  v.  Tc:!ey :        ^  S9      J 
and  afcribed  the  introduSion  of  the  word  pofl  in  fchcdule  A 
impofing  the  duty  on  the  licence  to  miflake  ;  a  miftakc  however 
which  could  not  affc£l  the  prefent  cafe,  where  the  duty  on  the 
hiring  was  in  queftion.     On  the  other  hand,  Puller  for  the  de- 
fendant relied  on  the  infertion  of  the  word  poj}  in  fchcdule  A,  on 
which  a  con(lru£lion  had  been  put  in  Rex  v.  Tooley  as  bringing 
this  cafe  within  that  dccifion,  and  that  no  travelling  was  meant 
to  be  taxed  in  the  manner  contended  for,  unlefs  it  were  a  travel^ 
ling  pojl  within  fchedule  A,  as  the  obligation  to  account  muft 
Correfpond  with  the  licence. 

The  argument  naturally  branched  itfelf  into  two  parts,  on  the 
two  differeni  hirings  ;  the  one  by  Langley^  which  was  contended 
by  the  djefcndant's  counfel  to  be  a  hiring  in  eStOt  for  the  day, 
though  the  particular  ftagc  were  alfo  fpecified  ;  which  was 
merely  to  afcertaln  the  hire.  And  the  Court  having  great 
doubts  upon  that  view  of  the  cafe,  no  judgment  was  finally  given 
upon  it :  the  inclination  of  the  Court  being  that  it  was  rather  a 
queftion  of  evidence  for  the  jury  to  have  decided,  whether, 
taking  the  whole  of  what  paOTed  between  the  parties  at  the  time 
they  contrafted  by  the  day  or  by  the  ftage  \  the  place  to  which 
the  horfe  was  faid  to  be  going  were  cf  the  fubftance  of  the  con- 
tradl,  or  only  a  reprefentation  of  the  extent  of  the  ufe  intended 
to  be  made  of  it,  in  order  to  afcertain  the  charge.  And  there* 
fore  the  Court  fuggefted  that  it  would  be  better  to  exclude  the 
ftatement  of  Langliy\  hiring  from  the  fpccial  verdift.  .  And 
after  a  few  days  confidcration  upon  Coryndon^s  hiring. 

Lord  Ellenborough  C.  J.  ftated  the  opinion  of  the  Court 
fliortly  ;  that  whatever  doubt  there  might  have  been  on  the  quef-      L  ^"     J 
tion  as  it  occurred  in  the  cafe  of  The  King  v.  Tooleyy  rendered 
ftill  more  doubtful,  as  it  was,  by  the  determination  in  The  King 
v.  Swift ^  which  could  not  be  reconciled  with  the  former  opinion  ; 

(a)  The  cafe  was  twice  argued,  once  ia  Hilary  term  laft,  and  again 
in  this  term.  ^ 

H  h  3  at 
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1807..        at  any  rate  all  doubt  was  now  excluded  by  the  pofitivc  terms  of 

fchedule  B  in  the  flat.  44  G.  3.  t*.  98,  leaving  out,  purpofely  as 

Welsford  they  muft  confider,  the  word /«2/?, as  connefied  with  travelling j 
TcDD  ^"^  ^^^^  *"  '^^  places.  Upon  which  defcription  of  travelling, 
viz.  travelling  po/l^  the  opinion  in  T/je  King  v.  Tooley  had  been 
formed.  And  that  this  was  not  contravened  by  the  infcrtion  of 
the  fame  term  of  travelling  poft  in  fchedule  A,  impofing  the  duty 
on  the  licence  to  let  horfes  for  travelling  poft.  But  the  Court 
muft  underftand  from  fchedule  B  that  the  Legiflature  meant  to 
lay  the  tax  on  horfes  let  out  to  travel  by  the  mile  or  ftage  :  and 
therefore  upon  the  laft  count,  which  was  upon  the  hiring  by 

Coryidofiy  therfe  mull  be 

Judgment  for  the  Plaintiff. 


June  1 7th.  Sparkes  and  Another  agairlji  MARTiXDALf:. 

Bail  who  arc  qpHE  plaiutiflFs  had  become  bail  for  the  defendant  in  vth  iQion 
bctn^fucd,  brought  againft  him  by  one  i)«e/rfr//,  which  aftion  was  com- 

upon  ihebail-  promifed  upon  the  giving  of  certain  money  fecurities  by  the  de- 
bond,  file  a  fgndant,  payable  at  different  periods,  fot  which  it  \^as  agreed 
bill  in  ?^^^1^  ^^^^  Bttddell  (hould  hold  the  baiUbond  as  a  fccurity:  and  the 
tk!^n?frggdl-  defendant  thereupon  gave  a  bond  of  indemnity  to  the  plainri(6» 
ing  want  of     ^^j  ^  warrant  of  attorney  to  confefs  judgment ;  by  which  he 

confideration  ^       indemnify  and  fave  harmleft  the  plaintiflfs  agatoft  ill 

for  the  ongi.  ^g^^^"  '/  '  o  u-  v   .i/L   /i._-ij 

Bal  debt,  and  fums  of  money,  cofts,  and  cxpences,  &c.  which  they  {hould 

an  injuuaion  pay  and  incur  by  reafon  of  their  becoming  bail.     And  pretioiis 

is  granted  pro  ^^  ^j^^  j{^  ^f  p^hruary  1806,  the  period  to  which  the  laft  infol- 

iwdWon'^of  vent  debtors'  ad  (46  Geo.  3.  e.  108.)  refers  for  the  difchargc  of 

paving  the  fuch  debtors,  fome  of  the  fecurities  not  having  been  paid  when 

^bt  iiitd  ^^^  ^Q  DuddeUj  he  had  fued  the  plainti(&  upon  their  bail  bond  j 

^^d^nl^c-^*^  and  they  immediately  after  that  aaion  commenced  Bled  a  biU 

and  afterwards  the  money  is  paid  over :  held  that  the  bail  were  damnified  by  fiich 
payment  of  money  into  court  after  notice  to  the  debtor,  aad  no  fund  provided  by 
him  •  and  not  merely  from  the  time  when  the  money  was  taken  out  of  court  upoa 
diffolving  the  irijtinaian.  For  onfc  who  agrees  to  iiidemnify,  and  J^ve  others  hartdefs 
ajcainft  a  certain  engagement,  is  bound  to  lecure  them  from  incurring  any  expcnoe»  as 
it  runt  on  at  the  ^inac,  which  falls  upon  them  by  virtue  of  that  engagement, 

in 
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in  the  Exchequer  againft  DudJdl  for  an  m;u»aion  ;  fuggefting        ^^.^7- 
that  his  demand  agaiuft  the  defendant  was  for  a  gaming  debt,     g^^^ ^^.j 
and  without  conCderation  :  and  that  Court  granted  an  injunc-  ^^^^  Another 
tion  upon  condition  that  they  fhould  pay  the  amount  of  the  fe-        agalnjl 
curities  then  due  into  court,  to  a'oide  tl*  itfue  of  that  inquiry  :     Martjn- 
which  money  was  accordingly  paid  into   court  on  the  14th  of 
June  1805.     On  the  ift  of  February  1 806.  the  defendant  was 
in  cuftody  at  the  fuit  of  another  creditor  for  lefs  than  1500/.  5 
and  after  that  period,  the  money  paid  into  court  by  the  plain- 
tifFs,  under  the  bill  filed  by  them  againft  Duddell^  was  taken  out      [  594.  ] 
of  court  by  the  latter;  and   thereupon  the  bill  was  difmiffed. 
After  which,  in  Auguji  i8c6,  thepiaintiflS  entered  up  judgment 
on  the  bond  and  warrant  of  attorney  againft  the  defendant  5  and 
were  afterwards  ferved  by  him  with  notice  to  fhew  caufe  why 
he  (hould  not  be  discharged  out  of  cuftody  under  the  infolvent 
debtors'  a£i«     And  having  been  difcharged,  as  now  alleged,  by 
xniftake,  (for  if  the  plaintiffs*  debt  exifted  before  the  i  ft  of  Fe- 
bruary 1 806,  he  was  not  entitled  to  be  difcharged,)  the  prefent 
rule  was  obtained  by  the  plaintifi^,  calling  upon  the  defendant 
to  (hew  caufe  why  he  (hould  not  be  retaken  and  remanded  in  ^ 

execution.  And  the  queftion  wa$,  whether  the  indemnity  bond 
given  to  the  plaintiffs,  the  original  l^ail,  were  forfeited  bcforq 
the  I  ft  of  February  1806;  which  depended  on  aiaotlier  confide-* 
ration,  whether  the  plaintiffs  were  damnified  by  the  commence- 
ment  of  the  afiion  againft  them  on  the  bail  bond  by  Dudddt^  or 
by  ikiit  filing  of  their  bill  in  equity^ againft  him  for  an  injunc* 
tion,  or  by  the  payment  of  money  into  court  in  that  fuit,  which 
money  was  ultimately,  but  after  the  I  ft  of  February  1806,  taken 
out  of  court  by  Dttddell. 

Marryat  (hewed  caufe,  and  contended  in  the  affirmatiTe,  as 
well  from  the  neceffary  exp^ce  incurred  by  the  plaintiffs  fued 
in  their  charadler  of  boil,  as  from  the  (iling  of  their  bill,  an4 
.actual  payment  of  money  into  courts  which  they  were  compelled 
to  do  in  felf<pdefence,  for  want  of  the  defendant's  paying  the 
money  due,  or  taking  the  cxpence  of  defending  his  bail  upon 
himfelf. 

The  Atiorney^General  %nA  Barwisy  in  fupport  of  the  rule,  faid, 
that  the  filing  of  the  bill  in  equity  and  the  payment  of  the  money      [  595  ] 

H  h  4  into 
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1807.        into  court  were  both  voluntary  ads  of  the  plaintifFs;  and  if  any 

■  .    damnification  to  them,  they  were  only  fuch  expences  as  thcy 

^PARKij      chofe  to  fubmit  to,   and  might  have  avoided,  and  which  did  not 

a^aln/i        neceflarriy  arife  out  of  their  character  of  bail :  and  the  taking  of 

Marti»-      the  money  out  of  court,  which  only  was  equivalent  to  the  pay- 

DALE.  xnentof  the  original  debt,  did  not  happen  till  after  the  ift  of 
February^  till  when  it  was  uncertain  whether  the  plaintifi^  were 
bound  to  pay  any  thing.  Then  as  to  their  being  fucd,  that 
cannot  conftitute  a  damnification  ;  for  it  had  not  appeared  before 
the  I  fl  of  February  1 806  but  that  they  might  have  been  fucd 
wrongfully  ;  and  if  fo,  they  would  have  b^en  entitled  to  judg- 
ment and  their  cofts  ;  which  would  have  been  no  damnification, 
I  RolL  Ahr.  432.  1.  42.  But  fuppofing  the  bond  were  for- 
feited before  the  ift  of  February  ;  what  debt  could  the  bail  have 
then  proved,  fo  as  to  entitle  thcmfelves  to  fhare  the  infolvent*s 
cfFcfts  ?  the  money  was  not  paid  over  to  theorigin.il  plaintiff  till 
afterwards.  If  a  .bond  be  given  to  indemnify  one  againfl  a 
breach  of  covenant,  and  the  bond  be  forfeited  before  the 
obligor's  bankruptcy,  yet  it  cannot  be  proved  under  his  com- 
jnifSon,  becaufe  founding  in  damages  {a). 

Lord  Ellenborough  C.  J.  faid,  that  it  did  not  diftin£lly 
appear  upon  the  affidavits  that  the  plaintiffs  had  given  notice  to 
the  defendant  of  the  aftion  brought  againft  them  upon  the  bail 
bond  ;  and  that  he  had  refufed  to  bear  the  expence  of  it  as  it 
accrued :  for  they  were  entitled,  not  merely  to  be  indemnified 
from  expence  actually  incurred,  but  to  be  faved  harmlefs  from 
the  incurring  of  any  by  reafon  of  their  engagement,  which  was 

t  596  ]  to  prevent  their  being  damnified.  The  bond  would  not  be  for- 
feited nierely  by  DuddelPs  bringing  the  aftion  againft  them :  but 
if  MarttndaUi  after  notice,  did  not  immediately  take  upon  him 
the  defence  of  the  fuit,  but  let  them  pay  the  expence  as  it  went 
on,  he  did  fuffer  them  to  be  damnified :  and  whatever  the  event 
of  the  fuit  might  be,  they  would  have  to  pay  the  difference  be- 
tween the  a£tual  and  the  taxed  cofts.  His  Lordfliip  then  afked 
if  the  plaintiffs  could  make  an  affidavit  that  they  had  given  the 
defendant  notice  of  the  required  payment  of  money  into  court, 

{a)  Goddard  v*  Vanderheyden^  3  Wilf.  262.   2  Blac.  784. 

and 


IN   THE  FoRTT-SEVENTH  TeAR  OF   GEORGE  III. 


596 


and  that  he  had  neg]e£t:ed  to  provide  the  fund  for  that  purt)ofe,         1807. 

which  was  the  damnification  they  had  alleged  :  for  that  would 

fliew  the  bond  to  have  been  forfeited  before  the  ift  of  February:     ^I ^^^\^ 

and  it  being  admitted  by  the  defendant's  counfel  that  he  had 

received  fuch  noticej  and  that  the  plaintiffs  had  paid  their  own 

money  into  courts 

The  Rule  was  difcharged. 


Sp  arkes 

I  Auothi 

agalnji 

Martin< 

DALI. 
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ACTION  ON  THE  CASE. 

See  Pleadings,  No.  i.  Warranti  i. 

Way,  I,  2. 

I.  ^T'HE  declaration  in  an  a6Uonon 
X  the  ftatute  9  G.  i.e.  22./.  8., 
to  recover  damages  agai^fl  the  hundred 
for  the  value  of  a  ftack  of  corn  malici- 
oudy  burnt,  alleged  that  notice  of  the 
fafl  was  given  within  two  days  to  the 
inhabitants  of  the  fari/b  (inftead  of  the 
•*  towttf  village^  or  hamlet f*  which  are 
the  words  of  the  ad,)  near  the  place, 
&c. ;  yet  as  the  law  prima  facie  in- 
tends every  partfh  to  be  a  t'llU  unlefs 
the  contrary  be  fhewn,  this  allegation 
is  fufficient  after  verdi^  to  fuftain  judg- 
ment for  the  plaintiff.  But  if  it  had 
been  (hewn  at  the  trial  that  the  parifh 
confided  of  fevcral  vills,  and  that  the 
notice  had  been  given  to  one  more  dif- 
tant  than  another,  the  defendants  would 
have  been  entitled  to  a  verdid.  Cooh 
▼,  The  Hundredors  of  Pimhilly  H.  47 
G.  3.  ^         173 

2«  A  parol  licenfe  to  put  a  iky-li?ht  over 
the  defendant's  area,  (which  impeded 
the  light  and  air  from  coming  to  the 
plain tifPs  dwellin^r  houfe  through  a 
window,)  cannot  be  recalled  at  pleafure 
after  it  has  been  executed  at  the  defen- 
dant's expence)  at  leaft  not  without 


j  tendering  the  expences  he  had  been  put 
to  :  and  therefore  no  a6tion  lies,  as  for 
a  private  nufance,  in  ftoppin?  the  light 
and  air,  &c.  and  communicating  a 
ftench  from  the  defendant's  premifes  to 
the  plaintifPs  houfe  by  means  of  fuch 
flcy-light.  Winter  v.  BrockwelU  £*  47 
G.  3.  308 

3.  An  a£tion  on  the  cafe  lies  againft  a 
furgeon  for  g^rofs  ignorance  and  want 
of  ikill  in  his  profeluon,  as  well  as  for 
negligence  and  carelefTnefs,  to  the  de- 
triment of  a  patient :  though  if  the 
evidence  be  of  negligence  only  ;  which 
was  properly  left  to  the  jury,  and  ne- 
gatived by  them ;  the  Court  will  not 
grant  a  new  trial,  becaufe  the  jury  were 
dire£ted  that  want  of  ikill  alone  would 
not  fuftain  the  adion.  Seare  v.  Preu^ 
t'tce^  E.  47  G.  3.  348 

ADMINISTRATION,  Lenen  of. 
I.  The  original  book  of  ads,  dire^hng 
letters  of  adminiftration  to  be  granted, 
with  the  furrogate's  6at  for  the  fame» 
is  evidence  of  the  title  of  the  party  to 
whom  the  adminift ration  is  dire^ed  to 
be  granted  of  the  inteftate's  effe^s, 
without  producing  the  letters  of  admi- 
niftration  themfelves ;  notwithflanding 
fubfequent  letters  of  adminiftration 
granted  to  another  ;  the  firft  not  being 

recalled. 


AFFIDAVIT. 

recalled.     Elden    v.    KedJeh   H.   47 
G.  3.  187 

2 .  A  payment  of  a  debt  to  an  adminiftra- 
.  tna  de  fa£to  is  fvifHcient ;  though  the 

letters  of  adminiflration    were    after- 
wards recalled.  ib, 

3.  A  fole  next  of  kin  has  fuch  an  equi- 
table intereft  in  a  leafehold  tenement  of 
the  intdlate,  that  (he  gains  a  fettlement 
by  refiding  4c  days  in  the  fame  parifh 
after  the  inteftate's  death,  before  admi- 
niilration  granted  to  her.  And  it  mat- 
ters not  that  the  widow  of  the  inteftate 
furvived  him,  if  flie  died  afterwards 
without  having  taken  out  adttiiniiira- 

.  tion,  leaving  the  other  fole  next  of  kin 
to  the  inteftate.     But  no  fettlement  is 

Sained  by  the  mere  re^atiot1  back  \o  the 
eath  ot  the  inteftate  of  the  letters  of 
adminiftration  when  granted,  taken  out 
only  18  days  before  the  next  of  kin 
parted  with  ner  intereft  in  the  leafehold ;  | 
fo  as  to  conne£k  a  residence  for  thofe 
18  days  with  a  reiidence  by  fuch  next 
of  kin  in  the  fame  parifti  for  more  than 
40  days,  after  the  death  of  the  inteftate 
and  his  widowy  before  fuch  adminiftra- 
tion  granted.  The  King  v.  The  Inhabi" 
tantt  of  Horjlty^  £.  47  G.  3.  405 

4*  A  mandamus  lies  to  the  ordinary  to 
grant  adminiftration  to  a  fole  next  of 
kin  ;  or  to  granc  it  to  one  or  other  of 
the  next  of  kin,  where  there  are  feve- 
ral.  Rex  v.  The  Inhahltanis  of  Horjley^ 
£.  47  G,  408 

ADVOCATE. 

No  mabdamus  lies  to  the  aVchbifhop  of 
Canterbury  to  ifitie  his  fiat  to  the  pro- 
per offcefy  ^c.  for  the  admiilion  of  a 
4^9r  of  civil  law,  graduated  at  Cam- 
hrttigc^  as  an  advocate  of  the  Court  of 
Arches.  The  King  v.  The  Archhifhop 
of  Canterhuryf  H.  47  &  3.  213 

AFFIDAVIT,  to  holdfo  Ball. 

I.  An  affidavit  to  hold  to  bail,  only  ftat- 
ing  that  the  defendant  was  "  indebted 
to  the  plaintiff  for  goods  fold  and  deli- 
vered, (not  faying  by  the  plaintiff  to 
him,  the  defendant,)  is  infufKcient. 
Gathrovf  v.  If  agger  ^  M*  47  C?.  3*    106 

a.  An  affidavit  of  debt  made  by  the  plain- 
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tilF,  i^Gdtttg  in  a  foreign  country,  before 
a  foreign  magiftrate,  whofe  fignature 
to  the  jurat  and  his  authority  in  that 
country  to  adminifter  oaths  and  take 
affidavits  were  verified  by  a  proper  af- 
fidavit in  this  country,  is  a  fufficient 
foundation  for  a  Judge's  order  to  hold 
the  defendant  to  fpecial  bail :  and  this, 
not  with  ftandtng  the  ftat.  12  G.  I.  r.  39. 
which  requires  an  affi:davit  of  the  caufe 
of  aAion  by  the  plaintiff;  by  which 
muft  be  underftood  fuch  an  affidavit 
taken  before  a  competent  jurifdi^ion  in 
this  country,  whereon,  if  falfe,  penury 
might  be  affigned :  for  that  part  of  the 
ftatute  is  reftridtive  of  the  aas  of  plain- 
tiffs only,  and  not  of  the  Courts.  But 
any  perion  making  or  knowingly  ufing 
a  talfe  affidavit  fo  made  abroad  for  thi* 
pur{)ofe  is  guilty  of  a  mifdemeanor  in 
attempting  to  pervert  public  juflice, 
and  is  punifhable  by  indictment.  Omea" 
ly  V.  Netoeli^  £,  47  G,  3.  364 

AGREEMENT- 

See  Assumpsit,  Landlordi  amd 
Tcff  ANT,  No.  t.  Seamen,  i«  Utuar. 

WARRANTy,  1.  • 

^       X  ALIEN  ENEMY.  ' 

Where  a  certain  trading  with  an  alien  ene* 
my  for  fpecie  and  goods  to  be  brought 
from  the  enemy's  country,  in  kis  (hips, 
into  our  colonial  ports,  was  licenfed  t>^ 

'  the  king's  authority ;  held  that  an  tn- 
furance  on  the  enemy's  Jhipy  as  well  as 
on  the  goods  and  fpecie  put  on  board 
for  the  benefit  of  the  Brttlfb  fubjeAs, 
was  incidentally  legalized  |  and  that  it 
was  competent  for  the  Britijh  agent  of. 
both  parties,  in  whofe  name  the  infur- 
ance  was  effected,  to  fue  upon  the  po- 
licy in  time  of  war ;  the  tmft  not  con- 
travening any  rule  of  law  of  of  public 
policy,  and  there  being  no  perfonal 
difability  in  the  plaintiffon  the  record 
to    fue.       Kenjington     v.    Ingluf    H, 

47  G-3.  273 

APPEAL. 

I.  The  St.  ji!ban*t  paving  and  regulating 
a£i,  44  Cr.  3.  empowers  five  commii- 
fioners,  nffembUd  'at  0  pub&c  meeting 

.^  holdeu 


599 


APPRENTICE. 


ASSUMPSIT. 


holden  by  virtue  of  the  Jlatute^  to  do  cer«* 
tain  a£ts ;  amongfl  othersy  to  deliveij 
notice  in  writing  to  any  inhabitants  to' 
abate  nufances  and  encroachments  in 
the  ftreet  before  their  houfes ;  and  on 
failure,  empowers  the  commifiionent  to 
abate  them  ;  and  gives  an  appeal  to  the 
Quarter  Seflions of  the  borough  '^agaiuft 
any  matter  or  thing  to  be  done  by  the 
commiflioners  in  purfuance  of  the  a£l ;" 
held  that  an  appeal  lay  aeainft  fuch  no- 
tice in  writing  ;  fuch  conitrudtion  being 
within  the  words  of  the  a6t,  &c.  and 
mod  beneficial  for  the  cemmifiioners 
themfelvesy  as  well  as  for  the  inhabi- 
tants whofe  property  was  to  be  affedt- 
ed  by  fuch  ads.  The  King  v.  Kingfion 
and  Others^  M.t^'j  G>^»  41 

2.  Though  the  ad  fays,  that  **  all  monies 
paidy  expended  by,  or  recovered  againfl 
the  commiflioners  or  their  treafurer,  &c. 

.  hj  iqeans  of  any  adion,  profecution, 
&c.  or  appeal f  for  any  caufe  relating  to 
the  ady  or  any  thing  done  by  or  under 
the  authority  of  the  fame,  (hall  be  de- 
frayed out  of  the  money  in  the  hands 

.  .of  the  treafurer ;  it  does  not  extend  to 
difcharge  the  commiifioners  from  per- 
fonal  refpon  Ability ,  in  the  firft  in  fiance, 
for  the  cofts  of  an  appeal  awarded  to  be 
paid  by  them  ;  however,  they  may  af- 
terwards recoup  themfelves  out  ot  the 

.  fund  in  the  treaifurer's  hands.  i5. 

3.  The  party  appealing  to  the  Seflions  is 
not  thereby  concluded  from  afterwards 
difputing  its  jurifdidion  in  the  particu- 
lar cafe.     Lowther  v.  The  Earl  of  Rad' 

.  nor,  M.  47  G»  3.  1 13 

APPRENTICE. 

Where  the  mafter  and  father  of  a  boy 
agreed,  under  feal,  that  the  mailer 
ihould  teach  the  fon  the  art  and  myf- 
tery  of  weaving  for  five  years,  and  find 
utenfils,  and  that  the  fon  (hould  receive 
half  his  earning,  and  the  mailer  the 
other  half ;  under  which  the  boy  ferved 
out  the  time  as  an  apprentice  :  held 
that  this  agreement  between  the  father 
and  mailer  (to  which  the  fon  was  no 
party^  not  binding  the  fon,  or  the  fa- 
ther for  him,  to  any  fervice  to  the  maf- 1 


merely  voluntary ;  was  no  apprentice- 
fliip  in  point  of  law  ;  and  confequently 
no  fettiement  could  be  gained  by  the 
fon  ferving  his  matter  under  fuch  a  con- 
trad.  The  King  v.  The  InhabitanU  of 
Cromfordf  M,  47  G.  3.  25 

ARREST. 
See  Escape,  No.  i.  Volunteers,  i. 

The  defendant  cannot  juitify  an  aifault 
and  falfe  imprifonment  of  A.  B>  by 
(hewing  a  latitat  iifued  againil  C,  B*^ 
and  averring  that  it  was  iffucd  againil 
jf.  B.f  and  that  they  are  one  and  the 
fame  perfon  ;  there  being  no  averment 
that  y/.  B.  was  known  as  well  by  the 
name  of  C.  B,  ShadgcH  v^  Clipfon^ 
E.  47  G.  3.  32S 

ASSUMPSIT. 
See  Guarantee,  No.  2. 


I.  Where  the  legal  title  to  a  ihip  remained 
for  a  month  after  the  fale  in  the  ven- 
dors,  upon  the  face  of  the  regifter,  by 
reafon  of  the  vendee  having  omitted  for 
fo  long  to  deliver  a  copy  or  the  indorfe- 
ment  of  the  transfer  on  the  original  cer- 
tificate of  regiilry  to  the  proper  officer 
authorized  to  make  regiilry,  &:c.  pur- 
fuant  to  the  flat.  34  G.  3.  c.  6B.f.  15. ; 
yet  the  vendors  are  not  liable  during 
that  interval  for  repairs  ordered  by  the 
captain,  under  the  diredion  of  the 
vendee,  (who  for  this  purpofe  muft  be 
,confidered  as  a  ilranger  to  the  legal 
owners,)  and  confequently  had  no  au- 
thority exprefs  or  implied  to  bind  them. 
Toung  V.  Brander,  M.  47  G.  3.  lo 

2.  If  an  ofiicer  permit  a  prifoner  to  go  at 
large  on  his  promife  to  pay  the  debt 
to  the  creditor;  in  confequence  of 
which  he  is  •bfiged  to  piiy  the  creditor 
himfelf;  he  cannot  recover  back  the 
money  from  the  debtor ;  being  guilty 
of  a  breach  of  duty,  out  of  which  he 
cannot  derive  a  cauie  of  adion.  Pkch* 
er  V.  Bailey^  H.  ^ri  G.  3.  171 

3.  AiTumpfit  lies  againft  a  leflee  from  year 
to  year  upon  his  agreement  to  pay  rent 
during  the  tenancy,  not  with  ilanding  hia 


ter ;  but  the  foo'a  fervice  in  fad  being  I     bankruptcyi  and  the  occupation  of  hia 

I  afigfiecft 


ATTORNEY. 


AWARD. 
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^flignees  during  part  of  the  time  for 
which  the  rent  accrued ;  which  were 
pleaded  in  bar.      Boot  v.  Wllfon^  E, 

47  C- 3-  ,3i» 

4.  Money  paid  by  A.  to  B.y  in  order  to 

compromife  a  qui  tam  adiion  of  ufury 
brought  by  B,  againft  A.y  on  the  ground 
of  an  ufurious  tranfaftion  between  the 
latter  and  one  -C.,  may  be  recovered 
back  in  an  aftioa  by  ji*  for  money  had 
and  received.  For  the  prohibition,  and 
penalties  of  the  ftat.  18  EUz,  c.  5.  at- 
tach only  on  the  "  informer  or  plaintiff, 
or  other  perfon  fuing  out  proccfa  in  the 
penal  a£lion,  making  compofition,"  5cc. 
contrary  to  the  ftatute ;  and  not  upon 
the  party  paying  the  compofition  ;  and 
therefore  the  latter  does  not  (land,  in 
this  refpeft,  in  pari  delifto,  nor  is  par- 
ticeps  criminis  with  fuch  compounding 
informer  or  plaintiff.  Williams  v,  Hea- 
ley,  E.  47  G.  3.  378 

.5,  And  fuch  recovery  may  be  had, 
although  JP.'s  aflignees  had  before  re- 
covered from  B.  the  money  fo  received 
by  him,  as  money  received  to  their  ufe 
(the  money  paid  by  way  of  compofition 
being  at  the  time  flated  to  be  j^.'s 
money);  there  being  no  evidence  at 
the  trial  of  this  caufe  to  fliew  that  A. 
the  prefcnt  plaintiff  was  privy  to  that 
fuit.  Ih. 

ATTORNEY. 

X.  The  Court  will  not  compel  an  attor- 
ney, upon  a  fummary  application,  to 
deliver  up,  on  payment  of  his  demand, 
a  leafe  put  into  his  hands  for  the  jpur- 
pofe  of  making  an  aflignraent  61  it ; 
there  being  no  caufe  in  court,  nor  any 
criminal  condud  imputed  to  him  in 
rcfpeft  of  it.  In  the  Matter  of  S. 
Lowe,  If,  47  G.  3.  237 

2.  .The  plaintiff  is  entitled  to  fet  off  in- 
terlocutory <;ofts  in  the  fame  caufe, 
payable  by  him  to  the  defendant, 
againft  the  debt  and  cofts  recovered  by 
him  on  the  final  refult  of  the  caufe ; 
notwithftanding  the  objcdion  of  the 
defendant's  attorney  on  the  ground  of 
his  lien,  which  only  attaches  on  the 
general  refult  of  the  cofts,  &c.  of  the 
caufe.    Howell  v.  Harding^  i£.  47  G.  3. 

36^ 


AWARD. 

1.  Where  an  award  is  made  after  the  time 
originally  given  to  the  arbitrators,  but 
authority  was  alfo  given  to  them  to  en- 
large the  time ;  an  award  within  the 
enlarged  time  authorifed  is  good  upon 
the  face  of  it,  though  it  do  not  recite 
that  the  arbitrators  did  in  fa^  enlarge 
the  time :  but  the  Court  will  not  grant 
an  attachment  for  the  non -performance 
of  the  award  without  the  verification 
of  that  faft.  George  v.  Loujley,  M, 
47  O.  3.  13 

2.  Where  the  cofts  of  the  caufe,  and  of 
the  fpecial  jury,  are  diftinftly  and  fepa- 
rately  fubmitted  to  the  dilcretion  of 
arbitrators,  they  muft  diftin^ly  adjudi- 
cate upon  each ;  otherwife  the  award 
is  bad ;  (but  the  plaintiff  in  this  inftance 
agreed  to  abandon  it  for  fo  much.)    lb. 

3.  The  award  was  alfo  fet  afide  for  fo 
much  as  the  arbitrators,  without  autho- 
rity, had  directed  to  be  paid  for  their 
own  expences.  lb» 

4.  An  ioclofure  zGt  having  dire£led  that 
the  allotme.nt8  made  by  the  commiflion- 
ers  (hould  for  ever  remain  for  the  bene- 
fit of  the'  appointees :  held  that  an 
award  and  affignment  of  the  herbage 
of  a  certain  clofe  to  the  furveyors  of 
the  highways  and  their  fuccejfors^  for 
the  benefit  of  the  parifti  of  J5.,  though 
bad  as  a  common  law  conveyance,  the 
appointees  not  being  a  corporation,. was 
yet  good  as  a  parliamentary  declaration 
of  the  perfons  entitled  to  take  s  tRe 
fame  as  if  the  terms  of  the  award  had 
been  fpecifically  enaftt* d.  And  the  lord 
of  the  manor,  in  whom  the  fee  of  the 
foil  remained,  is  a  truftce  for  the  fur- 
veyors of  the  highways  for  the 
time  beang.  Jghnfvn  v.  Hodgfon^  M. 
47  G.  3.  "  38 

5.  After  the  delivery  of  an  award,  the 
arbitrator  cannot,  thou'^h  within  the 
time  limited  by  the  ful^miffion,  corredt 
a  miftake  in  the  calculation  of  figures, 
by  making  ano;hcr  award  correlpon'd- 
ing  to  the  admitted  proportions  ^f  a 
partnerfhip  fund.  Irvirie  v.  Elnon^  M. 
47  0.3.  -  54 

5.  Partiality  and  improper  conduct  in  an 

arbitrator^ 


fioi 


BAIL. 


BANKRUPT* 


arbitrator,  in  making  his  award  without 
hearing  the  defendant  and  his  witneiTesy 
cannot  be  pleaded  in  bar  to  an  ftdioi^ 
on  the  bond,  conditioned  for  the  per- 
formance of  the  award;  but  is  only 
matter  for  application  to  the  equitable 
jurifdidioa  of  the  Court  to  fet  afide 
the  award.  Neither  ban  a  parol  agree- 
ment between  the  parties  to  H'ave  and 
abandon  the  award  be  pleaded  to  f^ch 
adion.  Braddicl  7,  TJifamffotif  E. 
47  O,  2.  344 

7.  The  lufami/fion  being  of  all  matters 
in  difference  between  the  parties,  an 
award  of  So  much  to  be  paid  bj  the 
deff  iidant  to  the  plaintiffs  on  their  ^<wii- 
ing  QccQunSf  it  biudinfir  between  them ; 
for  no  other  matter  in  dificcence  be- 
tween them  Ihall  be  iotendedp  uulcfs  it 
be  (hewn :  and  the  award  is  good  for, 
fo  much,  though  the  arbitrators  alfo 
awacdeda  f urn  to  be  paid  by  ^he  plaiu- 
tiflCs  to  tbe  defendant  out  of  a  partner- 
Aip  fund  in  which  others  than  the  .de- 
fendant were  intereiled  who  were  no 
parties  to  the  fubmiiiion.  Ingram  v. 
^WiJn^i$  T.  47  G.  3.  445 

.8.  The  time  limited  by  the  {U;t.  9  ^nd 
JO  J^.  3.  r.  15./.  2.  for  fattiug  nfide 
award89  made  4inder  fubnsijQioiis  by  vir- 
tue of  that  ftajtnte»  does  not  attadi  on 
awards  made  under  orders  of  aift  pdus. 
^0/^  r.  Jervaifi^  T*  47  G.  3.  466 

BAIL. 

frf  Affidavit  to  hold  to  Bail. 

i.  A  defendant  arrefled,  held  to  bail,  and 
rendered^  and  afterwards  fuperleded  for 
want  of  being  charged  in  executiony 
cannot  be  held  to  bad  again  upon  bills 
of  exchange  given  by  him  before  he 
was  rendered,  as  a  collateral  fecurity 
for  the  damages  and  cofb  recovered 
againft  him  in  the  former  a£kion,  and 
upon  a^eement  for  a  (lay  of  execution 
till  default  made  in  payment  of  the 
bills.      Daniel  v.  Dodd^  E.  47  G.  5. 

334 
2.  Where  the  defendant  in   the  aftion 

gave  a  cognovit  for'  the  debt  and  cods 

payable  by  feven  indalments ;  and  after 

the  bail  were  iixed  an  ad  paffed  for 

*  diCcharging  infoWent  debtors  w  cuftody 


lor  debts  due  at  a  cehain  day,  prior  to 
the  bail  bciQg  Iixed,  at  which  daj  three 
only  of  the  inilalments  w^re  payable ; 
and  afterwards  the  principal  was  dif- 
charged  under  ]the  adl,  when  only  two 
more  of  tbe  inll»l:nents  had  bccomif 
payable :  yet  held  that  the  bail  were 
liable  for  the  whole  condrmnation- 
money.;  the  entire  debt,  qua  debt,  be- 
ing due  ioftanter,  with  a  (lay  of  execu* 
tion  only  for  certain  portions  at  certain 
times.       ^hakcfpeare    v.    PhtUlfSf    E. 

47  f^.  3*  .  4S3 

3*  fiail  who  are  indemnified,  being  fued 

upon  the  bail-bond,  tile  a  bill  in  equity 
for  an  injunction,  fuggefting  want  of 
confideratioB  for  the  original  debt ;  ^nd 
an  iniutidiion  is  gianted  pro  tempore  on 
condition  of  paying  the  debt  into  court; 
which  is  done  accordingly  ;  and  after- 
wards the  money  is  paid  over  :  held  that 
xhe  bail  were  damni£ed  by  fuch  pay- 
ment pf  m9;iey  into  court,  After  notice 
to  the  debtor^  and  no  fund  provided  \if 
him;  and  not  merely  from  the  time 
yfhsti  the  money  was  taken  out  of  court 
upon  diffblving  tbe  injun^ion.  For 
one  who  agrees  to  indemnify,  and  fave 
Others  harmUfs  ag^nlt  a  certain  en- 
gageoient,  i^  bound  to  fecure  them 
from  iucurrjiig  any  exp^nce,  as  it  runs 
on  at  the  time,  which  falls  upon  them 
by  virtue  of  that  engagement.  Sparks 
V.  Martindalff  T,  47  (?.  3.  59J 

BANKRUPT. 

1.  Where  one  leafed  for  21  years,  if  the 
tenant,  his  executors,  &c.  (houldfo  long 
continue  to  inhabit  and  dwell  in  the 
farm-houfe,  and  a6tually  occupy  the 
lands,  &c.  and  not  let,  let,  aflign  orer, 
or  otberwife  depart  with  the  leafe:  held 
that  the  tenant  having  become  bank- 
rupt, and  his  aflignees  having  pofleffed 
themfelves  of  the  premifes  and  fold  the 
leafe,  and  the  bankrupt  being  out  of 
the  a£tual  pofleffipn  and  occupation  kS. 
the  farm,  the  lefTor  might  maintain  an 
eje£ba)ent  without  a  previous  re-entry ; 
the  continuance  of  tiie  term  itfelf  be- 
ing  made  tp  depend  upon  tlw  leflee's 
adual  occupajtioo.    Doc  v.  Clarke  H. 

47  c.  3.  ijj 


BASTARDY, 


<5o» 


'2.  The  vendee  of  goods  having  accepted 
a  bill  of  exchange  for  the  price  of  them, 
and  becoming  bankrupt  before  the  bill 
became  due,  the  guarantee  who  paid  the 
vendor  after  the  bankruptcy  of  the 
vendee  may  recover  back  the  money 
from  the  latter,  without  proving  that 
any  demand  was  made  upon  him  as 
acceptor  of  the  bill,  before  fuch  pay- 
ment by  the  guarantee;  this  not  being 
an  a^ton  upon  the  bill  itfelf ;  and  the 
notorious  mfolvency  of  the  vendee 
acceptor  being  at  lead  a  prima  facie 
warrant  to  tlie  guarantee  to  difpenfe 
with  the  making  of  fuch  demand  by 
the  vendor  who  held  the  bill ;  however^ 
it  might  dill  be  competent  for  the  ven- 
dee to  defend  himfelf  again  ft  thisaciion 
by  the  guarantee,  by  (hewing  that  if  a 
demand  for  payment  had  been  made 
upon  him  by  the  holder,  the  bill  would 
have  been  paid.  IFarnngton  v.  Furbor, 
If.  4J  G.  3,  242 

3.  Aifumpfit  lies  againft  a  lef&e  from 
year  to  year  upon  his  agreement  to  pay 
rent  during  the  tenancy,  notwithftand- 
ing  his  bankruptcy,  and  the  occupation 
of  his  affignees  during  part  of  the  time 
for  which  the  rent  accrued ;  which  were 
pleaded  in  bar.     Soot  v.  Wilfon^  E. 

4.  Debt  does  not  lie  a^nft  a  bankrupt 
on  the  reddendum  of  a  leafe  for  rent 
accrtring  after  the  cotranifftoners'  afOgn- 
ment ;  the  leffor's  affent  to  fuch  aflign.> 
meitt  being  virtually  inokrded  in  the  ad 
<rf  parliament  authorizmg  the  affign- 
ment  of  the  bankrupt's  eftate.  Wad^ 
ham  V.  Marlowe^  M»  25  G.  3.  314.  n, 

5.  Under  the  ftat.  i  Jxic,  j.c.  15. yi  10  4: 
II.  it  is  not  neceflary,  upon  firamicrning 
a  witnefs  before  commiflionerB  of  bank- 
rupt to  be  examined  touehrng  the  bank- 
'rupt's  efFe€k6,  to  tender  bim  the  ex- 
pences  of  his  journey  before-hand.; 
though  if  he  be  in  fa£l  without  the 
meatis  of  taking  the  journey,  it  may  be 
an  excafe  for  not  obeying  the  fummons : 
and  confcquenlly  a  warrant  iifued  by 
the  commuKoners  on  account  of  the 
non-attendance  of  fuch  witnefsi  ^'itb- 
out  lawful  impediment,  authorizing  his 
arreft  for  the  purpofe  of  examination, 
U  legal. 


2dly,  It  lies  on  the  party  fo  fum- 
moned,  having  a  lawful  excufe  for  not 
attending,  to  prove  the  fa^  in  an  a&ioa 
of  trefpafs  and  falfe  imprifonment, 
brought  by  him  for  fuch  arreft  ;  admit- 
ting that  an  inabdity  to  bear  the  ex- 
pence  of  the  journey  is  a  lawful  impedi- 
ment. 

3dly,  Such  warrant  for  the  arreft  of 
the  witnefs,  in  order  to  examine  him, 
may  iifue  after  his  difobedience  to  the 
jirjl  fummons. 

4thly,  The  propriety  of  granting  the 
warrant,  being  an  aft  of  difcretion, 
muft  be  determined  upon  by  the  com- 
miffioners  afting  together  at  the  time. 
And  their  order  to  their  officer  to  make 
out  fuch  warrant  muft  be  taken  to  in- 
clude their  direftion  as  to  the  persons 
to  whom  it  is  to  be  direfted :  but  the 
mere  aft  of  figning  the  names  of  the 
commiffioners  to  the  warrant  may  be 
done  by  them  feparately.     BcOtyt  v, 

Greflry,  E.  ^T  G.  Z'  3^9 

BARRATRY. 
Sec  Insurance,  No.  i. 

BASTARDY. 

1.  An  order  of  baftardy,  ftated  ta  be 
made  upon  the  oath  of  the  wife,  as 
othfrmjipi  is  good  ;  for  it  will  be  pre- 
fumed  that  the  non-accefs  of  the  nuf- 
band  was  proved  by  competent  witnefles 
on  oath  other  than  the  wife;  or  if 
proved  by  her  alfo,  that  the  judgment 
was  founded  on  tbe  other  proof.  The 
K^ng  V.  Luffty  ^.47  G.  3.  193 

2.  S\icii  an  order,  liliating  the  child 
of  a  marrkd  woman,  io  good ;  though 
it  only  ftate  that  fuch  child  was  lUely 
to  become  chorgeabU ;  which  are  the 
words  of  the  ftat.  6  G.  2.  f.  3i.yi  i.  as 
applied  to  the  haftards  ofjingie  women ; 
for  upon  that  ftatute,  as  •  well  as  the 
ftat.  18  Elix..  c.  3.  which  has  the  words 
born  out  of  lawful  matrimony,  the  only 

•  queftxon  is,  Whether  the  child  be  by 
law  a  bajlardf  ib. 

3.  Non  accefs  of  the  huftand  need  not 
be  proved  during  the  whoje  period 
of  the  wife's  prcgnaacy  :  it  is  fufficicnt 

if 
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BILL  OF  SALE. 


CIVILIANS. 


if  the  circnmftaoce  of  the  cade  (hew  a 
natural  impoflibiiitj  that  the  hufband 
could  be  the  father ;  as  where  he  had 
accefs  ouly  a  fortnight  before  the  birth. 

ib. 
BILL  OF  JIXCHANGE. 
See  TJ'ender,  No.  i. 

J.  The  vendee  of  g^oods  having  accepted 
•  a  bill  of  ejcchange  for  the  price  of 

'  them,  and  becoming  bankrupt  before 
the  bill  became  due,  a  guaranteef 'who 
paid  the  vendor  after  the  bankruptcy 
of  the  vendee  may  recover  back  the 

.  money  from  the  latter,  without  proving 
that  any  demand  was  made  upon  him 
as  acceptor  of  the  bill,  before  fuch  pay- 
ment by  the  guarantee ;  this  not  being 
an  adiion  upon  the  bill  itfelf  ^  and  the 
notorious  infolvency  of  the  vendee  ac- 
ceptor being  at  leaft  a  prima  facie  war- 
rant to  the  guarantee  to  difpenfe  with 
the  making  of  fuch  demand  by  the 
vendor  who  held  the  bill ;  however,  it 
might  ftili  be  competent  for  the  vendee 
to  defend  himfelf  againil  this  a6^ion  by 
the  guarantee,  by  (hewing  that  if  a  de- 
mand for  payment  had  been  made  upon 
him  by  the  holder,  the  bill  would  have 
been  paid.  IVarrington  v.  Furbor^  H, 
47  G.  3.  242 

2.  If  the  holder  of  a  bill  when  due,  after 
taking  part  payment  from  the  acceptor, 
agree  .to  take  a  new  acceptance  from 
him  for  the  remainder,  payable  at  a  fu- 
ture date,  and  that  in  the  mean  time  the 
holder  (hall  keep  the  original  bill  in  his 
hands  as  a  fecurity ;  iuch  agreement 
amounts  to  giving  time  and  a  new  cre- 

.  dit  to  the  acceptor,  and  difcharges  the 
iodorfer,  who  was  no  party  to  the 
agreement ;  though  the  drawer  might 
have  had  no  effcds  in  the  hands  of 
the  acceptor.      Gould   v.    Rob/an^  T. 

47  G'  3-  '  57<5 

BILL  OF  SALE. 

Though  a  bill  of  fale  for  transferring  the 
property  in  a  (hip  by  way  of  mortga^^e 
may  be  void  act  fuch,  for  want  of  re- 
citing the  certificate  of  regidry  therein, 
ai  required  by  flat.  26  Geo,  3.  c.  60. 


yi  17.  yet  the  mortgagor  may  be'  'food 
upon  his  perfonal  covenant  contained  in 
the  fame  inftrument  for  the  repayment 
of  the  money  lent.  Kcrrtfon  v.  CoU^ 
JI.^jG.s.  231 

BOND. 

See  iKFANTy  No.  I. 

CERTIFICATE. 
^^^  Settlement  by  Ce&txficatc. 

CHARITABLE  USES. 

Where  the  founder  of  a  hofpital  dire£bd 
that  if,  in  making  up  the  accounts  of 
the  wardens  biennially  goin^  out  of 
office,  any  doubt  (hould  arile,  which 
could  not  be  decided  by  the  new  war- 
dens, &c.  the  ordinary  (hould  decide  it : 
and  alfo  gave  to  him  the  appointment 
of  a  niafter,  upon  the  default  of  other 
perfons  to  appoint,  within  certain 
times  ;  and  power  to  correA  or  amove 
the  maftcr  tor  certain  caufes,  and  alfo 
power  to  fequefter  the  profits  of  the 
wardens,  5:c.  in  cafe  of  the  improper 
fubtraftion  of  a  certain  fum  dire^ed  to 
be  kept  in  a  chell  for  fpecial  purpofes, 
until  the  money  was  replaced  ;  and  alfo 
gave  to  the  ordinary  tjie  power  of  in- 
terpreting  the  Jiatutes  in  cafe  of  any 
doubt :  and  the  founder  alfo  delegated 
to  the  dean  and  chapter  of  Tork  power 
to  remove  the  wardens,  &c.  confenting 
to  mortgage  or  alienate  the  lands  of 
the  charity:  held  that  none  of  the 
powers  fo  delegated  conflituted  a  ^sji» 
tor^  fo  as  to  exclude  the  application  of 
the  powers  granted  by  the  ftat.  43  EVtz,, 
c.  4. ;  and  confequently  that  a  commif- 
fion  of  charitable  ufes  iffued  out  of  the 
Court  of  Chancery  under  that  a6l  was 
valid.  K'trhby  Raven/worth  Hofpiia! 
Ca/if  H.  i^J  G.  i.  221 

CHARTER-PARTY. 
See  Freight,  No.  u 

CIVILIANS. 
iS*^^  Mandamus,  No.  2. 

COMMIS. 


COMPOUNDING  PENALTIES. 

COMMISSIONERS  UNDER  PRI- 
VATE ACTS,  (THEIR  LIA- 
BILITY FOR  COSTS.) 

See  Costs,  No.  i,  Indictment,  j,  2,  3, 
Jurisdiction,  i,  2. 

COMMONER. 

If  in  an  adlion  on  the  cafe  for  an  injury 
done  to  the  plaintiff's  right  of  common 
by  digging  turves  there,  the  Judge 
certify  under  the  flat.  43  EUx.  c,  6./.  2. 
that  the  damage  did  not  amount  to 
40X.,  the  plaintiff  (hall  have  no  more 
cofts ;  for  the  tntereji  or  title  of  the  land 
does  not  neceffarily  come  in  queftion  in 
fuch  a6tion,  and  did  not  in  fa£l  in  this 
cafe,  where  the  aft  ion  was  brought 
againfl  another  commoner  for  a  mere 
wrongful  aft.  Edmonfon  v.  Edmonfon^ 
/^.  47t?.  3.  294 

COMPOUNDING  PENALTIES. 

1.  Money  paid  by  A,  to  -5.,  in  order  to 
compromife  a  qui  lam  aft  ion  of  ufury 
brought  by  B,  againft  yf .,  on  the  ground 
of  an  ufurious  tranfaftion  between  the 
latter  and  one  ^.,  may  be  recovered 
back  in  an  aft  ion  by  A,  for  money  had 
and  received.  For  the  prohibition  and 
penalties  of  the  flat,  18  ^//z.  r.  5. 
attach  only  on  the  **  informer  or  plain- 
tiff, or  other  perfon  fuing  out  procefs 
in  the  penal  aftion,  making  compofi- 
tion,"  5cc.  contrary  to  the  flatute  ;  and 
not  upon  the  party  paying  the  compo- 
fition  ;  and  therefore  the  latter  does  not 
itand,  in  this  refpeft,  in  pari  delifto, 
nor  is  particeps  criminis  with  fuch 
compounding  informer  or  plaintiff. 
Williams  v.  Medley,  E.  47  G.  3.        378 

2,  And  fuch  recovery  may  be  had  al- 
though jE.'s  aflignees  had  before  reco- 
vered from  B.  the  money  fo  received 
by  him,  as  money  received  to  their  ufe, 
(the  money  paid  by  way  of  compofi- 
tion  being  at  the  time  ftated  to  be  ^.'s 
money;)  there  being  no  evidence  at  the 
trial  of  this  caule  to  fhew  that  A,  the 
prefent  plaintiff  was  privy  to  that  fuit. 

ib. 
Vol.  VIII. 


COPYHOLD.  604 

CONDITION  PRECEDENT. 
See  Covenant,  No.  3. 

CONTRACT. 
See  Warranty,  No.  u 

CONVICTION. 

1.  The  flat.  42  G.  3.  r.  119.  againfl  ille- 
gal lotteries,  directing  the  penalty  to 
be  diftributed,  i-3d  to  the  king,  i-3d 
to  the  informer,  and  i-3d  to  the  per/on 
apprehending  or  fecuring  the  offender  s 
a  conviftion  direfting  the  penalty  to  be 
diftributed  or  the  law  direSs,  without 
affertaining  to  whom  the  laft  third  is 
to  be  paid,  (the  perfon  being  uncer- 
tain,) is  bad.  The  Ktng  v.  Seale^  T. 
4.7  G.  3.  568 

2.  But  it  need  not  appear  that  there  was 
in  faft  any  illegal  lottery,  if  it  be  fhewn 
that  the  money  was  taken  for  that  pur* 
pofc.  it. 

3.  A  conviftion  dated  to  be  made  by 
juflices  of  the  p^ace,  &c.  at  the  public 
office  in  Great  Marlhorough-Jlreet^  &c, 
does  not  legally  denote  that  it  was 
nr.ade  by  one  of  the  police  magiftrates 
under  the  ftat.  42  Geo.  3.  c.  76,  &c.  ih^ 

COPYHOLD. 

1.  A.f  a  copyholder  for  life,  remainder  to 
B,t  furrenders  his  own  and  ^.'s  eilatd, 
(over  which  latter  he  had  no  control, 
and  by  which  he  let  in  ^.'s  remainder,) 
and  takes  a  new  copy  for  the  lives  of 
himfelf,  C,  and  B.t  fnccrflivc ;  and  on 
A,'%  death,  after  20  years  had  run 
againft  B.y  B,  enters  on  the  pofTeffioa 
then  vacant :  heM  that  ai  againfl  C.t 
who  had  no  poflefiion  and  no  title,  J5. 
might  defend  his  legal  title,  coupled 
with  poirelTion,  in  ejcftment ;  however 
20  years  adverfe  poiTefilon  by  A.  might 
have  barred  5.'s  poffeffory  right  againft 
him  ;  or  might  have  difabled  B.f  if  he 
had  continued  out  of  poffeflion,  from 
recovering  in  ejeftmei.t.    Doe  v.  Reade, 

-£•  47  G.  s-       ^  353 

2.  Where  three  lives   in  a   copy  are  to 

take  fuccelTive,  and  a  father,  the  iole 

purchafer,  puts  in  the  lives  of  himfelf 

I  i,  aaj 
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and  hrs  two  fons,  in  general  the  fons 
(hall  take  benelicially,  unlefs  it  appear 
by  any  concurrent  ad  of  the  father 
that  he  did  aot  fo  intend  it :  as  by  tak- 
injr  at  the  fame  court  a  licence  from  the 
lord  to  himftif  and  his  mother  (who 
had  her  free  bench)  to  lt»afe  for  70  years. 
In  which  cafe,  if  the  father  afterwards 
hale  |jy  way  of  mortgage  purfuant  to 
fuch  licence,  and  there  be  a  cullom  in 
the  manor  for  the  Ml  taker  to  difpofe 
of  the  eftate  as  againft  the  other  lives, 
fuch  cullom  may  operate  to  divetl  the 
Icy-al  eftate  of  the  lives  in  reverfion, 
and  give  it  to  the  lefTee ;  or  if  that  were 
doubtful ;  of  if  the  licence  of  thtf  lord 
might  be  cotiftrued  to  extend  only  to 
the  firtl  taker  of  the  new  copy  jointly 
with  his  mother,  and  the  ^r(l  taker 
ai9ne  executed  fuch  licence  after  her 
death  ;  yet  a  court  of  equity  (even  if 
the  furvivin?  life,  ( the  fon, )  fucceeded 
at  law  on  his  iirict  legal  title)  would 
make  the  fon,  the  furviving  life,  convey 
to  his  father's  lefFce  and  pay  all  the 
cofts  in  law  and  equity.  Siv'tft  d.  Farr^ 
V.  Davhf  III.  39  G,  3.  MS.         358.  n. 

CORN  GROWING. 
Sfc  Detise,  No.  4. 

CORPORATION. 

1.  An  ejectment  againll  the  bailiffs  pro 
tempore  of  a  corporation  cannot  be 
maintahied  by  proting  payment  of  rent 
for  the  premife^  by  the  annual  prede- 
celiors  of  the  defendants  in  the  fame 
office  for  feveral  years  before,  and  fer- 
vice  of  the  notice  to  quit  on  the  de- 
fendants, the  exifting  bailift's :  for  the 
payment  of  fuch  rent  by  the  bailiffs  in 
luccefllon  is  merely  evidence^  of  a  te- 
nancy in  the  corporation.  But  at  auy 
rate  fuch  tenancy  may  he  determined 
by  a  notice  to  the  corporation  to  quit, 
fi-rvcd  on  its  officers :  after  which,  the 
owner  of  the  premifes  may  diflrain  the 
Cuttle  of  any  perfons  trclpafiing  on  his 
ground,  or  bTing  his  adlion  againft 
them,  or  maititain  ejectment  againft 
any  perfon  m  the  adtual  poifeflion  of 
the  premifes  Doc  v.  fFooJmdfif  if. 
47  G.  3.  228 


2.  A  charter  having  granted  that  upon 
the  death  or  amotion  of  a  principal 
burgefs  (w^o  //  afpotnled  to  hold  for 
life)  it  (hould  be  lawful  for  the  mayor 
and  the  remaining  principal  burgelTes, 
nvlthin  ei^ht  days  next  following^  to  cleti 
another ;  the  eight  days  after  a  vacancy 
having  flipped  without  an  ele£^ion,  a 
mandamus  was  granted  upon  tlie  ftat. 
1 1  G.  T.  f.  4./.  2.  tc9  make  an  election. 
The  King  v.  May  or  ^  Isfc.  of  Thetford, 
H.  47  C?.  3.  270 

3.  If  a  prefiding  officer,  who  by  the  con* 
ilitution  of  the  borough  forms  an  inte- 
gral part  of  an  ele^live  adembly,  depart 
from  it  after  the  meeting  has  been  re- 
gularly formed,  and  the  election  entered 
upon,  but  before  it  is  completed,  an 
election  made  after  hit  departure  is 
void.     The  King  v.  BulUn  E,  ^^  G.  3. 

4.  Where  a  corporation  declaring  in  core- 
nant  by  their  modern  name,  flated  that 
the  citizens,  &c.  were  from  time  imme- 
morial incorporated  by  divers  names  of 
incorporation,  and  at  the  time  of  mak- 
ing the  indenture  by  j1,  B.  dechurd  oa 
were  known  by  a  certain  other  name, 
by  which  name  A.  B.  granted  to  them 
a  certain  waterconrfe,  and  covenanted 
for  quiet  enjoyment :  held  that  the 
deed  granting  the  waterconrfe  to  ihcm 
by  fuch  name  was  evidence  at  agiin.l 
the  defendants,  who  claimed  under  the 
grantor,  that  the  corporatioo  was 
known  by  that  name  at  the  time,  upon 
an  iffue  taken  on  that  fati,  Thi  Mayor, 
i!fc.  of  Carlifle  v.  Biamire^  T.  47  6'.  3. 

5.  Where  the  wWf  corporation  are  lum- 
moned  for  a  particular  purpofe,  (e.  g. 
to  receive  the  reiignation  of  a  comnion 
councilman )  a  fHt-S  body 9  who  are  dil 
prefcnt  and  eonfmtings  may  at  the  iair.r 
meeting,  without  any  particular  fnm- 
mons  to  them  for  that  purpole  in  their 
fele<El  capacity,  proceed  to  an  election 
of  a  common  councilman  in  the  place 
of  the  other  refigned ;  the  power  of 
eledion  being  in  luch  Me£i  body,  2nd 
the  charter  not  requiring  any  previoiis 
fummons.     tht  Kings.  ThtodiricliT* 

47  G'  3-  543 
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COURT  OF  REQUESTS,  &c.  606 


COSTS. 

I.  Though  a  local  regulating  a6l  fsys, 
that  "  all  monies  paid,  expended  by, 
or  recovered  againii  the  commifiloners 
or  their  trcafurer,  &c.  by  means  of  any 
adlion,  profecution,  5cc.  or  appeal^  for 
any  canfe  relating  to  the  adt,  or  any 
thing  dune  by  or  under  the  authority 
o{  the  fame,  (hall  be  defrayed  out  of  the 
mnney  in  the  hands  of  the  treajunr  f"* 
it  does  not  extend  to  difcharge  thf  com- 
minionerft  from  perfonal  refponfibilily, 
in  the  lirii  indaiice,  for  the  colls  of  an 
appeal  av^arded  to  be  paid  by  them, 
however  they  may  afterwards  reaoiip 
themfelves  out  of  the  fund  in  the  trea- 
furer's  hands.  Tht  King  v.  Kingjltm 
and  others^  ^.  47  G.  3.  41 

t.  And  they  may  be  indi£ied  for  non- 
payment of  fiK:h  cofts.  ih, 

3.  Upon  an  indi(^lmcnt  for  perjury  re- 
moved into  B.  R.  by  certiorari,  if  the 
profecutor  give  notice  of  trial  to  the 
defendant,  and  withdraMr  his  record 
without  countermanding  his  notice  in 
time,  he  fhali  pay  colics  to  the  defend- 
ant.   The  King  V.  Bdrtrunts  H.  47  G.  3. 

269 

4.  If  in  an  a6lion  on  the  cafe  for  an  in- 
jury done  to  the  plaintiff's  right  of 
common  by  digging  turves  there,  the 
Judge  certify  under  the  ftat.  43  Eli'z,, 
c.  6.  /.  2.  that  the  damages  did  not 
amount  to  40/.,  the  plaintiff  fhall  have 
no  more  colls  ;  for  the  inter cjl  or  title  of 
the  land  does  not  necejfartly  come  in 
queftion  in  fuch  atlion,  and  did  not  in 
fa6t  in  tliis  cafe,  where  the  a^^tion  was 
brought  againii  another  commoner  for 
a  mere  wrongful  acl.  £dmonfon  v. 
Edmonfon^  H*  ^1  G.  3.  294 

5.  Though  the  ilat.  16  &  17  Car,  2.  c,  S. 
f  3.    provides    that    no   execution   in 

ejeclment   (hall  be    ftayed   unlefs    the 

Elaintiff  in  the  wiit  of  error  fliall  be 
ound  for  the  coils  in  cafe  iudgment  be 
affirmed,  &c. }  yet  by  reafonable  con- 
ilriiction  it  is  luificient  if  he  procure 
proper  fu relics  to  enter  into  the  recog- 
nizance of  bail:  but  ^hcfe  may  be  ex- 
amined as  to  their  fufficiency>  which 
the  plaintiff  in  error  bimfelf  cannot  be. 


The  pradHce  Is  to  take  the  recognizance 
in  double  the  improved  rent,  and  the 
finale  cofts  of  the  rjedlment.  Keene  v. 
Deardon,  E.  47  G.  3.  298 

6.  The  plaintiff  is  entitled  to  fet  otf 
interlocutory  cofts  in  the  fame  caufe, 
payable  by  him  to  the  defendant, 
agaioll  the  debt  and  coils  recovcrecl  by 
him  on  the  tinal  rcfnlt  of  the  caufe  ; 
notwith Handing  the  ohjcciion  of  the 
defendant's  attorney  on  the  ground  of 
his  lien,  which  only  attaches  on  the^ 
general  refult  of  the  coils,  &c.  Howell 
v.  Harding^  £.  47  G.  3.  362 

7.  Where  a  party  obtains  leave,  by  con- 
fcnt,  to  examine  witneffes  abroad  on 
depoiitions,  he  is  not  entitled  to  be 
allowed  the  ex  pence  of  taking  the 
depoiltions  in  the  taxations  of  cofls^ 
though  he  fucceed.  Taylor  v.  Th< 
Royal  Exchange  yljfurance  Company^ 
^'  47  O.  3.  393 

COURT  OF  REQUESTS,  &c. 

1.  The  court  of  rcqueiU  a6l  for  Seuth* 
*warky  &c.  ena£ls,  tliat  **  if  in  any 
adlion,  Sec*  for  recovery  of  any  debt, 
fucd  agjiinll  any  pcrfon  (within  the 
j\irifdi6lion)  in  any  of  the  king's  courts 
at  IVeJlminjhry  &c.  it  Jhall  appear  to  the 
Judge  J   &c.  that   the   debt  to    be   reco* 

I  vered  by  the  plaintiff  doih  not  amount  to 
40s.  ^c."  the  plaintiff  (liall  pay  the 
defendant  cofts,  &c. :  held  that  where 
the  plaintiff's  vviinefs  proved  that  the 
debt,  which  was  originally  above^  was 
reduced  beloiv,  40/.  by  part  payment 
before  the  adlion  broui^ht,  the  cafe  was. 
within  the  ilatute.  Clark  v.  j^Jiewy 
M.^yG.^.  28 

2.  Till'  fan^e  point  was  ruled  on  the 
London  court  of  rfquflls  a£l,  39  & 
40  6'.  3.  e.  104.  Nome  v.  Hughes,  T. 
47  G.  3.  347 

3.  In  M'Collam  v.  Carr,  I  Bof  ^  Pull. 
223.  Ld.  C.J.  Eyre  coniidLTcd  tliat  no 
cale  would  be  within  the  Middle/? x 
court  of  confcience  aci  23  G.  2.  c,  ^^, 
where  the  original  debt  being  abov« 
401.,  was  reduced  below  that  fum  b/  a 
balaiice  of  accounts.  Scd  quajrc  ;  ^'jr 
the  words  of  that  a^  arc  peremptory^ 
that  in  cafe  the  jury  Jhall  fiod  the  da- 

I  i  2  majief 
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mages  for  the  plaintiff  under  -|09  9  unlefs 
the  Judge  (hall  certify,  &c.  the  defend- 
ant ^/i//  rrrov/r  double  cofts.  Clarlc 
V.  /ijitwy  M,  47  G.  3.  30 

4.  The  London  court  of  rcquefts  a6t 
39  &  40  G.  3.  f.  104.  /.  12.  provides, 

.  that  if  any  action  be  commenced  out 
of  that  court  for  any  debt  not  exceed- 
ing 5/.  (within  the  jurifdiftion)  the 
plaintiff  fhall  nor,  by  reafon  of  a  verdiS 
for  him,  or  other wifs^  be  entitled  to 
cods,  &c. :  held  that  after  judgment 
by  default,  and  the  damages  affeffed 
ujion  a  writ  of  .inquiry,  the  defendant 
mii^ht  come  into  court  and  move  to 
ftay  procf edings  on  payment  of  the  da- 
mages aiTefred,  without  colls.  Dunjler 
V.  2)tfy,  H.  47  G.  3.  239 

5.  A  market  gardener  who  rented  a  ftand 
with  a  ihed  over  it  in  Fleet  market  at 
an  annual  rent,  which  he  occupied  three 

,  times  a  week  on  market  days  till  10 
o'clock  in  the  morniu? ;  after  which, 
and  on  all  other  days,  it  was  occupied 
by  others  ;  does  not  keep  a  itand  within 
the  meaning  of  the  London  court  of 
requeils  acl  39  &  40  G,  3.  c.  104.  fo 
as  to  be  privileged  to  be  fued  there  for 
a  debt  under  5/.  Grey  v.  Cook^  E. 
47  G.  3.  336 

'6.  If  a  debt  be  reduced  by  part  payment 
below  5/.  before  the  aAion  -brought, 
the  cafe  is  within  the  London  court  of 
reqnefts   aA  39  &  40  G.  3.  f.   104. 

.    Horn  V.  Hughes f  E,  47  G.  3.  347 

COVENANT. 

1.  By  indenture,  between  y/.  and  B.  and 
C,  diifolving  their  partnership  as  rope- 
makers,  y/.  and  B.  covenanted  to  allow 
C.  diiring  his  Hfe  zs.  «n  every  cvvt.  of 
cordage  which  they  Jhouhl  make  on  the 
recomm  ttdation  of  C-  for  any  of  his 
friends  and  connexions 9  and  whofe  debts 
Jhould  turn  out  to  be  good  i  and  that  J^, 
ai:d  B.  (hould  ftand  the  rifle  of  fuch 
de«»i8  incurred,  but  fhould  not  he  com' 
pelted  to  furnifh  goods  to  any  of  Q.^% 
Connexions  whom  they  Jhould  he  difin» 
clined  to  trujl.  And  G.  covenanted  not 
to  carry  on  the  hvjinefs  of  a  rope-maker 
during  his  life  (except  on  government 
coDtra£b)s    and  that   all  debts  con- 
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trailed  or  to  be  contra£ied  in  hit  or 
their  names,  purfuant  to  the  indenture^ 
ihould  be  the  exclufive  property  of  Ji* 
and  B, ;  and  that  G.  (hould,  during 
his  life,  exclufively  employ  j4.  and  B,t 
and  no  other  perfon,  to  make  all  the 
cordage  ordered  of  him,  by  or  for  his 
friends  and  connexions,  on  the  terms 
aforefaid^  ziai  Jhould  not  employ  any  other 
perfon  to  make  any  cordage  on. any  frc' 
tence  whatfoe^ner:  held 

I  ft.  That  the  covenant  by  G.  to  employ 
A*  and  B.  exclufively  to  make  cordage 
for  his  friends,  and  not  to  employ  any 
other,  &c. ;  A.  and  B,  not  being  obliged 
to  work  for  any  other  than  fuch  as 
they  chofe  to  truft,  was  not  illegal  and 
void,  as  being  in  reftraint  of  trade 
without  adequate  confideration ;  for 
the  whole  indenture  muft  be  conftnied 
together,  according  to  the  apparent 
reafonable  intent  of  the  parties ;  and 
the  general  obje6i  being  only  to  appro- 
priate to  A.  and  B*  (o  much  of  G.'t 
private  trade  as  they  chofe  to  give  his 
friends  credit  for,  fo  much  only  was 
covenanted  to  be  transferred,  and  G. 
was  ftiU  at  liberty  to  work  for  any  of 
his  friends  who  were  refufed  to  be 
tnifted  by  A,  and  B. :  by  which  con- 
ftru6lion  the  reftraint  on  6\  was  only 
co-extenfjve,  as  in  reafun  it  could  only 
be  intended  to  be,  with  the  benefit  to 
A,  and  B, ;  and  therefore  the  rcilraint 
on  6\  could  be  no  piTJudice  to  public 
trade. 

2dly,  That  breaches  afligned  generally 
again  ft  G.  for  having  Qiade  cordage  for 
divers  perfons  other  than  for  govern- 
ment, and  for  employing  other  perfons 
than  A.  and  B.  to  make  cordage  for  hit 
friends,  &c.  were  well  ailigoed,  though 
no  particular  perfons  were  named,  nor 
the  quantities  or  kinds  of  cordage  men- 
tioned, &c. }  fuch  fadU  lying  more  par- 
ticularly within  G.'s  jcnowledge.  Gale 
V.  Reedt  M,  47  G.  3.  80 

2.  Though  a  bill  of  fale  for  iransferring 
the  property  in  a  iftiip  by  way  of  mort- 
gage may  be  void,  as  fuch,  for  want  of 
reciting  the  certificate  of  regiftry  there* 
in,  as  required  by  ftat.  zS  G'  3*  tf.  60. 
/  17. 1  yet  the  mortgagor  may  be  fued 
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upon  his  perfonal  covenant  contained  in 
the  fame  inftrumeiit  for  the  re-paynrjent 
of  the  money  lent.  Kerrifon  v.  CoUy 
H.^lG.^.  '  231 

By  a  charter-party  of  affreightment 
the  owner  of  the  fhip  covenanted  to 
take  on  board  at  London  the  freighter's 
goods,  and  proceed  therewith  to  Monte 
V'tJtOy  and  there  to  deliver  them  to  the 
freighter's  agent,  and  receive  from  him 
another  cargo,  and  (wind  and  weather 
permitting)  proceed  therewith  to  his 
port  of  difcharge  in  G.  B.^  and  there 
deliver  the  fame  to  the  freighter,  and 
end  the  faid  voyage.  In  conlideration 
whereof  the  freighter  covenanted  to 
pay  670/.  per  month yorym^^/,  during 
the  Jaid  Intended  voyage  to  M.  V.,  and 
hack  to  her  port  of  difcharge;  fuch 
freight  to  commence  from  the  day  the 
(hip  (hould  be  ready  to  receive  her  out- 
ward-bound cargo,  and  to  end  when  (he 
ihould  have  finally  difcharged  the  whole ; 
and  alfo  to  pay  two-thirds  of  all  pilot- 
age and  port-charges  dnriivg  the  faid 
voyage  ;  fuch  freight  9  pilot  age  ^  and  port- 
charges  to  he  paid  on  the  arrival  and  dif- 
charge of  thejhlp  at  her  defltned  port  In 
G.  B.— 

In  covenant  by  the  owner  for  an 
alleged  breach  in  non-payment  of 
freight,  pilotage,  and  port-charges,  it 
is  not  enough  to  (hew  that  the  (hip, 
after  having  taken  in  a  cargo  in  G.  B. 
and  pioceeded  part  way  on  the  voyage, 
but  before  her  arrival  at  AT.  V.^  was, 
without  the  default  of  the  owner  or 
crew,  wrongfully  feized  and  brought 
back  to  London,  and  there* detained  for 
fome  time,  till  (lie  was  reftored  to  the 
owner;  in  confequence  of  which  (he 
required  repairs,  which  were  done  with 
aU  neceffary  difpatch ;  and  that  the 
owner  was  then  ready  and  willing  to 
caufe  the  (hip  to  profecute  and  com- 
plete her  voyage,  and  gave  notice 
thereof  to  the  freighter,  ^.^n^  tendered 
him  the  (hip  properly  fitted,  &c.  for 
that  purpofe,  and  requefled  him  to  give 
the  necedary  inflrud^ious  in  that  behalf, 
and  offered  to  obferve  the  fame,  &c.  but 
that  the  freighter  would  not  give  any 
fuch  inftru Aionf,   &c«   nor  permit .  the 


(liip  to  profecute  or  complete  the  voy- 
age ;  but  refiiftd  to  do  fo,  and  irhilly 
renounced  the  charter-party^  and  the  fun- 
thiv  pmfecutlon  of  the  "C't/ngei  and  *wh<jily 
difcharged  the  oiuncr  from  fnrthrr  pro- 

fecxtiln^  or  completing  the  rrj'r^r,  and 
d'lfptrfed  therewith. 

For  the  freight  (qua  freight,)  pilot- 
age,'and  port  -  char  jres,  are  only  cove- 
nanted 10  be  paid  by  the  freighter'  on 
the  arrival  and  difcharge  ff  the  /hip  at 
her  di'Jlined port  In  G.  B.,  and  therefoie 
fuch  arrival  and  difcharge,  (which  muft 
be  underflood  after  the  itipulated  voy- 
age performed,)   are  conditions  prece- 
dent to  the  owner's  right  to  freight^ 
&c.     And  it  is  not  enough  to  (hew 
that  the  owner  did  all  in  his  power 
towards  earning  the  freight,  &c.  by  the 
tender  of  his  (hip  to  complete  the  voy- 
age, ai»d  his  offer  to  obey  the  freighter's 
inftruftions ;  becaufe,  though  the  owner 
had  adually  done,  as  far  as  lay  in  his 
power,  all  that  he  offered  to  do,  and 
which   the    freighter    difcharged    hitn 
from  doing,  it  would  only  have  amount- 
ed at  moft  to  an  endeavour  on  his  part 
to  complete  the  voyage  and  earn  the 
freight.  Sec.  but  fuch  completion  was 
(lill  liable  to  be  defeated  by  the  adl  of 
God,  or  the  accidents  of  the  voyage  : 
and  the  performance  of  the  condition 
which  was   to   entitle   the    owner   to 
freight,  &c.  would  (lill  have  been  con' 
tlngintf  although    fuch   his  offers   had 
been  accepted  by  the  freighter.    There- 
fore this  is  not  like  the  cafes  where  a 
party  tendering  to  do  I  hat  which  he  has 
undertaken ;  and  which  he  has  the  im» 
mediate  power  of  doing  at  the  time,  m 
order  to  entitle  himfelf  to  a  co?icurrent 
duty  from  another,  is  by  a  refufal  of 
that  other  to  accept  of  fuch  tender, 
difpcnfed  with  the  nece(nty  of  averring 
performance  of  it,  in  an  action  for  a 
breach   in    not   performing  the  fubfe- 
quent  or   concurrent  duty.     Smith  v. 
IVllfon,  r.  47  G.  3.  437 

4.  The  devifee  of  the  equity  of  redemp- 
tion, (the  legal  fee  being  in  a  moitga- 
gee,)  is  not  liable  in  covenant,  at 
a(rignee  of  all  the  cftate,  right,  tith^ 
and  interejy  jtf  the  original  eovenahtor^ 
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Thi  Mayor t  t^c*  of  Carlt/lc  v.  Blamlre^ 

T.  47  ^-  3-  .       .  487 

5.  Where  a  corporation  declaring  in  co- 
venant by  tl\clr  modern  name,  dated 
that  the  citizens,  Sic.  were  from  time 
immemoriiil  -incorporated  by  divers 
names  of  inrorporation,  and  at  the  time 
of  making  the  indenture  by  y/.  />.  de- 
clared, on  were  known  by  a  certain 
other  name,  by  which  name  y/.  /?. 
granted  to  them  a  certain  watcrcourfe, 
and  covenanted  for  quiet  crijoyment : 
held  that  the  deed  grantijijx  the  watcr- 
courfe to  them  by  fuch  name  wa*  evi- 
dence as  agati.fl  the  defendants,  who 
claimed  under  the  grantor,  that  the 
corporation  was  known  by  that  name  at 
the  time^  upon  an  ifTue  taicen  upon  that 
fad.  iL 

CROPS  GROWING. 
Sic  Devise,  No.  4. 

DAMAGE. 

&#  Eticenck«  No.  1.  or  Slander,  i. 

ViaDiCT,  I. 

DEBT. 

See  Bankeutt,  No.  4.  or  La.vdlord 
AND  Tenant,  6.  Insolvent  Debt- 
or, 3. 

DELIVERY  OF  GOODS. 

See  West  India  Dock  Company, 

No.  I. 

DEPOSITIONS. 

Whene  a  party  obtains  leave,  by  confent, 
to  examine  wituefTes  abroad  on  depofi- 
tioii8|  he  is  not  entitled  to  be  allowed 
tbe  ezpence  of  taking  the  depofitions 
iti  the  taxation  of  coils,  though  he 
fueceed.  Taylor  t.  The  Royal  Exchange 
jtjfuranee  Company ^  .£.  47  G.  3.      393 

PESCRIPTION  OF  LANDS. 
See  Devise,  No.  i,  3. 

DEVISE. 

|.  One  baving  purchafed  of  >f.  the  ma- 
noi*  ^nd  certain  lands  of  and  in  Ham' 
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prejlon  in  the  cottrities  of  Dorfet  and 
Hantty  and  baving  fettled  a  rent-charge 
on  his  wife  out  of  his  manor  of  Ham- 
fircjion  in  the  county  of  Dorfet,  and  all 
other  hie  lands,  &c.  in  Hamprejlcn  aforc- 
faid,  which  he  bought  of  A. . ;  and  having 
afterwards   purchafed  of  other  p^rfonx 
other   lands   in    Hamprejlon  in  Hants ^ 
(which   were  near  10  another  edate  of 
his  called   Uddens  in  Dorfet;^  by  hi» 
will,  reciting  and  confirmnig  the  fettle ^ 
mentt    devifed  to    truftees,    ♦'  the  fud 
•*  manor,  &c.   and  other  berrditennenis 
^^  of  and  tu   Hampreflon  aforesaid, 
'*  and  all  other  the  manors,  lands,  fanns, 
"  &c.   and  other   hereditaments  in  or 
"  near  Uddens  afori'faid,  or  elfrwhert  im 
"  the  faid  county  ^^/^  Dorfet,"  to  truftees 
for  different  ufes  ;  amongft  ochert,  giv- 
ing hh  wife  an   additional  rent-charge, 
payable  out  of  the  manors  and  hervdi- 
taments  in  the  faid  county  of  Dorfet  : 
and  as  to  all  and  fingular  the  faid  ma- 
nors and  other  hereditaments  in  the  faid 
county   of  Dorfet,   with  other  appur* 
tenances,    &c.   charged    as    aforefaid, 
he  devi(ed  the  fame  to  the  iirft  and 
other  fons  of  his  body,  remainder  to 
his  daughters,  in  ftriA  fettlement ;  and 
if  all  but  one  of  his   daughters  died 
without  iflue,  *•  then  as  to  the  entirety 
of  the  yJi/V  manors  and  other  heredita* 
menti,"    to  the  daughters  of   his  re- 
niaiuiiig  daughter  in  tail,   8cc. ;  remain- 
der  to  the  tflbr  of   the  plaintiff,   kit 
nephewi  and  heir  at  law ;  rrmait^der  to 
his  fons  and  daughters  in  ft  rift  fettle- 
ment ;  remainders  over  to  other  junior 
nephews  in  like  manner :  with  ptnvcr 
to  the  truftees  to  raife  money  eu  the 
fecurity    "  of   tbe  manors  and  other 
hereditaments  in  the  faid  county  of  Dor- 
fet," and  alfo  to  fell  the  devifed  laxtds, 
except  fuch  as  were  fituate  at  Uddens^ 
or  Hampreflon  aforefaid^  and  to   pur- 
chafe  other  lands  in  fee  Within  tbe  faid 
**  mnnor  of   Hampreflon^    in    the  faid 
county  of  Dorfet,"  ic.     Tbe  dc^ifor, 
by  a  fubfequent  codicil,  in  which  he 
/peaks  of  the  prior  devife  of  his  Dorfet • 
jkire  eflatcy  revoked  th.e  devife  to  the 
lefTor  of  the  plaintiff.     Held  that  the 
Hampreflon  lands  lying  in  HasUif  and 
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not  burchafed  of  A  ;  "though  fttunted 
toiimn  and  furrounded  by  the  general 
ambit  o/*Dorretftiire,  and  aUb  near  Ud- 
densy  and  holdcn  together  ivttht  and  as 
part  of  J  a  Dorfetjhire  farntf  did  not  pafs 
by  the  will ;  which  was  confined  in  ex- 
prefs  terms  to  the  manor  and  lands  in 
Jlamprejlotij  purchafed of  A.  (by  force 
of  the  words  **yl//r/ manor,  &c.  and  he- 
reditaments aforefaldj^  referring  to  the 
recital  of  the  iVttlemcnl,)  or  which  by 

-  in  the  county  ©/"Dorfet,  (by  the  addition 
of  the  latter  words  ;  which  would  not 
liave  been  neceflary  if  the  dcvifor  had 
meant  to  pafs  all  his  lands  near  Ud- 
denjf  in  whatever  country  situated.) 
For  though  where  a  thing  is  certainly 
exprelFed  at  firft,  the  addition  of  another 
certain  defcription  may  be  rejcdled  as 
fuperfluous  ;  yet  it  is  otherwife  where 
the  thing  at  iirft  dcfcrihed  is  uncertain  ; 
as  here,  lands,  5cc,  near  Uddcns,  Doe 
V.  Greathedy  M,  47  G.  3.  91 

2.  One  feifed  in  fee,  having  only  one 
daughter  A,  married  to  A^.  -&.,  and  two 
grandfons,  W,  T.  B.  and  M>  B.  devifcd 
*<  as  for  my  worldly  and  temporal 
eftates,  &c.  I  give  to  A''.  B.  u.;  and  de- 
viled that  heJhdU  not  come  up^m  my  pre- 
tnifs  cf  hereditaments  on  any  account 
*whatfoever.  Then  afier  giving  a  lega- 
cy to  his  grandfon  M,  B»y  he  devifcd 
to  his  daughter  20/.  a  year  out  of  the 
profits  of  his  E  state  or  lands  at  Eaton  ;" 
and  then  dcvifed  to  his  grandfon  JV,  7\ 
B.  "  all  his  mefTuage  and  dwelling- 
houfe  fituate  at  llaton  aforefaid,  with 
all  hereditaments,  &c.  thereunto  be- 
longing, &c.  ;  and  that  W,  T.  B.  when 
2 1  (hall  enter  upon  and  enjoy  the  abo^te- 
mentioned  F states,  fituate  at  Eaton 
aforefaid :  but  that  if  he  fliould  leave 
his  profeflion,  all  his  right  and  title  to 
the  efiate  devifed  (hould  devolve  and  de- 
fcend  to  his  brother,  M.  B.  ;"  held  that 
in  order  to  effcif^uate  the  intention  of 
the  deviforto  exclude,  at  all  events,  his 
fon-in-law  N>  B»  from  coming  upon  bis 
premifety  &c.  (which  he  would  other- 
wife  be  entitled  to  do  as  tenant  by  the 
curtefy,  if  his  f»n  W»T.  B,  died  before 
his  mother)  ;  W.  T.  B.  took  a  fee. 
Aided  too,  as  that  co-  ftru6^ion  was,  by 
the  iutrududiory  words  as  to  his  world- 


ly eftate  ;  by  gWing  A^.  B.  it. ;  by  the 
annuity  for  life  to  his  daughter,  pay- 
able out  of  the  fame  ell  ate  5  and  from 
the  diredlJon  for  the  eftate  to  <lffcend 
and  devolve  to  M,  B.  if  his  elder  bro- 
tlicr  ll\  T,  B.  Jhould  leave  his  profef- 
lion ;  (in  \\hich  event  AT.  B.  would 
only  have  taken  p:  r  atitre  vie  )  But  held 
that  the  annuity  devifcd  to  his  daughter 
^.  out  of  the  profits  nf  the  efiate^  being  wo 
charge  upon  the/Ai*//^^, or  upon  the  eftdte 
given  tohinif  would  not  havepafild  the  fee 
to  //',  T.  B.  I  nor  would  the  word  rfir/tCf 
as  here  ufed  in  the  devife  to  him  ;  be- 
ing  by  reference  reftri^^ed  to  the  ante- 
cedent words,     Uoe  v.  Cl^iyton,  M.  47 

G-  3'     .  '4' 

3.  yf.  having  an  cftate  in  the  county  of 

Monmouth^  of  which  he  was   feifed  in 
fecy  in  poffejjion  ;  and  another  eltate  in 
the  county  of  Rmdnor-,  of  which  he  was 
alfo  ftifcd  in  fee,  fubjcft  to  the  ufes  of 
his  marriage  fettlemcnt ;  (by  which  he 
covenanted  to  convey  to  the  ufe  of  him- 
feif  and  his  wife  for  life  ;  remainder  to 
his  firft  and  other  fons  in  tail ;)  which 
left  him  in  equity  a  difpofing  power 
over  the   reverfion  only  ;  both    wiiich 
eilates  had  formerly    belonged  to   an 
uncle,  and  came  to  him,  the  one  by  de- 
fcent,  the  other  by  purohafe  from  ano- 
ther co-heir  of  his  uncle  ;  by  his  will, 
mifrcciting  the  eftate  of  which   he  was 
feifed   in  fee  in   pofleffion  to  be  in  the 
county   of    Radnor  ^  in  Head  of    Mon- 
mouth ;  and    mifreciting  his  difpnfabie 
reverfion  to  be  in  the  county  of  Mon- 
mouthy  inttead  of  Radnor ;  devifed   his 
eflatey  fo  mifdefcribed  to  be  in  Radnor^ 
which   was    in    truth   the   revrrfionary 
eftate,  to  his  wife  for  life  ;  remainder 
to   his  only  fou   for  life  ;  remainder  to 
his  fons  and  daughters  in  tail,   in  ftriA 
fettlement  ;     remainder    to    his    own 
daughter,  &c.,  and   devifed  the  rever- 
fiou   ()nly  of  his  eftate,  fo   mif.lefcribed 
to  be  in  Monmouth^  of  which,  in  truth, 
he  was  feifed  in  fee  abfolute,  after  the 
death  of  his  wife  and  only  fon  without 
iffue,  to  his   daughter,  &c. :  yet    held, 
that  enough    appeared  on  the  face  of 
the   will,    which   alfo   defcribed    thefc 
eftates  as/o/-m<rr/y  belonging  to  his  uncU^ 
to  fhew  that  the  devifor's  intent  was  to 
X  i  4  paft 
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pafs  the  prefent  interefts  of  his  eftate 
m  fi^  abfolute,  which  was  in  the  coun- 
ty of  M*f  and  the  reverfion  of  his  fet- 
tled eftate  in  the  county  of  /?. ;  al- 
though he  had  refpeflively  mifdefcribed 
their  local  fituaiions.  Mofeley  v.  Maf- 
fey,  M.47  G.  3.  149 

4*  The  devifor  having  devifed  certain 
eflates  to  yf.  in  fee  ;  and  to  his  execu" 
tors  "  all  his  money,"  &c.  fioci  upon 
Or  farm,  with  the  implements  of  huf- 
bandry,  and  a/i  other  his  perfonal  eflaie 
of  what  nature  or  kind  foever,  in  truft 
to  pay  debts  and  legacies,  &c.  :  held 
that  the  devifeof  the[y?<?fi  vpan  his  farm 
carried  the  (landing  crops  of  corn  grow- 
ing there  at  the  time  of  his  death  from 
the  devifee  of  the  land  to  the  execu- 
tors ;  although  there  were  adets  fufii- 
cient  to  pay  all  the  debts  and  legacies 
without  that  aid.  .  Wtji  v.  Moore,  E, 

47  P-  3-  .  ^  339 

5.  A  mere  right  of  entry,  (the  eftate  of 

the  remainder-man  having  been  devefted 

by  the  fine  of  tenant  for  life)  is  not  de- 

▼ifeable*     Goodrtght  v.  Forrejfer,  T.  47 

G'  3-  5S^ 

DISTRESS. 
i^^<  Landlord  and  Tbnant^No.  3. 

DOCTOR  OF  LAWS. 
See  MANDAMUS)  No.  2. 

DUTIES. 

See  HORSE-DUTT. 

EJECTMENT. 

SeeYivm,  No.  I.     Landlord  ANt>  Te- 
nant, Waste,  i, 

2.  Where  one  leafed  for  21  years,  if  the 
tenant,  his  executors,  kc*  fhould  fo 
long  continue  to  inhabit  and  dwell  in 
the  farm-houfe,  and  adually  occupy 
the  lands,  &c.  and  not  let,  fee,  aflign 
over,  or  otherwife  depart  with  the 
leafe  :  held  that  the  tenant  having  be- 
come bankrupt,  and  hisafllgnecs  having 
{tdfTefled  themfelves  of  the  premifes  and 
old  the  leafe,  and  the  bankrupt  being 
iBut  of  ibt  a&ual  pofiefllon  and  occu* 


pation  of  the  ^  fann,  the.  leflbr  miglit 
maintain  an  eje£iment  without  a  previ- 
ous re-entry  ;  the  continuance  of  the 
term  itfelf  being  made  to  depend  upon 
the  lefTce's  actual  occupation.  Doe^. 
Clark,  B.  47  G.  3.  185 

2.  An  eje&ment  againft  the  bailiffs  pro 
tempore  of  a  corporation  cannot  be 
maintained  by  proving  payment  of  rent 
for  the  premifes  by  the  annual  prede* 
ceffors  of  the  defendants  in  the  fame 
office  for  feveral  years  before,  and  fer- 
vice  of  the  notice  to  quit  on  the  defen- 
dants, the  exifling  bailiffs  :  for  the  pay- 
ment of  fuch  reut  by  the  bailiffs  in  fuc- 
ceffion  is  merely  evidence  of  a  tenancy 
in  the  corporation*  But  at  any  rate 
fuch  tenancy  may  be  determined  by  a 
notice  to  the  corporation  to  quit,  ferved 
on  its  officers  :  after  which,  the  ownt-r 
of  the  pre^jiifes  inay  diftrain  the  cattle 
of  any  perfons  trefpaffing  on  his  ground, 
or  bring  his  aflion  again  ft  them,  or 
maintain^,  ejectment  againft  any  pcrfon 
in  the  adtual  poffcffion  of  the  premifee. 
Doe  V.  Woodman,  H,  47  G.  3.  228 

3.  Where  the  puffeffion  and  receipt  of 
rents,  iffues,  and  profits  of  a  toift  edate. 
though  for  above  20  years  after  the 
creation  of  the  truft,  without  any  inter- 
ference of  the  truftees,  is  confifteiit  with 
and  fccured  to  the  ceftuy  que  truft  by 
the  terms  of  the  truft  deed,  fuch  poi*. 
feffion  is  not  adverfe  to  their  title,  fo  as 
to  bar  their  ejeAment  againft  kis  gran- 
tees brought  after  the  20  years.  Ketnt 
V,  Deardon,  H*  47  G,  3.  24S 

4.  y/.,  a  copyholder  for  life,  remainder  to 
B;  furrenders  his  own  and  BJ*s  eftate, 
(over  which  latter  he  had  no  control, 
and  by  which  he  let  in  J^/s  remainder,) 
and  takes  a  new  copy  for  the  lives  of 
himfelf,  C^  and  B.,  fucceffive;  and  on 
yf/s  death,  after  20  years  had  nin 
againft  2»,  B.  enters  on  the  poffeiBon 
then  vacant :  held  that  as  againft  C, 
who  had  no  poffeffion  and  no  title,  B* 
might  defend  his  legal  title^  coupled 
with  poffeffion,  in  ejedment ;  however 
2Q  years  adverfe  poffeffion  by  jim  might 
have  barred  B.*t  poffeffory  right  as 
againft  him  ;  or  might  have  difabled  B. 
if  he  had  continued  out  of  poffefSoa, 
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from  recovcrinfj  in  ejeftment.    Doe  v. 
Rsade.E.^']  G.  3.  353 

5.  After  vcrdift  in  ej'^diment  for  a  mtel- 
fuage  and  tenement^  the  Court  will  give 
leavu  to  enter  the  verdifl,  according  to 
the  Judge's  notes,  for  the  meffuage 
only,  (pendinj^  a  nile  to  arrcil  the  judg- 
ment,) without  obliging  the  leflor  of 
the  plaintiff  to  roleafe  the  damages. 
Goodtlle  V.  0/way,  £.  47  G.  3.         357 

ELECTION. 
Sre  Corporation^  No.  2,  3,  5. 

ENTRY,  Right  OF. 
See  FiNE»  No.  I. 

EQUITABLE  INTEREST. 

A  mere  equitable  intereft  in  a  term  of 
years  cannot  be  taken  in  execution  by 
the  flieriff  under  a  writ  of  fieri  facias  at 
the  fu it  of  a  judgment  creditor.  Scott 
V.  ScLoicy,  T.  47  G,  3.  467 

EQUITY  OF  REDEMPTION. 
See  Mortgage,  No.  2. 

ERROR,  Writ  of. 
See  Costs,  No.  5. 

X.  A  writ  of  error  upon  a  judgment  in 
debt  on  a  recognizance  of  bail  is  a  flay 
of  execution  ;  not  being  within  the  ex- 
ception of  the  flat.  3  y.  I .  r.  8.  either 
as  a  judgment  upon  an  obligation  con- 
ditioned for  payment  of  money  only  ; 
(the  recoguizance  being  to  pay  money 
or  do  fomething  elfe ;)  or  as  a  judg- 
ment  upon  zcontraS^  which  is  there 
iifed  in  contradiAin£)ion  lo  znobRgation. 
Dell  V.  W'dd^  H.  47  G.  3-  240 

2.  Where  a  firft  writ  of  error  abates*  or 
18  put  ao  end  to  by  the  a£k  of  the  plain- 
tiff in  error,  a  fecond  writ  of  «rror 
brought  in  the  fame  court  is  not  a  fu- 
perfedeas  of  execution  as  the  firft  is  : 
and  execution  may  then  be  fued  out 
without  leave  of  the  Court.  But  ini 
error  of  matter  of  fa&  coram  vobis, 
which  is  not  within  the  ilatutes  requir- 
ing bail  io  error,  the  writ  of  error  is  or 


15  not  a  fupcrfedeas  according  to  cir- 
cunvftauces ;  aid  the  Court  %nuft  be 
moved  for  leave  to  fue  out  execution 
pending  it.     Birch  y.TrtJie^E,^.']  G.  3. 

412 

ESCAPE. 

If  an  officer  permit  a  prifoner  to  go  at 
lar;^e  on  his  promife  to  pay  the  debt  to 
the  creditor  ;  in  confequence  of  which 
he  is  obliged  to  pay  the  creditor  him- 
felf ;  he  cannot  recover  back,  the 
money  from  the  debtor  ;  being  guilty 
of  a  breach  of  duty,  out  of  which  he 
cannot  derive  a  caui'e  of  action.  Pitcker 
V.  Bailey f  /f.  47  G.  3.  171 

ESTATE  FOR  LIFE. 
See  Landlord  and  Tenant,  No.  i. 

EVIDENCE. 

See  Hundred,  No.  i.     Warranty,  i. 

Way,  2. 

1.  Where  fpecial  damage  is  neccffary  to 
fuflain  an  a£lion  for  (lander,  it  is  not 
fufficient  to  prove  a  mere  wrongful  adk 
of  a  third  perfon  induced  by  the  flan- 
der,  fuch  as,  that  he  difmiffed  the  plain- 
tiff  from  his  employ  before  the  end  of 

•  tlie  term  for  which  they  contracted  ; 
but  the  fpecial  damage  mud  be  a  legal 
and  natural  confequence  of  the  flander. 
Vicars  v.  IVilcocks^  M.  47  G.  3.  i 

2.  An  indi£lment  againd  certain  commif« 
fioners  for  a  contempt  of  an  order  of 
SeQions  in  not  paying  the  cods  of  an 
appeal  awarded  againd  them  ;  dating^ 
generally,  that  the  parly  appealed  to 
the  Seffions  againd  a  certain  notice  in 
writing  under  the  hands  of  five  com- 
miilloners  adling  in  the  execution  of 
the  datute,  and  which  notice  tvas  madef 
or  purported  to  be  madCf  under  the  powers 

•  to  them  given  by  the  aS  ;  feems  fuffici- 
ent: for  the  Court  will  prefume,  as 
againd  the  perfons  iffuing  fuch  notice^ 
that  it  was  figned  by  them  when  law- 
fully aflembled  at  a  public  meeting 
faolden  by  virtuejof  the  a6i.  The  King  v» 

King /ion  f  and  ot  hers  $  M.  j^,j  G.  7,      41 

3.  The  party  intereded  in  a  witnefe's  tef- 
timonyi  who  was  objefted  to  on  account 

of 
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ef  his  having  been  conviAed  of  felony, 
and  his  imprifoDmriit  being  unexpired, 
is  entitled  to  in  (id  on  proof  of  fuch 
conviction  by  the  record,  though  ad- 
mitttxi  by  the  witnets  himfelf.  Th: 
King  V.  The  In!.\:bl.ants  of  Cajlell  Card- 
niort,  AI.  47  C^f'/.  3.  77 

4,  The  original  book  of  a^s,  direftiiig 
I  Icttccs  ot  admiiiiilr.tion  to  be  granted, 
with  the  furrogate'u  liai  for  the  faice, 
is  evidence  of  the  title  of  the  party  to 
wliom  the  admin  ill  rat  ion  is  dircdcd  to 
be  giantid  of  the  inteiUtt's  effe<Fls, 
witlicut  producing  the  letters  of  ad- 
jninillration  thcmfelves  ;  not  with  Hand- 
ing fubfequent  letters  of  adminidration 
granted  to  another  ;  the  firll  not  being 
recalled.    £lilcn  v.  Kaidcllf  II.  47  G,  3. 

J87 
J  5.  Where  a  licence  to  trade  with  an  enemy, 
granted  abroad,  had  been  returned, 
after  being  ufed,  to  the  fecrctary  of  the 
governor  by  whom  it  was  iffued,  who 
had,  as  he  believed,  thrown  it  afide 
among; (I  the  wafte  papers  of  his  office, 
and  did  not  know  what  was  become  of 
it,  having  afterwards  fcarched  for,  but 
not  recolledling  the  finding  it,  and 
thinking  that  he  had  not  found  it ;  this 
is  reafouable  and  probable  evidence  of 
the  lofs  of  fuch  licence,  fo  as  to  let  in 
parol  evidence  of  its  contents :  the 
paper  not  being  confidered  as  of  any 
further  ufe  at  the  time ;  and  the  wit- 
jiefs's  attention  not  having  been  then 
called  particularly  to  the  circumilances. 
And  the  witnefs  may  fpeak  to  the  con- 
tents of  the  licence  from  memory, 
though  he  Lad  made  an  entry  of  it  in 
his  memorandum  book,  for  the  private 
information  of  himfelf  and  the  gover- 
nor ;  which  book  was  not  produced  ; 
he  having  given  it  to  the  governor,  who 
was  gone  abroad,  without  returning  it 
to  him :  for  fuch  book,  if  in  court, 
would  not  have  been  evidence  per  fe ; 
but  could  only  have  been  ufed  by  the 
M'itnefs  to  refrefh  his  memory.  Ken- 
ftngton  V.  Jnglis,  H.  47  G.  3.  273 

6.  It  lies  on  a  party  fummoned  as  a  wit- 
nefs  before  commilTioners  of  bankrupt, 
having  a  lawfulexcufe  for  not  attending, 
to  prove  the  kidi  in  an  adlion  of  trefpsifs 


and  falfe  imprifonment,  brought  by 
him  for  fucli  arroft;  luppofrng  that  a 
pi-efent  inabih'ty  to  bear  the  expcnce  of 
the  journey  is  a  lawful  impediment. 
Battyd  V.  Grtjlfyj  A.  47  it,  3.  39 

7.  Where  a  corporation,  declaring  m 
cove!iaat  by  their  nsodern  nanus  itatcd 
that  the  citizens,  ^le.  were  from  lime 
mimemortal  incorj.orr.ted  by  divers 
names  of  incorporation,  and  at  the  time 
of  in.: king  the  indenture  by  A.  B. 
whicli  they  declared  on,  were  known 
by  a  certain  other  name,  by  which  name 
yl^  B.  granted  to  them  a  certain  waler- 
courfe,  and  covenanted  for  quiet  enjoy- 
ment :  hcla  that  the  deed  granting  the 
watercourfe  to  them  by  fuch  name  was 
c\idLnce  as  again il  the  defendants,  who 
clninsfd  urider  the  grantor,  that  the 
corpotatjon  was  known  by  that  name 
at  tiie  time,  upon  an  iffuc  taken  on  that 
facl.  The  Miiyotf  }£c,  of  CarliJU  v. 
Bhmire^T*  J^'i  C.  3.  487 

8.  Hcarfay  evidence  of  the  declaration  of 
a  deceafed  father,  as  to  the  place  of 
birth  of  his  baflard  child,  is  not  admif* 
fible  to  prove  the  birth  fcttlcment  of 
fuch  child.  The  Ktng  v.  The  Inhabit 
tants  of  Eritht  IT.  47  G.  3.  539 

9.  Where  an  inftrumeni  is  produced  at  the 
trial  by  one  of  the  parties,  in  coufe- 
quence  of  notice  from  the  other;  which 
when  produced  appeared  to  have  been, 
executed  by  the  party  producing  it  and 
third  perfons,  and  to  be  attefled  by  a 
fuhfcribing  witnefs ;  the  produflion  of 
it  in  tliat  manner  does  not  difpenfe  with 
the  neceffity  of  proving  the  inftrument 
by  means  of  the  fubfcnbing  witneft, 
though  unknown  before  to  the  party 
calling  for  it.  Gordon  v.  Se^reian^  T 
47  G.  3.  548 

EXECUTION. 
See  Error,  Writ  or. 

I.  Where  a  6rfl  writ  of  error  abates,  or 
is  put  an  end  to  by  the  ad  of  the  plain* 
tiff  in  error,  a  fecond  writ  of  error 
brought  in  the  fame  court  is  not  a 
fuperfedeas  of  execution  as  the  irrft  is; 
and  execution  may  then  be  fued  out 
without,  leave  of  the  Court.  But  in 
error  of  matter  of  fa6t  coram  vbbts, 

which 
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-  which  i«  not  within  the  ftatutes  re- 
quiring* bail  ill  error,  the  writ  cf  error 
ib  or  ib  not  a  fuperft-deas  according  to 
cir<:iim(l?.ni:es  ;  and  tho  Court  mult  be 
moved  for  leave  to  Oie  out  execution 
pending  it.     Birch  v.  Injt,  E.  47  G.  3. 

41-2 

2.  A  mere  equitable  intereft  in  a  term  of 
years  cannot  be  taken  in  execution  by 
the  IherifF  under  a  writ  of  Ifcri  facias  at 
the  fnit  of  ft  judgment  creditor..  Scott 
V.  Schohy^  T.  47  G.  3.  467 

FALSE  IMPRISONMENT. 

The  defendant  cannoi  juflify  an  afTault 
and  fiilfc  imprifoument  of  A,  />'.  by 
fhewinir  a  Litltat  ifTued  again (t  C.  B.y 
and  averrinp^  that  it  was  ifTued  againfl 
y/.  /;?.,  by  the  name  of  C.  B,  and  that 
tlicy  are  one  and  the  fame  pcrfon  j  there 
being  no  averment  that-//.  Ji.  wasknown 
as  well  by  the  name  of  .6\  B.  ShaJgett 
V.  Clip/on^  J?.  47  Cr.  3.  32S 

FELONY. 
The  party  interefted  in  a  witnefs's  tefti- 
•  moiiy,  who  was  objefied  to  on  account 
of  his  having  been  convii'i^ed  for  felony, 
and  his  imprifonment  being  unexpiitd, 
is  entitled  to  inClt  on  proof  of  fuch  con- 
viclion  by  the  record,  thonj^^h  admitted 
by  the  witnefs  himfelf.  The  King  v. 
The  Inhabitants  of  Cajicll  Careinion^  M. 

47  G'  3-  77 

FINE. 

I.  The  fine  of  1  tenant  for  life  derefls  the 
eftate  of  the  remainder-man  or  rever- 
fioner,  leaving  in  him  only  a  right  of 
eotry,  to  be  cxercifed  either  then,  by 
reafou  of  the  forfeiture,  or  within  iive 
years  after  the  natural  determination  of 
the  preceding  eflatc.  And  the  effe£l 
of  the  ftat.  4  //.  7.  r.  24.  is  only  to 
lave  to  all  the  remainder-men  their  re- 
fpedlife  right  1  ef  entry  within  tive 
years  after  their  refpeAive  titles  accrue, 
without  a  fubfequent  remainder- man 
being  prejudiced  by  the  laches  of 
another  remainder-man  who  preceded 
him.  G^edrigbi  v,  Forrefiett  jr.47  G.  3. 

552 

A.  The  effed  of  a  iine  by  tenant  for  life  of 
parcel  of   a  maooTy  tbe  reveriion  of 


which  parcel  w^as  in  the  tenant  in  fee  in 
pofTLlIIon  of  the  other  parts  of  the 
manor,  is  to  fever  fuch  parcel  from  the 
maiu>r.  552 

FREIGHT. 

I.  By  a  charter-party  of  affreightment  the 
owner  of  the  fliip  covciuuited  to  :akeon 
board  at  Lomhn  the  freighter's  goods, 
and  proceed  therewith  to  Monte  Fideot 
and  tht  re  to  dc;livcr  them  to  the 
freiglitcr's  agent,  and  icceive  from  him 
another  cargo  and  (wind  and  weather 
permitting^  proceed  therewith  to  his 
port  of  difcharge  in  G.  7?.,  and  there 
deliver  the  fame  to  the  freighter,  and 
end  the  faid  voyage.  In  conlideration 
wliereof  the  freighter  covenanted  to 
pay  670/.  per  month  ybryr^'/f^/,  during 
the  faid  intended  voyage  to  M»  V,  and 
lack  to  her  port  of  difcharge ;  fuch 
freight  to  commence  from  the  day  the 
fliip  ihould  be  ready  to  receive  her  out- 
ward bound  cargo,  and  to  end  when  (he 
ihould  have  iinally  difcharged  tlic 
whole ;  and  alfo  to  pay  two-thirds  of 
all  pilotage  and  port-cliarges  during  the 
faid  voyage  ;  fuch  freight^  pilotage^  and 
port -charges  to  be  paid  on  the  arrival  and 
difcharge  of  the  jhip  at  her  defined  port 
in  G.  B. —        , 

In  covenant  by  the  owner  for  an 
alleged  breach  in  non-payment  of 
freight^  pilotage,  and  pojt -charges,  it  is 
not  enough  to  fhew  that  the  (hip,  after 
ha  zing  taken  in  a  cargo  in  C.  B,  and  pro- 
ceeded part  way  on  the  voyage,  but 
before  her  arrival  at  M,  V,^  wag,  with- 
out the  default  of  the  owner  or  crew, 
wrongfully  feizcd  and  brought  back  to 
London^  and  there  detained  for  fome 
time,  till  fhe  was  reftored  to  the  owner ; 
in  confequence  of  which  (he  required 
repairs,  which  were  done  with  all  necef- 
fary  difpatcb,  and  that  the  owner  was 
then  ready  and  willing  td  caufe  the  (hip 
to  profecute  and  complete  her  voyage, 
and  gave  notice  thereof  to  the  freighter, 
and  tendered  him  the  fliip  propeily 
fitted,  &c.  for  that  purpofe  and  r^- 
quefed  him  to  give  the  neceffary  in- 
&rudions  in  that  behalf,  and  offered  to 
obferve    the  iame>   ^c.  but  that    the 

freighter 
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fretghfe^  would  not  give  any  fuch  in- 
ftrii^^ions,  &c.  nor  permit  the  (hip  to 
profecute  or  complete  the  voyage  ;  but 
refufed  to  do  fo^  and  ivholly  renounced 
the  charter-party^  and  the  further  pro- 
fectttion  of  the  voyage^  ana  ivholly  dif 
charged  the  owner  from  further  profe- 
cuting  or  completing  the  voyage f  and  dif 
penfed  therewith . 

For  the  freight  (qua  freight,)  pi- 
lotage, and  port-chargesy  are  only  cove- 
nanted to  be  paid  by  the  freighter  on 
the  arrival  and  difcharge  of  thejhip  at 
her  defiined  port  in  G.  IS.^^Vii  there- 
fore fuch  arrival  and  difcharge,  (which 
mud  be  underftood  after  the  f^ipulated 
voyage  performed,)  are  conditiona  pre- 
cedent to  the  owner's  right  to  freight^ 
&c.  And  it  is  not  enough  to  ihew  that 
the  owner  did  all  in  his  power  towards 
earning  the  freight,  &c.  by  the  tender 
of  his' (hip  to  complete  the  voyage,  and 
his  offer  to  obey  the  freighter's  inftruc- 
tions ;  becaufe,  though  the  owner  had 
a£lually  done,  as  far  as  lay  in  his  power, 
all  that  he  offered  to  do,  and  which  the 
freighter  difcharged  him  from  doing,  it 
would  only  have  amounted  at  moil  to 
an  endeavour  on  his  part  to  complete 
the  voyage  and  earn  the  freight,  &c. 
but  fuch  completion  was  flill  liable  to 
be  defeated  by  the  a£l  of  God,  or  the 
accidents  of  the  voyage  ;  and  the  per- 
formance of  the  condition  which  was 
to  entitle  the  owner  to  freight,  &c. 
would  flill  have  been  contingent^  al- 
though fuch  his  offers  had  been  ac- 
cepted by  the  freighter.  Therefore 
this  is  not  like  the  cafes  where  a  party 
tendering  to  do  that  which  he  has  un- 
dertaken, and  which  he  has  the  imme* 
diate  power  of  doin^  at  the  time,  in 
order  to  entitle  himfcif  to  a  concurrent 
duty  from  another,  is  by  a  refufal  of 
that  other  to  accept  fuch  tender,  dif- 
penfed  with  the  neceffity  of  averring 
performance  of  it,  in  an  adion  for  a 
breach  in  not  performing  the  fubfequent 
or  concurrent  duty.     Smith  v.  fVllfon, 

-E.47^-3-  437 

GENERAL  ISSSUE. 

A  defendant!  in  trefpafsy  cannot  juftify, 


under  the  general  ifTue,  the  cutting  the 
pofts  and  rails  of  the  plaintiff,  though 
erefted  upon  the  defendant's  own  land ; 
there  being  no  queflion  raifed  as  to  the 
property  remaining  in  the  plaintiff. 
(Velch  V.  Najh,  E.  ^7  G.  s-  394- 

GRANT. 

An  inclofure  a6l  having  direfted  that  the 
allotments  made  by  the  commifSoners 
fhould  for  ever  remain  for  the  benefit 
of  the  appointees  :  held  that  an  award 
and  ailignment  of  the  herbage  of  a  cer* 
tain  clofe  to  the  furveyors  of  the  high- 
ways and  their  fuccejforsi  for  the  benefit 
of  the  parifh  of  ^.,  though  bad  as  a 
common  law  conveyance,  the  appointees 
not  being  a  corporation,  was  yet  good 
as  a  parliamentary  declaration  of  the 
perfoiis  entitled  to  take ;  the  fame  as  if 
the  terms  of  the  award  had  been  fpeci- 
fically  enaded.  And  the  lord  of  the 
manor,  in  whom  the  fee  of  the  foil  re- 
mained, is  a  trullee  for  the  furveyors  of 
the  highways  for  the  time  being.  John-' 
fon  V.  Hodgfon^  M.  47  C  3.  38 

GROWING  CROPS. 
^^  Devise,  No. 4. 

GUARANTIE. 

I*  A  guarantie  in  writing,  for  the  pay* 
ment  of  goods  thereafter  to  be  pur* 
chafed  by  a  third  perfon  to  a  certain 
amount,  is  within  the  exception  of  the 
ilamp  a£^8,  <*  a  contra^  for  or  relaiing 
/0the  fale  of  goods,"  and  need-nbt  be 
damped*    Warrington    v.  FmrboTt  N» 

47  ^-  S-  .24* 

2.  The  vendee  having  accepted  a  bill  of 

exchange  for  the  price  of  the  goodst 
and  becoming  bankrupt  before  the  bill 
became  doe,  the  guarantee  who  |>aid 
the  vendor  after  the  bankruptcy  of  the 
vendee  may  recover  back  the  money 
from  the  latter,  without  proving  that 
any  demand  was  made  upon  him  as  ac- 
ceptor of  the  bill,  before  fuch  payment 
by  the  guarantee;  this  not  being  aa 
a6lion  upon  the  bill  itfelf ;  and  the  no- 
torious infolvency  of  the  vendee,  ac- 
ceptor being  at  leaft  a  prima  &cie  war- 
rant 
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tant  to  the  guarantee  to  difpenfe  with 
the  making  of  fuch  demand  by  the 
vendor  who  held  the  bill ;  however,  it 
might  ftill  be  competent  for  the  vendee 
to  defend  himfelf  agaiuft  this  adiion  by 
the  guarantee,  by  (lie wing  that  if  a  de- 
mand for  payment  had  been  made  upon 
him  by  the  holder,  the  bill  would  have 
been  paid.  IVarrlngton  v.  Furbor,  H* 
47  G.  3.  242 

HABEAS  CORPUS. 
See  Skamen,  No.  1. 

HIGHWAY. 
See  Way. 

Under  the  ic>ihfe6l.  of  the  general  high- 
way a£l  13  u.  3;  c.  78.  a  new  highway 
muft  be  fet  out  before  an  old  one  can  be 
flopped  up  ;  andjt  is  not  fulHcient  that 
another  old  highway  was  widened  in 
parts  to  anfwer  the  purpofe  of  a  new 
road.  And  if  a  new  highway  be  not 
fet  out  before  the  old  one  Be  Hopped  up, 
the  legality  of  the  order  of  the  jullices 
for  diverting  the  old  road  and  (topping 
it  up  may  be  quedioned  in  an  afiion  of 
trcfpafs,  notwithilanding  fuch  orders 
were  confirmed  by  the  Seflions  on  ap- 
peal, ftatiog  the  fact  of  a  new  road 
being  fet  out  ia  lieu  of  the  old  one. 
Welch  V.  Najb^  E.  47  G.  3.  394 

HORSE  DUTY. 

1.  By  ftat.  44  G-  3.C.  98.  fchedule  B.  the 
duty,  which  before  was  laid  on  horfes 
let  to  hire  for  iraveUin^  poji  by  the  mile 
or  ftage,  ie  now  laid  on  horfes  let  to 
hire  to  travel  hy  the  mtU  orjlages:  and 
perfone  hcenfed  by  fchedule  A.  of  that 
aA  to  let  horfes  to  hire  to  travel pojl^ 
by  the  mile  or  ftage,  mud  account  tor 
the  duty  according  to  fchedule  B.  on 
fuch  lettings  to  hire  as  are  therein  men- 
tioned. But,  qusere,  as  to  lettings  to 
hire/or  the  day  to  go  to  certain  places 
and  back  again.     WeUford  v.  Todd^  T* 

47  G.  3.  S^^ 

2.  The  fame  condru^oD  wai  put  upon  a 
hiring  of  a  hackney  coach  under  the 
Liverpool  ad.  Reac*  v«  Swi/t,  Excheq, 
M.  30  G.  3.  cited  a.  584 


HUNDRED. 

The  declaration  in  an  action  on  the  datute 
9  G.  I.  ^.  22./.  8.,  to  recover  damages 
againd  the  hundred  for  the  value  of  a 
dackof  corn  malicionfly  burnt,  alleged 
that  notice  of  the  fad  was  given  within 
two  days  to  the  inhabitants  of  theparijh 
findead  of  the  *•  towrty  village^  or 
hamlet y'^  which  are  the  words  of  the 
ad,)  near  the  place,  &c. ;  yet  as  the 
law  prima  facie  intends  every  par'tjh  to 
be  a  v'dly  unlefs  the  contrary  be  diewn, 
this  allegation  is  fufiicient  after  verdid 
to  fudain  judgment  for  the  plaintiff. 
But  if  it  had  been  (hewn  at  the  trial 
that  the  parifh  confided  of  feveral  vills* 
and  that  the  notice  had  been  given  to 
one  more  diftant  than  another,  the  de- 
fendants would  have  been  entitled  to  a 
verdid.  Cook  v.  The  Huridredors  of 
Pimhilly  ^.  47  G.  3.  173 

INCLOSURE  ACT. 
See  Statute,  No.  i« 

INDEMNITY. 

Bail  who  are  indemnified,  being  fued  upon 
the  bail-bond,  file  a  bill  in  equity  for  an 
injundion,  fuggeding  want  of  confide- 
ration  for  the  original  debt ;  and  an  in- 
jundion is  granted  pro  tempore  on  con- 
dition of  paying  the  debt  into  court ; 
which  is  done  accordingly  ;  and  after- 
wards  the  money  is  paid  over:  held 
that  the  bail  were  damnified  by  fuch. 
payment  of    money  into  court,  after 
the  notice  to  the  debtor,  and  no  fund 
provided  by  him  ;  and  not  merely  from 
the  time  when  the  money  was  taken 
out  of  court  upon  diflblving  the  in- 
jundion.    For   one  who  agrees  to  in- 
demnify,    and  fave    others    harmlcfs 
againd  a  certain  engagement,  is  bound 
to  fecure  them  from  incurring  any  ex- 
pence  as  it  runs  on  at  the  time,  which 
falls  upon  them  by  virtue  of  that  en- 
gagement.    Sparks  v.  Martindaley  7*. 
47  G.  3,  *  ^i^i 

INDICTMENT. 
See  Mandamus,  No.  i.     Wat,  i,  2. 

I.  It  is  no  objedion,  on  demurrer^  that 

feveral 
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I^TDICTMENT, 


INSOLVENT  DEBTORS. 


feveral  different  defendants  are  charged 
in  different  counts  of  an  iudiclment  for 
offences  of  the  fame  nature  ;  though  it 
may  be  a  ground  for  application  to  the 
difcretion  of  the  Court  to  quafh  ihe  in- 
didiment.  The  Kin^  v.  Kingjion  and 
Others i  M,  ^7  G.  ^.  41 

a.  And  an  indictment  aj»ainft  certain  com- 
miflioners  for  a  cuutempt  of  an  order 
of  Seiiions  in  not  paying  the  colls  of  an 
appeal  awarded  again ii  them,  Hating, 
generally,  that  the  party  appealed  to 
the  Seifions  ag^ainil  a  ceilain  notice  in 
writing  under  the  hands  of  five  com- 
mifTioners  acting  in  the  execution  of 
the  Itatutc;  and  which  notice  was 
made,  or  purported  to  be  made,  under 
the  powers  to  them  given  by  the  a£t, 
feems  fufficient ;  for  the  Court  will 
prefume  as  again  ft  the  perfons  iffuing 
fuch  notice,  that  it  was  figned  by  them 
whea  lawfully  afTembled  at  a  public 
meeting  holden  by  virtue  of  the  ad. 
(Vid.  Appeal^  No.  i  &  2.)  lb,  41 

3.  But  counts  in  the  indictment  Hating 
an  appeal  againft  a  notice  in  writing, 
figned  by  ^.,  B,^  C,  Z).,  and  E.y  five 
of  the  commiflioners,  and  an  order  by 
the  Seflions  that  the  commljlofiers  afling 
under  the  Jiatute^  and  hehig  the  re/pen- 
dents in  the  fatd  at>peaU  on  fervice  of 
the  faid  order,  fhould  pay  the  appellant 
10/.  cofts  of  appeal ;  aiid  alleging 
fervice  of  the  orcler  on  thcfe  Jive  and 
others  a8ing  at  commijftonersy  &c. ;  and 
then  charging,  that  at  a  fubfequent 
meeting  held  by  virtue  of  the  act,  ^,. 
£.i  {ofnittingC)  D,  and  ii.,  and  alfo  F. 
and  G.,  cwmuufTioiiers  were  pre  fen  t  and 
acting,  and  formed  a  majority,  a  de- 
mand of  the  ic/.  cofts  was  made  on 
thoft  fix,  which  they  refufed  to  pay  ; 
and  other  like  coun!  s,  charging  fervice 
of  the  order  upon  part  only  of  thofe 
who  were  indidted  tor  a  contempt  of 
it .  were,  on  general  demurrer,  holdeu 
bad.  And  the  offence  being  laidyo/W/y 
.  again  ft  the  feveral  fets  of  defendants  in 
each  count,  the  Court  could  not  give 
judgment,  on  fuch  an  indictment,  even 
again  ft  the  four  who  were  parties  to 
the  appeal,  and  on  wLgm  {ienricc  of  the 


order  was  alleged  ;  there  being  no  o4te 
count  including  thofe  only.  th.  41 

4.  A  defendant  in  an  indidtment  for  a  mif- 
demeanor  cannot  plead  ov^r  to  the 
charge  after  a  plea  tu  abatement  fur  a 
mifnomer,  on  which  iff'ic  is  taken  atid 
found  again  ft  him.  The  King  v.  (iibftv^ 
M.  47  G.  3.  '07 

5.  Upon  an  indidtment  for  perjury  re- 
moved into  B.  R.  by  certiorari,  if  the 
profecutor  give  notice'  of  trial  to  the 
defendant,  and  withdraw  bi&  record 
without  countermanding  bin  notice  in 
time,  he  ihal|  pay  cofts  to  the  defendant. 
The  King  v.  liartrnm^  //.  47  G-  3.  269 

6.  Any  perfon  making  or  knowingly 
u(ing  a  falfe  aiHdavit  tak/n  abroad 
(though  perjury  could  iKit  be  affigned 
o\\  it  here)  in  order  to  miflrad  our  own 
courts,  and  to  pervevt  public  juftice,  is 
punifhable  by  indidtmeut  as  for  a  mif- 
demeanor^.       Omcaly    v.    Kc^oelly     Em 

47  ^'  3-  364 

INFANT. 

An  infant  can  on  no  account  bind  hirofelt 
iu  a  bond  with  a  peualty  conditioned 
for  payment  of  intereft  as  well  as 
principal.      Fifher    v.    Mawhray^    E. 

47  ^'-  3*  i3^ 

INFERIOR  JURISDICTION. 
See  Court  of  Requests. 

INSOLVENT  DEBTORS. 

See  Indemnity,  No.  i. 

1 .  The  infolvent  debtors'  adt  of  the  41  G. 
3.  c,  70.  only  difcharges  the  perfon,  and 
not  the  effedts  of  the  debtor,  as  appears 
byy*.  38.  giving  the  plea  of  difcharge ; 
though  y.  4.  in  the  terms  of  it  includes 
both,  but  with  reference  to  tiie  fubfe- 
quent provision.  Bell  v.  Satinderfon^ 
M.  47  G.  3.  SS 

2.  It  is  not  enough,  in  in  order  for  re« 
manding  an  infolvent  debter  by  the 
Seifions,  to  ftate  that  it  appeared  that 
he  had  obtained  g^oods  of  ^*  j9.  (at 
whofe  futt  he  was  detained)  by  faUe 
pretences ;  for  either  it  fhould  be  ftated 
in  the  words  of  the  itat.  41  Cr.  3.  r.  70. 

/♦40. 
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/  40.  (by  virtue  of  which  the  order 
was  made)  that  the  party  inota/n^^Iy  ttnd 
defi^nedly  hj  falfe  pretences  obtained 
theftoods  ;  or  at  leail,  that  he  fraudu- 
lently^ by  fidfe  pretences,  obtained 
them  ;  the  d«*fcription  of  the  oifeiice 
adopted  by  the  flat.  46  G'.  3.  r.  108. 
/•  39'  ^^'*^^  reference  to  the  former 
ftatutc;  (which  word  fraudulently  is 
alfo  ufed  in  the  recital  of  the  fe£lioii  in 
the  former  acl. )  And  a  fecoiid  order 
of  remand,  however  regular  under  the 
lail  ftatute,  profefiinjr  to  be  made  upon 
view  of  the  former  defc£\ivc  order,  was 
therefore  quafhcd.  But  it  ie  competent 
to  any  exilllag  creditor  to  objcci  to  the 
difcharge  of  an  infolveiit  dtjbtor,  on 
due  proof  of  fncli  former  offence  de- 
fciibed  in  the  ilatute  ;  though  he  were 
not  a  creditor  at  the  time  of  fuch  former 
order  of  remand  made.  The  King  v. 
Tomkinsy  H,  47  Cx.  3.  J  80 

3.  Where  the  defendant  in  the  action 
gave  a  cognovit  for  the  debt  and  cods 
pavable  by  feven  inftalments  ;  and  after 
tlic  bail  were  fixed  an  aft  palTed  for 
difcharging  infolvent  debtors  in  cuftody  I 
for  debts  due  at  a  certain  day,  prior  to 
the  bail  being  fixed,  at  which  day  three 
only  of  the  inftalmcnts  were  payable  ; 
and  afterwards  the  principal  was  dif- 
charged  under  the  aft,  when  only  two 
more  of  the  inilalments  bad  become 
payable :  yet  held  that  the  bail  were 
liable  for  the  whole  condemnation- 
money  ;  the  entire  debt,  qua  debt, 
being  due  indanter,  with  a  (lay  of  ex- 
ecution only  for  certain  portions  at  cer- 
tain times.     Shakefpeare  v.  Phill'ips^  E. 

47  ^'  3-  433 

INSURANCE. 

I  •  Barratry  is  any  fraudulent  or  criminal 
cOnduft  againit  the  owners  of  (hips  or 
goods  by  the  mailer  or  mariners,  in 
breach  of  the  tnift  reposed  in  them,  and 
to  the  injury  of  the  owners  ;  although 
it  may  not  be  done  with  intent  to  injure 
them,  or  to  beneiic  at  their  eapence  the 
mafter  or  mariners.  And,  therefore, 
where  a  mafter  had  general  inftruftions 
to  make  the  beft  purchafes  with  dif- 
patchy  this  would  net  warrant  him  in 


2. 


going  into  an  enemy's  fcttlement  to 
trade  (which  was  permitted  by  the  ene- 
my) though  his  cargo  could  be  more 
fpet'dily  and  cheaply  completed  there  ; 
but  fuch  aft,  in  confequeuce  uf  which 
the  fhip  was  feized  and  conlifcated,  is 
barratrous.  Earle  v.  Ra^wcroft^  M, 
47  C.  3.  126 

So  is  failing  out  of  port,  without  pay- 
ing port  duties,  whereby  the  goods  are 
forfeited,  loft,  or  fpoiled.  Kn'^hi  v. 
Cambridge 9  cited.  ib.  i^^ 

And  it  matters  not  that  the  captain  is 
alio  fupercargo.  '  ib* 

Goods  and  Ipecie  to  a  certain  amount 
having  been  infured  by  a  policy  on  (hip 
or  (hips  which  (liould  fail  on  the  voyage 
infured  between  the  ift  of  03ober  I'j^g 
and  the  ift  of  June  1800  ;  a  memoran- 
dum written  on  the  poUcy  on  the  1 1  th 
of  June^  extending  the  time  of  failing 
to  the  ift  oi  jittgujl  1800,  does  not  re- 
quire a  new  ftamp  ;  being  within  the 
13th  feftion  of  the  ftat.  35.  G.  3.  c,  63.f 
which  provides  that  the  aft  impofmg 
the  ftamp  (hall  not  extend  to  prohibit 
the  making  any  lawful  alteration  in  the 
terms  or  conditions  of  any  policy,  &c. 
Kenjington  v.  Inglisf  li,  j\.j  G.  ^.     273 
.  Where  a  certain  trading  with  an  alien 
enemy    for   fpecie   and   goods    to    be 
brought   from    the  enemy's    country, 
in   his   (hips,  into   our  colonial  portSy 
was  licenfed  by  the  king's  authority  ; 
held  that  an  infui-ance  on  the  enemy^s 
Jhip%  as  well  as  on  the  goods  and  fpecie 
put  on  board  for   the  benefit  of  the 
Briti/h  fuhjefts,  was  incidentally  lega- 
lized; and  that  it  was  competent  for 
the  Briti/h  agent  of  both  parties,  in 
whofe  name  the  infurance  was  effefted, 
to  fue  upon  the  policy  in  time  of  war ; 
the  truft  not  contravening  any  rule  of 
law  or  uf  public  policy,  and  there  being 
no  perfonal  difabihty  in  the  plaintifT  on 
the  record  to  fue.     Kenjington  v.  Inglis^ 
H.  47  G.  3.  273 

i.  A  policy  effefted  on  "  (hip  and  out-jit  y** 
on  a  voyage  upon  the  Southern  Whale 
Fifhery  out  and  home,  cannot  be  altered 
by  confent,  after  the  (hip  fails,  and  the 
riik  attaches,  to  an  infurance  on  «  (hip 
**  and  geodsj'^  without  a  new  ftamp; 

OUt'fty 
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JURISDICTION. 


'  out 'fit,  the  fubjeft  matter  of  infu  ranee, 
being  effentially  diflPerent  in  fuch  a  voy- 
agre  from  goods ;  and  therefore  not 
within  the  exception  of  the  ftat.  35  G.  3. 
c.  6^*  f.  13.  which  enables  alterations 
to  be  made  in  the  terms  or  Conditions  of 
a  policy,  without  having  a  new  ftamp, 
fo  that  the  thing  injured  remains  the  pro- 
perty of  the  fame  perfons,  &c.  Hill'^.. 
Patten^  E.  47  G.  3.  373 

7.  It  feems  however  that  (hifting  or  fiic- 
ceffive  cargoes  on  board  the  lame  (hip 
in  the  courfe  of  the  fame  adventure,  (as 
in  the  Jifrican  and  otlier  trades,)  out 
and  home,  may  be  covered  by  an  infur- 

ance  on  goods,  ib. 

» 

INTEREST, 
^^r  Infant,  No.  i. 

JUDGMENT, 
^^r  Verdict,  No,  i. 

JURISDICTION, 
See  Court  of  Requests. 

1.  The  St.  jllbah*^  paving  aad  regulating 
aft,  44  G.  3.  empowers  five  commif- 
fioners,  ajfembled  at  a  public  meeting 
holden  by  virtue  of  the  JfatutCy  to  do  cer- 
tain a£^s ;  amongil  others,  to  deliver 
notice  in  'writing  to  any  inhabitants  to 
abate  nufances  and  encroachments  in  the 
ftreet  before  their  houfes ;  and  on  fai- 
lure, empowers  the  commiflioners  ^  to 
abate  them;  and  gives  an  appeal  to 
the  Quarter  SeiHons  of  the  borough 
*•  againft  any  matter  or  thing  to  be  done 
by  the  commifRoners  in  purfuance  of 
the  adi  ;**  held  that  an  appeal  hy  againft 
fuch  notice  in  turiting  ;  fuch  conftrudkion 
being  within  the  words  of  the  a£^,.  &c. 
andmoft  beneficial  for  the  commiflioners 
themfelves,  as  well  as  for  the  inhabitants 
whofe  property  was  to  be  affefled  by 
fuch  aft  8.  The  King  v.  King /ion  and 
Othersj  M.  47  G.  3.  41 

2.  Though  the  aft  fays,  that  "  all  mo- 
nies paid,  expended  by,  or  recovered 
againft  the  commiflioners  or  their  trea- 
furer,  &c.  by  means  of  any  aft  ion,  pro- 
fecutiooy  &c.  or  ttppcaU  lor  any  caufe 


relating  to  the  aft,  or  any  thing  done 
by  or  under  the  authority  of  the  fame, 
fnall  be  defrayed  out  of  the  money  in 
the  hands  of  the  treafurer ;  it  di^es  not 
extend  to  difcharge  the  commifliuners 
from  perfonal  refponfibility,  in  the  firll 
inftance,  for  the  cofts  of  an  appeal 
awarded  to  be  paid  by  them  ;  howeverp 
they  may  afterwards  recoup  themfelves 
out  of  the  fund  in  the  treafurer's  hands. 

ih. 

3.  The  ftatute  20  G.  2.  c.  19.  giving  the 
magift rates  jurifdiftion  to  determine 
differences  between  mafters  and  fervantt 
in  hu (band ry,  artificers,  handicraft fmen, 
miners,  potters,  Sec.  **  and  other  labour^ 
ers^*  employed  for  any  certain  time,  or 
in  any  other  manner,  refpefting  wages 
within  certain  fums,  extends  to  lahour" 
ers  of  all  defcriptions^  and  not  merely 
in  the  particular  trades  or  buiinefs  there 
enumerated :  and  confequently  includes 
wages  earned  by  a  labourtr^  who  con« 
trafted  to  dig  and  ftean  a  well  for  cattle» 
to  be  paid  for  by  the  foot,  and  who 
employed  another  to  aflift  him  in  the 
work.  Lowthcr  v.  The  Earl  of  Reid^ 
nor,  M.  47  G.  3.  113 

4.  The  party  appealing  to  the  Seflions  is 
not  thereby  concluded  from  afterwards 
difputing  its  jurifdiftion  in  the  partica- 
lar  cafe.  Lowther  v.  The  Earl  of  Rad" 
nor,  M.  47  G.  3.  ihm 

5.  Trefpafs  lies  not  againft  magiflratet 
adling  upon  a  complaint  made  to  them 
on  oath,  by  the  terms  of  which  they 
have  jurifdiftion  ;  though  the  real  fafts 
of  the  cafe  might  not  have  fupported 
fuch  complaint ;  if  fuch  fafts  were  not 
laid  before  them  at  the  time  by  the  party 
complained  againft,  having  due  notice 
of  fuch  complaint,  and  being  properly 
fummoned  to  attend.  ihm 

6.  By  the  general  highway  aft  1 3  G.  3, 
r.  78.  a  new  highway  muft  be  fet  out 
before  an  old  one  can  be  ftopped  up» 
and  it  is  not  fuflicient  that  another  old 
highway  was  widened  in  parts  to  anfwer 
the  purpofe  of  a  new  road.  And  if  a 
new  highway  be  not  fet  out  before  the 
old  one  be  ftopped  up,  the  legality  of 
the  orders  of  the  juftices  for  diverting 
the  old  road  and  itopping  it  up»  may  be 

quef- 
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queftioned  in  an  aflion  of  trefpafs,  not> 
withitandinff  fuch  orders  were  confirmed 
by  the  Scluons  on  appeal  dating  the 
fa^  of  a  new  road  being  fet  out  in  lieu 
of  the   old   one.     IVehh  v.  Najh^   E 

47^- 3-  394 

7.  The  propriety  of  granting  a  warrant, 

by^  commiiHoners  of  bankrupt,  for  the 
arreft  of  a  witnefs  rcfufiiig  to  obey  their 
fummoDSy  being  an  a6t  of  difcretion, 
mud  be  determined  upon  by  the  com- 
tniflioners  a£ling  together  at  the  time. 
And  their  order  to  their  oificer  to  make 
out  fuch  warrant  muft  be  taken  to  in- 
clude their  dire£lion  as  to  the  perfons 
to  whom  it  is  to  be  direded :  but  the 
mere  a6l  of  iigoing  the  names  of  the 
commiilioiiers  to  the  warrant  may  be 
done  by  them,  feparately.     Batty e  v. 

Gnpyy  E. /^f  G.  S'  3^9 

KIN. 
See  Administratiou,  No.  3. 

LABOURERS. 
See  Master  and  Servant,  No.  i, 

LANDLORD  AND  TENANT. 

l«  An  agreement  to  leafe  at  a  cert;ain  rent, 
and  that  the  lefibr  (hould  not  turn  out 
the  tenant  fo  long  as  he  paid  the  rent, 
and  did  not  fell  any  article  injurious  to 
the  leffor's  buQnefs,  either  purports  to 
be'a  leafe  for  life,  and  would  then  be 
void,  as  not  being  creatable  by  parol ; 
or  if  it  operate  as  a  tenancy  from  year  to 
year,  it  muft  necelTarily  be  determinable 
by  either  party  giving  the  regular  notice 
to  quit.     Doe  v.  Browne,  H,  47  G.  3. 

165 

2.  Where  one  leafed  for  2 1  years,  if  the 
tenant,  his  executors,  &c.  (hould  fo  long 
continue  to  inhabit  and  dwell  in  the 
farm  houfe,  and  adlually  occupy  the 
lands,  &c.  and  not  let,  fet,  ailign  over, 
or  otherwife  depart  with  the  leaie :  held 
that  the  tenant  having  become  bank- 
rupt, and  his  aflignecs  having  poflcflVd 
th^mfelves  of  the  premifes  and  fold  the 
leafe,  and  the  bankrupt  being  out  of 
the  adlual  pofTeflion  and  occupation  of 
the  farm,  the  )eflbr  might  maintain 
Vol.  VIII. 


ejed^meat  withotit  a  previous  re-entry ; 
the  continuance  of  the  term  itfelf  being 
made  to  depend  upon  the  leflee's 
adual  occupation.  Doe  v.  Clarke.  //. 
47  G.  3.  ,  185 

3.  An  eje&ment  againft  the  bailiifa  pro 
tempore  of  a  corporation  cannot  be 
maintained  by  proving  payment  of  rent 
for  the  premifes  ,by  the  annual  prede- 
ccflbrs  of  the  defendants  in  the  fame 
ofiice  for  feveral  years  before,  and  fer- 
vice  of  the  notice  to  quit  on  the  defen- 
dants, the  exifting  bailiffs;  for  the  pay- 
ment of  fuch  rent  by  the  bailiffs  in  fuc- 
cefBon  is  merely  evidence  of  a  tenancy 
in  the  corporation.  But  at  any  rate 
fuch  tenancy  may  be  determined  by  a 
notice  to  the  corporation  to  quit* 
ferved  on  its  ofHcers:  after  which,  the 
owner  of  the  premifes  may  diftrain  the 
cattle  of  any  perfons  trefpa fling  on  His 
ground ;  or  bring  his  adlion  againft 
them;  or  maintain  ejcdlment  againJl 
any  perfon  in  the  actual  pofTeiDon  of 
the  premifes.  .  Doe  y.    IVoodman^    H. 

Al^^'l'  228 

4.  It  frees  be  excepted  out  of  a^^^niife, 
wafte  cannot  be  committed  by  cutting 
them  down ;  and  therefore  ejectment 
cannot  be  brought  as  for  njja^e  commit- 
ted in  or  upon  the  demifed  premifes. 
Gofjdri^ht  V.  Fhian,  H,  47  G.  3.    I^ 

5.  AfFumpht  lies  againft  a  lefl'ee  from  year 
to  year  upon  his  agreement  to  pay  rent 
during  the  tenancy,  notwith (landing  his 
bankruptcy,  and  the  occupation  of  his 
afTignees  during  part  of  the  time  for 
which  the  rent  accrued ;  which  were 
plcacied    in   bar.     Bout   v.  WUfon^  E. 

47^^- 3*  31c 

6.  Debt  does  not  lip  againfl  a  bankrupt 
on  the  reddendum  of  a  leafe  for  rent  ac- 
cruing after  the  comnpifiloners'  afiign- 
me:it;  the  leffor's  aflfent  to  fuch  affign- 
me nt  being  virtually  included  in  tUotiSl 
of  parliament  authorizing  the  afTr^n- 
merit  of  the  bankrupt's  eflate.  l^ad- 
hjmv.  Marlowe f  M,2§G,^.    314  n. 

7.  Where  a  demife  is  for  a  certain  time, 
no  notice  to  quit  is  receJary  at.o-  be- 
fore the  end  of  the  term,  to  put  an  e  »d 
to  the  tenancy:  but  a  demand  of  pof- 
fefTion  and   notice  in  writing,  &c%  are 

^  ^  Decefiary 
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LIVERPOOL. 


MANDAMUS, 


neceflary  to  entitle  the  landlord  to  dou-| 
ble  rent  or  value ;  and  fuch  demand  may  1 
be  made   for  that  purpofe  above   fix 
weeks  afterwards^  it  the  landlord  have 
done  no  a6t  in   the  nnean-  time  to  ac* 
knowledge    the    continuation    of   the 
tenancy  ;  and  he  will  thereupon  be  en- 
titled to  double  value  as  from  the  time 
of  fuch  demand,  if  the  tenant  hold  over: 
but   if  the  rent  were  before  referved 
quarterly,  and  fuch  demand  be  made  in 
the  middle  of  a  quarter,  the  landlord 
cannot  recover  finjrle  rent  for  the  ante- 
cedent fra,6tton  of  fuch  quarter.     Cobb 
V.  Siohjf  £.  47  G^  3.  358 

LARCENY. 
^<r  Naval  Stores. 

LAND-TAX. 

This  is,  in  the  frame  of  it,  a  perfonal  tax. 
Rcxv,  Tie  Inhabitants  of  Axmouih^  £. 

47  G.  3.  3ti6 

LEASE. 
&it  Landlord  and  Tenant,  No.  i,  2. 


LIC^^CE. 
See  Copy  HOLD,  No.  3. 

1.  A  parol  licence  to  put  a  iky-li^htover 
the  defendant's  area,  (which  impeded 
the  light  and  air  from  coming  to  the 
plaintiiF's  dwelling-houfe  through  a 
window,)  cannot  be  recalled  at  pleafure 
after  it  has  been  executed  a:  the  de- 
fendant's expence ;  at  lead  not  without 
tendering  the  expences  be  had  been  put 
to  :  and  therefore  no  a£lion  lies,  as  for 
a  private  nufance,  in  iloppingr  the  light 
and  air,  5cc.  and  communicating  a 
flench  from  the  defendant's  premifes  to 
the  plaintiPs  houfe  by  means  of  fuch 
ikr-light.       Wlnttr  v.   Broehwell,  £. 

47  C-  3-  .  .        30S 

2.  Such  a  parol  licence  it  not  within  the 

ftdtute  of  frauds.   -  ib* 

LIVERPOOL  HACKNEY 
COACHES. 

Sa  HoRSE-DvTY.  No.  a« 


LONDON. 
Sec  Court  of  Re  bursts,  No.  2.  4 

L6TTERY. 
See  Conviction,  No.  I9  %• 

MANDAMUS. 

See  POOR-OVERSESRS,  No.  2. 

I.  A  defendant  indi6ked  here  formifde* 
meanors  committed  by  him  in  the  IT^- 
Indiei  in  a  public  capacity  under  ftat. 
42  G.  3.  c.  85.  is  not  entitled  under  that 
ftatute  upon  an  affidavit  in  the  common 
form  for  putting  off  a  trial  upon  the 
abfencc  of  a  material  witnefs,  to  put  off 
his  trial  till  return  made  to  writs  of 
mandamus  to  the  courts.  Sec,  abroad, 
to  examine  witneffes ;  which  are  di- 
re£ked  to  be  iiHied  in  fuch  cafes  at  the 
dlfcretion  of  the  Court  o{  B.  R.\  but 
he  muil  lay  before  the  Court  fuch  fpe- 
cial  grounds  by  affidavit  as  may  reafon- 
ably  induce  them  to  think  that  the  wit- 
neifes  fought  to  be  examined  are  mate- 
rial to  his  defence.  But  the  profccutor 
in  fuch  cafe  is  of  courfe  entitled  to  writs 
of  mandamus  for  the  like  purpofe.  The 
King  V.  V.  J9nes%  M.  47  G.  2.         31 

2.  No  mandamus  lies  to  the  archbifiiop  of 
Canterbury  to  iffue  his  fiat  to  the  pro- 
per officer,  S:c.  for  the  admiffion  of  a 
do^or  of  civil  law,  graduated  at^  Cam' 
bridge^  as  an  advocate  of  the  Court  of 
Arches.  The  King  v.  The  Archbijhnp  of 
Canterbury  ^  /f.  47  G.  3.  21 3 

3.  A  charter  having  granted  that  upon 
the  death  or  amotion  of  a  principal  bur- 
grfs  {who  is  appointed  to  hold  for  life)  it 
ihould  be  lawful  for  the  mayor  and  the 
remaining  principal  burgeffes,  Ufithin 
eight  days  next  followngy  to  eleA  ano- 
ther; the  eight  days  after  a  vacancy 
having  flipped  without  an  eledion,  a 
mandamus  l^ras  granted  upou  the  (In. 
XT  G.  t.  tf.  4./.  2.  to  make  an  ele&ion. 

.  The   King  v.  The  Maypr  IStc^ofThri^ 
fcrd^  B.^7  G.  ^.  270 

4*  If  a'  prefiding  oSicery  who  hj  the  con- 
ftitution  of  the  borougb  fonnt  an  inte- 
•  end  part  of  an  ele^ive  afiediblf  »  depart 
from  it  after  the  meeting  hat  been  regu- 
larly 


MORTGAGE. 


OUTLAWRY, 
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]arly  formed,  and  tlie  eleftion  entered 
upon,  bill  before  it  is  completed,  an 
ele£lion  made  after  his  departure  is  void. 
7^he  King  v.  Bulled  E,  47  G?.  3.  389 
5.  A  mandamus  lies  to  the  ordinary  to 
grant  adminillratton  to  a  fwle'  next  of 
kin,  or  to  one  of  the  next  of  kin  if  there 
be  feveral.  Rex  v.  The  Inhabitanit  of 
Horjley^  E.  47  G.  3.  408 

MANOR. 
See  Fine,  No.  2. 

MASTER  AND  SERVANT. 

The  ftit.  20  Geo.  2»  r.  19.  giving  the 
magiftrates  jurifdidiion  to  determine 
differences  between  maftera  and  ler- 
vants  in  hufbandry,  artificers,  handi* 
craftfmen,  miners,  potters,  &c.  *'  and 
other  labourers^*  employed  for  any  cer- 
tain time,  or  in  any  other  manner," 
refpe^ing  wages  within  certain  fums, 
extends  to  labourers  of  all  defcriptions, 
and  not  merely  in  the  particular  trades 
or  bufinefs  there  enumerated  :  ^nd  con- 
fequently  includes  nxtages  earned  by  a 
labourer^  who  contra^^ed  to  dig  and 
ilean  a  well  for  cattle,  to  be  paid  for 
by  the  foot,  and  who  employed  ano- 
ther  to  aliifl  kim  in  the  work.  Low- 
ther  V.  The  Earl  of  Radnor ^  M,  47  G.  3. 

113 

MIDDLESEX. 
See  Court  of  Rsqussts,  No.  3^ 

MISDEMEANOR. 

See  IlfDICTMBNT,  No.  4.  MANt^AMtiS,  1. 

MISDESCRIPTION  OF   LANDS 
IN  A  WILL. 

^<y  DsTXSEf  No.  }. 

MORTGAGE. 

!•  Though  a  bill  of /i/r  for  trans f&r'mg 
the  property  In  a  (hip  by  way  ot  mort- 
gage  may  be  void,  as  fuch,  for  want 
of  recttang  the  certificate  lof  regiftry 
thereiat  mt  required  by  fiat.  26  G.  }. 
c.  6a  /.  17. ;  yet  the  mortgagor  may 
be  fu«d  upon  bis  pcrfotiaa  covenant 


contained  io  the  fame  inftniment  for 
the  re-paymeut  of  the  money  lent. 
Kerr  if  OH  v.  Cole^  /^.  47  C  3.  23 1 

1,  The  devifee  of  the  equity  of  redemp- 
tion,  (the  legal  fee  being  in  a  mortga- 
gee,) is  not  liable  in  covenant,  as 
afli^nee  of  all  the  ellate,  rigbtf  titles 
and  Interejlt  of  the  original  covenantor* 
The  Mayory  lie.  of  Carlijle  v.  Blamlre^ 
r.  47  G.  3.  487 

NAVAL  STORES. 

One  convided  tipon  the  fiat.  9  &  1 3  /F.  3. 
c,  4 1 ./.  2.  ot  having  unlawfully  in  his 
poflefliuo,  or  concealing,  the  king's 
naval  (lores,  cannot  fince  the  fiat. 
39  Be  40  Geo.  7.  r.  89.  /.  2.  he  fen* 
tenced  to  hard  labour.  Tim  King  t. 
Bridges,  M.  47  (?.  3.  5 J 

NOTICE  TO  QUIT. 
See  LasolorD   and  T£Nani^,    No.  i. 

3-  7. 

NUSANCE. 

A  parol  licence  to  put  a  (ky-light  over 
the  defendant's  area,  (which  impeded 
the  light  and  air  from  coming  to  the 
plaintiff's  dwelling-houfe  through  a 
window,)  cannot  be  recalled  at  pleafure 
after  it  has  been  executed  at  the  de- 
fendant's  expence  ;  at  lead  not  without 
tendering  the  expences  he  had  been  put 
to  :  and  therefore  no  a6kion  lies  for  ji 
private  nufance,  in  (lopping  the  light 
and  air,  &c.  and  communicating  a 
ilcnch  from  the  defendant's  premifes 
to  the  plaintiff's  houfe  by  means  of 
fuch  flcy-light,  Winter  v.  Broekwell^ 
E.^jG.y  309 

OFFICER. 
See  Escape,  No.  i. 

ORDER  OF  JUSTICES.      . 

See  BASTAaDY,  No.  i,  2.     iNsoLvsirr 
Dsbtors,  2. 

OUTLAWRY. 

Upon  the  di-fondant^s.  coming  in  to  ^ 

verfe  an  outlawry  ia  a  civil  cafe^  upon 

IC  k  2  tU 
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PLEADING. 


the  ftat.  4  &  5  »^.  £ff  JJf.  r.  i8.  the 
ufual  form  for  taking  the  recognizance 
of  hail  is  to  pay  the  condemnatJon- 
money ;  and  not  in  the  alternative,  to 
pay  it,  or  render  the  defendant.  Ma- 
ihcnvi  V.  Gilfon^  T.  ^j  G.  ^.  527 

OVERSEER. 

See  POOROVERSEER* 

PARISH. 

See  HuNDRi  D. 

PENAL  LAWS  an©  PENALTIES. 

See  CofAfOVHtyivG  Penalties. 

In  an  adlion  on  the  ftat.  2  &  3  EJ,  6. 
c.  13.  for  the  treble  value  of  tithe  com, 
omitted  to  be  fet  out,  it  is  riot  enough 
for  the  defendant  to  fhew  the  exiilence, 
i'nfaS,  of  a  cuftom  in  the  parifh  to  fet 
out  the  I  ith  inftead  of  the  loth  mow  ; 
for  the  validity  as  well  as  exiftence  of 
fuch  a  cuilom  is  propeily  triable  in  this 
form  of  adion,  though  penal  in  its  na- 
ture ;  being  given  to  the  party  grieved, 
and  his  only  remedy  at  common  law  for 
fubtradion  of  the  tithe  due  to  him. 
PJjUUJu  v.  Davletf  /^.  47  G.  3.       178 

PLEADING. 
See  Way,  No.  i,  2. 

I.  Where  the  whole  confideration  of  a 
promife  is  truly  dated,  and  alfo  all  fuch 
parts  of  the  promife  itfclf,  the  breach' 
of  which  is  complained  of ;  it  is  not 
necefTary  to  ftate  in  the  declaration 
•  other  pans  of  the  promife,  not  qualify- 
ing or  varying  in  any  refptdl  the  parts 
fo  complained  of  as  broicen.  As  whertf 
the  plaintiff  declared  that  in  confidera- 
tion of  his  re-delivery  to  the  defendant 
of  an  unfoiind  horfe,  which  he  had 
before. then  fold  to  the  plaintiff,  the 
defendant  promifed  to  deliver  td  him 
another  horfe  in  lieu,  &c.  which  (hould 
be  luorth  80/.  And  be  a  young  horfe  f 
and  then  alleged  a  breach  in  both  thofe 
refpeds:  held  fufficient;  though  the 
proof  were  not  only  of  a  promife  that 


the  fecond  horfe  fliould  be  vrortb  80/. 
(which  it  was  ndt)  and  be-  a  young 
horfe,  but  alfo  of  a  warranty  that  it 
vrsLS  found  and  had  never  teen  in  hamefi. 
Miles  v.  ShetvarJf  M.  j^'j  G.  3.  7 

2.  In  covenant,  breaches  af&gned  gene- 
rally agaialt  the  defendant  for  having 
made  cordage  fot  diver j  perfons^  and 
for  employing  other  perfons  than  the 
plaintiffs  to  make  cordage  for  his  frkndst 
&c.  were  held  to  be  well  ai&gned$ 
though  no  particular  perfons  were 
named,  nor  the  quantities  or  kinds  of 
cordage  mentioned,  6cc. ;  fuch  fads 
lying  more  particularly  within  the  dc* 
fendant's  knowledge.  Gale  and  Qthirs 
V.  Reed^  ^.  47  G.  3.  80 

(And  vide  tit.  Covenant,  No.  i.) 

3.  A  defendant  in  an  indi£iment  for  a 
mifdemeanor  cannot  plead  over  to  the 
charge  after  a  plea  in  abatement  for  a 
mifnomer,  on  wkich  iffue  is  taken  and 
found  againft  him.  The  King  v.  Gib/on^ 
M.  47  G.  3.  107 

4.  A  plea  of  tender  after  the  day  of  pay- 
ment of  a  bill  of  exchange,  and  before 
a^on  brought,  is  not  good ;  though 
the  defendant  aver  that  ne  was  always 
ready  to  pay  firom  the  time  of  the  ten- 
der,  and  that  the  fum  tendered  was  the 
nuhole  money  then  due,  owing,  or  pay- 
able to  the  plaintiff  '\\\  refped  of  the 
bill,  with  interell,  from  the  time  of  the 
default,  for  the  damages  fuftained  by 
the  plaintiff  by  reafon  of  the  non-per- 
formance  of  the  promife.  Hume  v. 
Pefloe^  H,  \1  G>  %,  168 

5.  Qtf.  Whether  a  fpecial  plea  in  tar, 
dating  :;o  fa6is  but  what  might  have 
been  proved  under  the  general  ifTue,  but 
leaving  other  fadls  unaufwered  which 
the  general  plea  would  have  put  in  iffvc, 
be  good.     Boot  v.  IVilfunt  £,  47  G.  3. 

311 
The  defendant  cannot  juftJfy  an  affault 
and  falfc  imprifonment  of  j4,  ^.  by 
ihei^'ing  a  latitat  iffued  a?ainfl  C.  i?., 
and  averring  that  it  was  iffued  a^^ainit 
y/.  B.  by  the  name  of  C*  ^.,  and  that 
they  are  one  and  the  fame  perfon  ;  there 
being  no  averment  that  yf.  JB.  was 
known  as  well  by  the  name  of  C.  B. 
Sbadgett  v.  Clipfon^  E,  47  G.  3*       32S 

7.Pkr. 


/^. 


POOR— OVERSEERS. 

7.  Partiality  and  improper  conduA  in  an 
arbitratoft  in  making  his  award  without 
hearing  thexiefendant  and  his  witnefles, 
cannot  be  pleaded  in  bar  to  an  a£iion 
oil  the  bond,  conditioned  for  the  per- 
formance of  the  ai^ard ;  but  is  only 
matter  for  application  to  the  equitable 
jurifdidion  of  the  Court  to  fet  afide 
the  award.  Neither  can  a  parol  agree- 
jnent  between  the  parties  to  wave  and 
abandon  the  award  be  pleaded  to  fuch 
a^ion.  Braddlck  v.  Thompfony  E. 
47  G.  3.  344 

8.  A  defendant,  iihtrefpau,  cannot  jufti- 
fy,  under  the  general  iffue,  the  cutting 
the  pods  and  rails  of  the  plaintiffs, 
though  ere£lt?d  upon  the  defendant's 
own  land ;  there  being  no  queftion 
raifed  as  to  the  property  remaining  in 
the  plaintiff.  IVtlch  v.  Najh,  E.  47  G.  3. 

,394 

9.  In  (lander  the  plaintiff  averred  that  he 

had  in  due  manner  put  in  his  anfwer  on 
oath  to  a  bill  filed  again  ft  him  in  the 
Court  of  Exchequer  by  the  defendant, 
(but  did  not  proceed  to  aver  any  collo- 
quium refpetting  that  anfwer,  with 
reference  to^which  the  words  were  fpo- 
kcn  ;)  and  then  alleged  that  the  defend- 
ant faid  of  him,  that  he  wztforfworn ; 
innuendo,  that  the  plaintiii  had  frr- 
JuredhiinieMin  what  he  had  fwom  in  his 
aforcfaid  anfwer  to  the  billfojiled  againjl 
bim  :  held  that  this  innuendo  could  not, 
without  the  aid  of  fuch  a  colloquium, 
enlarge*  the  fenfe  of  the  words,  by  re- 
ferring them  to  the  anfwer  averred  in 
the  prefatory  part  of  the  declaration  to 
have  been  put  in.  Hawhes  v.  Hawkey^ 
E.  47  (7.  3.  .427 

10.  It  is  fufncient  to  flate  the  fubftance 
of  fines  and  recoveries  in  a  fpecial 
verdift,  where  the  legal  refult  only  is 
material.  Goodrich t  v.  Forrejicr^  T* 
47  G-  3-  5<5o 

POLICE  OFFICE. 
&«  Conviction,  No»3* 

POOR— OVERSEERS. 

1.  Where  one  of  two  churchwardens  was 
alfo  appointed  overfar  of  the  poor,  a 


POOR  RATE. 


624 


I  certificate  of  fcttlement  fignedby.b.ith 
is  a  nullity,  and  does  not  prevent  an 
apprentice  ferving  the  ccrtiticated  man 
in  the  certificated  pariih  from  gainif.g 
a  fettlemeiit  therein  :  for  the  ccrtiticatc 
a6l  S  Si  g  ir.  3.  c.  30.  requires  thr  cer- 
tilicate  to  be  under  the  hands  and  fcals 
of  the  churchwardens  and  overjrrrs,  or 
the  major  part  of  them,  or  of  the  ovcr- 
feers  where  there  are  no  churchwar- 
dens; and  there  mufl  be  at  lead  two 
overfecrs  at  the  time.  I'he  Kinjr  v.  'J'/jc 
Inhabitants  of  St»  Margaret,  Leucjler^ 
E.AnG.i.  332 

2.  Although  a  parifli  might  not  liave  had 
the  benefit  of  the  ftatute  43  El'tz.  r.  2. 
before  and  at  the  paffing  of  the  ftat. 
13  &  14  Car,  2.  c,  12.;  but  perhaps 
at  that  period,  and  certainly  for  a  long 
courfe  of  years  antecedent  to  the  years 
1773 — 5  maintained  its  poor  in  feparate 
diflriAs,  yet  it  was  competent  to  the 
parilhioners  at  the  latter  period  to  ceafe 
adling  under  the  itatute  of  Car.  2.9 
and  to  recur  to  the  general  provifion  of 
the  ilat.  43  Eliz.  by  maintaining  their 
poor  as  one  entire  parifh  ;  and  having 
fo  done  from  the  year  1775,  ^-^^  Court 
refufed  a  mandamus  to  the  juftices  of 
peace  to  appoint  feparate  ovcrfeers  as 
before  that  time.  7  he  King  v.  Palmer^ 
E.  47  G.  3.  416 

JPOOR  RATE. 

I.  Where  a  coal-mine  becoming  unprd- 
dudive  ceafes  to  be  worked,  the  leflce 
is  no  longer  liable  to  be  rated  for  it  to 
the  relief  of  the  poor,  although  he  be 
ft  ill  bound  by  his  covenant  to  pay  the 
rent  referved  to  his  landlord.  Aliter, 
where  the  mine  is  itfelf  produdive, 
although  it  be  worked  to  a  lofs  by  the 
leffee,  after  dedu6lin^  the  proportioa 
of  the  grofs  value  oF  the  produce  re- 
ferved to  the  owner.  The  King  v  The 
Inhabitants  of  Bed^yjorlh^  E.  47  (?.  3. 


4- 


2.  The  owners  of  the  packet-boats  em. 
ployed  under  a  perfonal  contraA  with 
the  poft-mafters  in  carrying  the  mails, 
&c.  between  Holyhead  and  Dublin^  are 
liable,  in  refpe£^  of  the  profits  accruing 
to  them  from  the  carriage  of  pafiengtr^ 
K.  k^3  and 
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and  luggage  in  fuch  boats,  to  be  rated  | 
for  the  lame  in  the  pari(h  of  Holybeaii 
nuherejucb  owners  refide^  and  frnm  and 
to  which  the  boats  tail,  where  they  are 
repaired*  and  where  the  paiTage -money 
]8  in  part  receivable  and  it  collcdked  \ 
though  they  are  regiftered  in  another 
place.    The  King  v«  Jones f  T.  47  G.  3. 

3.  But  in  order  to  rate  a  perfon  for  per- 
fonal  property  producing  profit  in  a 
parifliy  no\  only  ihe  property  mud  be 
within  the  ^arifh  at  the  time  of  making 
the  rate,  but  the  owner  mult  come 
vithxn  the  defcription  of  an  Inhabitant 
of  fuch  patiih.  Rex  t.  Liverpool  Pa- 
ri/bf  It.  33  G.  3.  Rex  v.  CoUifon  and 
Taylor^  £.  45  6.  3.  and  Rex  ▼.  Hovi^ 
crd^  M.  44  G.  3.  B.  R,  ciu4  in  Rex 
V.  Jones.  ^^^,^8 

4*  Where  the  farmer  is  rated  for  the 
whole  farms  it  is  no  ground  of  objec- 
tion to  the  rate  by  a  third  perfon,  that 
a  dairyman  who  rented  under  the  farmer 
his  ftock  of  cows  to  be  depaftured  00 
the  fame  land,  was  not  rated  for  fuch 
dairy;  although  it  were  ftated  in  the 
cafe  that  the  dairyman  made  a  profit  of 
the  produce  of  the  cows,  independent 
of  the  profits  made  by  the  farmer.  For 
though  fuch  a  taking  of  4  dairy  be  a 
taking  of  a  tenement  in  law,  which  will 
confer  a  fettlement,  ^t  that  is  in  re- 
{pe6i  of  the  interefl  m  the  land ;  and 
the  rate  upon  the  farmer,  for  the  whole 
farm,  includes  all  the  profit  of  the  land 
and  the  ftock  appertaining  to  it :  or 
confidering  the  cows  as  perional  ftock, 
diftin^  from  the  land,  they  are  the  per- 
fonal  ftock  or  capital  of  the  farmer,  not 
of  the  dairyman  \  and  the  latter  only 
makes  his  profit  by  his  labour  out  of 
the  capital  ftodc  of  another.  The  Kin^ 
V.  BrowHy  T.  47  G.  3.  528 

5*  The  occupier  of  a  day  pit  is  rateable 
for  the  fame.  ih, 

6.  Silk  thitiwfters,  working  up  in  their 
mills  the  filk  of  their  employers  fent  to 
them  for  that  purpofe,  are  not  liable  to 
be  rated  in  that  refpe£^,  as  for  then* 
ftock  in  trade.  The  King  v.  The  Inha- 
humu  of  Shirhrtut  T.  47  G.  3.     537 


POST-HORSE  DUTY. 
See  HoRS£  Duty. 

POWER- 
See  TausT  and  TauSTfecs. 

PRACTICE. 

See    Affidavit    to    hold    to    Bail* 
Bail.  Court  of  Requests.  Costs. 

l»  A  defendant  indi6led  here  for  mifdc' 
meanors  committed  by  him  in  the  IVeJi 
Indies  in  a  public  capacity  under  ftat. 
41  (r.  3.  c.  S5.  is  not  entitled  under 
that  ftatute,  upon  an  affidavit  in  the 
common  form  for  putting  off"  a  trial 
upon  the  ab fence  ok  a  material  witnefs, 
to  put  off  his  triul  till  return  made  to 
writs  of  mandamus  to  the  courts*  &c, 
aftiroady  to  examine  witnefleb;  which 
are  diredled  to  be  ilTued  in  fuch  cafea 
at  the  difcretion  of  the  Court  of  B.  R.; 
but  he  muft  lay  before  the  Court  fuch 
fpecial  grounds  by  affidavit^  as  may 
reafonably  induce  them  to  think  that 
the  witneifes  fought  to  be  examined 
are  material  to  his  defence.  But  the 
profecutor  in  fuch  cafe  is  of  courfe  en- 
titled to  writs  of  mandamus  for  the 
like  purpofe.     The  King  v.  Jones ^  M» 

47  ^  3-  3« 

2*  The  Court  will  not  compel  an  attor- 
ney, upon  a  fummary  application,  Xo 
deliver  up,  on  paymeat  of  his  demandt 
a  leafe  put  into  nis  hands  for  the  pur-> 
pofe  of^  making  an  aftignmcnt  of  it } 
there  being  no  caufe  in  court,  nor  any 
criminal  condu^  imputed  to  him  in 
refped  of  it.  In  the  Matter  of  S. 
LontfCj  H,  47  G.  3.  137 

3.  A  writ  of  error  upon  a  judgment  in 
debt  on  a  recognizance  of  bail  is  a  ftay 
of  execution  ;  not  being  within  the 
exceptk>n  of  the  ftat.  3  Joe.  i.  r.  8. 
either  as  a  judgment  upon  an  obligation 
conditioned  for  payment  of  money  wJy  ; 
( the  recogniaance  being  to  pay  money 
or  do  fomething  elfe;)  or  as  a  JQdg« 
ment  upon  a  eontraS^  which  is  there 
ttfed  in  contta-diftin£tion  to  an  ^h&grn^ 
tiou.    Deli  V.  H^ildf  H.  47  G.  j.     2^  * 

4*  In 


PROMOTIONS,  &c. 
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4.  In  covenant  upon  a  leafe,  a  view  beiqg 
proper  to  be  Md,  the  venue  .  was 
changed  ibthecouutywhere  thepremifes 
lay ;  though  moil  of  the  pFaintifF's 
witnefles  refided'  in  the  county  where 
the  venue  was  laid*  Jlodinott  v.  Cqx^ 
H.  47  G.  3.  ^  268 

5.  Upon  an  indictment  for  perjury  re- 
moved into  B.  R.  by  certiorari,  if  the 
profecutor  give  notice  of  trial  to  the 
defendant,  and  withdraw  his  record 
without  countermanding  his  notice  in 
time,  he  (hall  pay  coils  to  the  defendant. 
The  Kings.  Bartrurriy  H,  47  G.  3.     ^69 

6.  After  verdidl  in  ejeflment  for  a  mel- 
fuage  and  tenements  the  Court  will  give 
leave  to  enter  a  verdiCl,  according  to 
the  Judge's  notes,  for  the  meffuage 
only,  (pending  a  rule  to  arreil  thejudg- 
ment,)  without  oblioing  the  lefior  of 
the  plaintiff  to  releafe  the  damages. 
GoodtiiU  V.  Qtivayy  E,  47  G.  3.         357 

7.  The  plaintiff  is  entitled  to  iet  off  in- 
'  terlocutory  coils  in  the  fame  caufe,  pay- 
able by  him  to  the  defendant,  againil 
the  debt  and  coils  recovered  by  him  on 
the  final  refult  of  the  caufe  ;  notwith- 
Handing  the  obje£^ion  of  the  defendant's 
attorney  on  the  ground  of  his  lien, 
which  only  attaclies  on  the  general 
refult  of  the  coils,  &c.  of  the  caufe. 
Howell  V.  Harding y  £.  47  G.  3^       362 

8.  Where  a  iird  writ  of  error  abates, 
or  is  put  an  end  to  by  the  a&  of  the 
plaintiff  in  error,  a  fecond  writ  of  error 
brought  in  the  fame  court  is  not  a 
fuperfcdeas  of  execution,  as  the  firil  is: 
and  execution  may  then  be  fued  out 
without  leave  of  the  Court.  But  in 
error  of  matter  of  fa£l  coram  vobis, 
which  is  not  within  the  ilatute9  requir- 
ing bail  in  error,  the  writ  of  error  is 
or  is  not  a  fuperfedeas  according  to  cir- 
cumilances;  and  the  Court  muil  be 
moved  for  leave  to  fue  out  execution 
pending  it.    Birch  v*  Trifle^  E^  47  G.  3. 

412 

9.  The  time  limited  by  the  flat.  9  and 
10  W.  3*  e,  15.  yi  2.  for  fetting  afide 
awards,  made  under  fubmiflions  by  vir- 
tue of  that  ftatute,  doea  not  attach  on 
awards  made  under  orders  of  aifi  prius. 
Synge  v,  Jcrvoift^  T*  47  G.  }•  46$ 


1 0.  The  iheriff  cannot  be  rulid  to  bring  .^ 
in  the  body  until  the  time  for  putting 
in  bail  has  expired.     The  King  v.  The 
Sheriff  of  Middlefexy  T.  47  G.  3.     525 

11.  Upon  the  defendant's  comhig  in  to 
revcrfe  an  outlawry  in  a  civil  cale  upon 
the  ilat.  4.  and  5  IV.  l^  M.  c.  18.  the 
ufual  form.for^laking  the  recognijai»cc 
of  bail  is  to  pay  the  condemnation  mo-  ' 
ncy  ;  and  not  in  the  alternative,  to  pay 
it,  or  render  the  defendant.  Matthews 
v.  Gilfon/r.j^i  G.  3.  5  7 

12.  Service  of  notice  of  plea  iiled  on  a 
Sunday  is  void,  by  conllruftion  of  the 
flat.  29  Car,  2.  c*  7./.  6.  which  avoids 
all  procefs,  &c.  ferved  on  ihat  day. 
Roberts  v.  Monkhoufe^  T.  47  G.  3.  J47 

PRESSING. 
See  Seamen,  No.  i. 

PRIZE. 

A  flag  officer  at  the  Cape  of  Good  Hope 
fends  a  ihip  of  his  fquadron  within  the 
limits  of  another  flag  officer's  command 
in  the  Afatic  feas,  for  the  fpecial  pur- 
pofe  of  getting  her  repaired  ;  and  after 
the  ihip*s  going  there  and  completing 
her  repairs  in  the  manner  dii*e^ed  by 
the  latter  ofBcer,  and  receiving  an  order 
from  him  to  convoy  certain  (hips  on  her 
return  to  her  former  flation ;  while- 
executing  fuch  order,  being  accidentally 
feparated  from  her  convoy,  took  a  pri7.e 
within  the  limits  of  the  flag  officer's 
command  in  the  Aftaiic  fea&,  but  in  the 
cburfe  of  rejoining  her  original  flag 
officer  at  the  Cape  :  held  that  the  latter 
vi-as  not  entitled  to  the  flag  officer's 
i-8th  fhare  of  the  prize ;  his  command 
over  the  ihip  being  (ufpended  while  ihe 
was  out  of  the  limits  of  his  own,  and 
within  the  limits  of  another  command. 
Holmes  v.  Rainier^  T.  47  G.  3.         502 

PROMOTIONS,  &c. 

1.  Mr.  Thomfon,  Mr.  Hart^  Mr.  Martin^ 
and  Mr.  Leach^  were  made  King's 
Counfel  m  H.  47  G.  3.  296 

2.  Ld.  Erjkine  refigned  the  Great  Seal, 
which  was  re-deuvered  to  JLd.  Eldon^ 

-E.  47  ^-  3-  *97 

K  k  4  l^  ^m 
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SALVAGE. 


SEAMAN. 


J.  Sir  F.  Gihhi  fucceeded  Sir  A.  Piggott 
as  Attorney-General  J  and  Sir  T. 
Plumer  fucceeded  Sir  S.  Romilly  as 
Solicitor-General.  297 

4*  Mr.  Morris  was  made  a  Mailer  in 
Chancery  in  the  room  of  Sir  W.  IV, 
Pep^s^  fiart.  who  religned.  ib. 

5.  The  Honorable  S.  Perceval  was  ap- 
pointed Chancellor  of  the  Exchequer, 
and  of  the  Duchy  of  Lancajhr,       th. 

6.  Mr.  Biiron  Sutton  received  the  Irijh 
Great  Seal,  and  was  created  Lord 
Manners  of  Fofion.  298 

7.  Mr.  iVood  was  made'  a  Baron  of  the 
Exchequer,  and  knighted.  ib. 

RECOVERY   IN   FORMER 
ACTION. 

See  Assumpsit,  No.  5. 

RENT. 
See  Landlord  and  TrwANTi  No.  5.  7. 

RE-ENTRY. 
Set  Landiiord  and  T£nant9  No.  3. 

REGISTRY  OF  SHIPS. 

See  Shi?. 

REMAINDER. 
See  F1NE9  No.  z. 

REVENUE. 
See  Horse  Duty.. 

SAINT   ALBAN'S   PAVING,  &c. 

ACT. 

«ff  Appeai^i  No.  I,  2.    Indictment, 

i»  2,  3. 


SALE. 


m^ 


»'^/Shif»   No.  I.    or  Vendor  and 
Vendee,  i. 

SALVAGE. 

The  commander  of  a  flranded  veflel  having 
by  the  reconHnendatioQ  of  the  pilot, 
who  came  to  iiis  afliilaacey  fent  to  the 


defendant  on  (hore,  till  then  a  (Irangcr 
to  him,  to  fend  all  the  help  which  was 
neceifary  ;  which  he  accordingly  did ; 
and  under  his  dire6tion  (but  alio  under 
the  infpeAion  of  cuftom-houfe  officers 
attending)  the  goods  were  brought  on 
(hore  and  houfcd  under  the  joiot  locks 
of  himfelP  and  the  coljedior  of  the 
cufloms ;  and  he  paid  all  the  ialvors : 
held  that  this  conftituted  him  the  agent 
of  the  owners,  and  took  the  cafe  out 
of  the  ftatute  12  Ann,Jl,  2.  r.  \%.J\  a. 
for  reg^ilatitig  the  quantum  of  falvage 
by  the  award  of  three  juftices  of  peace ; 
which  ftatute  only  applies  to  ca^es 
where  application  is  made  by  the  own- 
ers, &c.  to  certain  public  officers  named, 
and  the  falvage  is  made  under  their 
orders.     Baring  v.  2) Ay,  Af.  47  G.  3. 

57 

SEAMAN". 

1.  Where  application  had  been  made  for 
the  discharge  of  an  imprcfied  feaman 
before  the  two  years  of  his  proteftioa 
by  the  Hat.  13  Geo,  2.  e,  17.  were  ex- 
pired ;  which  was  then  iiieffedua], 
Decaufe  the  fa6ts  were  not  vcriicd  with 
fufficient  certainty ;  yet  the  d<nibt  be- 
ing now  remo\o(k by  another  aifi'iavit, 
the  Court  q^raiited  a  writ  of  habeas 
corpus  for  the  purpofe  of  liberating 
him,  though  the  two  years  were  now 
expired,     JSx  parte  Bruce ^  M.  47  G.  3. 

2.  Seamen  enter  into  articles  to  ferve  for 
monthly  wr.gcs  on  board  a  (hip  **  bound 
for  tne  ports  of  Madeira^  any  of  the 
Wejl  India  idandn,  and  JarHaicat  and*to 
return  to  London;**  and  it  is  agreed 
that  they  fliall  uol  demand  or  be  entithd 
to  their  *wagest  or  any  ^ari  thereof,  ira- 
til  the  arrival  of  the  fbip  at  the  port 
of  difcharge,  &c.  (meaning  London] : 
held  that  though  the  Hiip  earned  freight 
upon  the  delivery  of  an  outward-bound 
cargo  at  Madeira^  and  of  another  cargo 
taken  in  at  Madeira  and  delivered  ia 
the  IVeJl  Indies  ;  yet  that  being  loft  in 
her  paflage  home  in  a  llormy  the  feamen 
could  not  recover  wages  pro  rata  upon 
the  outward  voyage,  by  reafon  of  the 
enprcfs  terms  of  the   ftipulation  ,re* 

fpeding 


SETTLEMENT— BY  ESTATE. 


SET  OFF. 
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fpefting  wages,    Appleby  v.  Dodsy  E, 
47  ^-  3-  SOO 

SETTLEMENT—BY  APFREN- 
TICESHIP. 

Where  the  matter  and  the  father  of  a  boy 
agreed,  under  feal,  that  the  matter 
fhoiild  teach  the  fon  the  art  and  myf- 
tery  of  weajving  for  iive  years,  and  find 
utenfiUy  and  that  the  fon  Ihould  receive 
half  his  earning,  and  the  matter  the 
other  half;  under  which  the  boy  fervcd 
out  the  time  as  an  apprentice:  held 
tliat  this  agreement  between  the  father 
and  matter  (to  which  the  fon  was  no 
party)  not  binding  the  fon,  or  the  fa- 
ther for  him,  to  aay  fervice  to  the  maf- 
tcr ;  but  the  fon's  iervice  in  fai^  being 
merely  voluntary ;  was  no  apprentice- 
fhip  in  poiot  of  law ;  and  coufequently 
no  fettlement  could  be  gained  by  tiie 
fon  ferving  his  matter  under  fuch  a  con- 
trad^.  Thif  King  V.  T/je  Inhabitants  of 
Cf^omfor^y  M.  47  G.  3.  25 

SETTLEMENT— CERTIFICATE. 

Where  one  of  two  €hurth%oardens  wJis^lfo 
.  appointed  oDerfeer  of  the  poor,  a  certi- 
ficate of  fettlement  figned  by  both  is  a 
nuUity,  andjdoesuot  prevent  an  appren- 
tice ierving  the  certUicated  man  in  the 

^  certificated  parifti  from  gaining  a  fettle- 
ment therein :  for  the  certiticate  a£t 
8'Sc  9  IV,  3.  r.  30.  requires  the  certifi- 
cale  to  be  under  the  hands  and  feals  of 
the  churchwardens  and  o^erfeen^  or  the 
naajor  part  of  them,  or  of*  the  over- 
feers  where  there  are  no  churchwardens; 
and  there  mutt  be  at  leaft  two  overfeers 
at  the  time.  The  King  v.  The  Inhabit' 
ants  of  St.  Margaret,^  Leicefiir^   -E. 

47  ^.  3-  332 

SETTLEMENT— BY  ESTATE. 

AJhU  next  of  kill  hfts  fuch  an- equitable 
intereft  in  a  leafehold  tenement  of  the 
inte'ttate,  that  (he  gains  a  fettlement  by' 
reiiding  40  days  in  the  fame  parifli  after 
the  intettate's  death,  bafore  admin itt^- 
tion  granted  to  her*  Aad  it  matters 
not  that  the  widow  of  the  intettate  fur- 
vived  him,  if  Aie  died  afterwards  with- 
out haying  taken  out  letters  of  adfni- 


niftration,  leaving  the  other  fole  next 
of  kin  to  the  intettate.  But  no  fettle- 
ment is  gained  by  the  mere  relation  back 
to  the  death  of  the  inte(^ate  of  the 
letters  of  adminittration  when  granted, 
taken  out  only  18  days  before  the  next  ■ 
of  kin  ]Jarted  with  her  interett  in  the 
leafehold  ;  fo  as  to  connect  a  refideoce 
of  thofe  18  days  with  a  refidence  by 
fuch  next  of  kin  in  the  fame  parifh  for 
more  than  40  days,  after  the  deaths  of 
the  intettate  and  his  widow,  before  fuch 
adminittration  granted.  The  King  V. 
The  Inhabitants  of  Horjley^  E.  47  G.  3, 

465 

SETTLEMENT— EVIDENCE  OF. 

1.  Giving  paritti  relief  to  a  pauper  within 
the  parifli  is  no  evidence  of  his  fettle- 
ment there.  In  the  inttance  in  queftion 
the  relief  was  adminiftered  at  one  time 
for  a  fortnight,  and  at  another  time  for 
a  longer  period,  in  the  paritti  work- 
houfe.  The  King  v.  The  Inhabitants  of 
Chatham^  T.  ^'j  G.  ^.  498 

2.  Hearfay  evidence  of  the  declaration 
of  a  deceafed  father  as  to  the  place  of 
birth  of  his  battard  child  is  not  admifli- 
ble  to  prove  the  birth  fettlement  of 
fuch  child.  The  King  v.  The  Inhabit' 
ants  of  Erithf.T.  47  G.  3,  ^3^ 

SETTLEMENT— BY  RATING. 

A  cuftom- houfe  officer  who  was  rated -foV 
his  falary  towards  the  land-tax,  and  in 
fa£^  paid  the  rate  himfelf,  though  the 
money  was  either  given  to  him  bcibre-  . 
hand  for  the  purpofe,  or  allowed'  to 
him  afterwards  by  the  coUe^lpr,  gains 
7L  fettlement  in  the  paritti  in  which  he  i^ 
fo  rated  and  pays.  The  King  v.  The 
Inhabitants  of  jixmouth,  E.  47  Gl  3. 

383 

SET  OFF. 

• 

The  plaintiff  is  entitled  to  fet  oiF  inter- 
locutory cotts  in  the  fame  cauf(^,  pay- 
able by  him  to  the  defendant,  agatnft 
the  debt  and.cetts  recovered  by  him-on 
the  final  refult  of  the  caufe ;  notwith- 
ttanding  the  obje^an  of  the  defendant's 
attorney  on  the  ground  of  his  lien, 
which  only  attachea^  cm  the  genetal  ce- 

fult 
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SHIP. 


SLANDER. 


fult  of  the  coftst  Sec.  of  the  caufe. 
Howell  ▼.  Harding f  £,  47  0.  3.      362 

SHIP. 

S.  Where  the-  legal  title  to  a  (hip  re- 
mained for  a  month  after  the  fale  in  the 
vetwiors,  upon  the  face  of  the  regiiler, 
by  Tcafon  of  the  vendee  having  omitted 
for  fo  long  to  deliver  a  copy  of  the 
indorfement  of  the  transfer  on  the  ori- 
ginal certificate  of  regiftry  to  the  pro- 
per officer  authorized  to  make  regi(lry» 
&c.  purfuant  to  the  ftat.  34  G.  3.  c.  68. 
J.  15.;  yet  the  vendors  are  not  liable 
during  that  interval  for  repairs  ordered 
by  the  captain,  under  the  dirediion  of 
the  vendee*  (who  for  this  purpofe  mud 
be  confidered  as  a  ftranger  to  the  legal 
owners*)  and  confequently  had  no  au- 
thority exprefs  or  implied  to  bind  them. 
Toung  V.  brander^  M,  47  G.  3.  10 

2.  Though  a  bill  of  fale  for  transferring 
the  property  in  a  fhip  by  way  ot  moit- 
gage  may  be  veid  as  fucb*  for  want  of 
reciting  the  certificate  of  regiftry  there- 
in, as  required  by  flat,  i^  iJeo,  3.  c.  60. 

y.  1 7.  yet  the  mortgagor  may  be  fued 
upon  his  perfonal  covenant  contained  in 
the  fame  inftniment  for  the  repayment 
of  the  money  lent.  Kerrlfon  v.  Ca/r» 
H  47  G.  3.  23 1 

3.  The  ftat.  34  G.  3.  c.  68./.  15.  reciting 
that  by  the  laws  in  force,  upon  any  al- 
teration of  property  in  any  veiTel  in  the 

fame  port  to  which  (he  bclones,  an  in- 
dorfement on  the  certificate  of  regiftry 
is  required  to  be  made;  enacts  that 
fuch  indorfement  (hall  be  made  in  the 
form  therein  expreffed,  and  (hall  be 
iigned  by  the  vendor,  dec.  and  a  cepy 
of  fuch  indorfement  (hall  be  delivered 
to  the  regiftering  officer ;  or  otherwife 
the  fale  (hall  be  utterly  null  and  void  : 
and  fuch  officer  is  required  to  make  en- 
tries thereof  on  the  affidavit  on  which 
the  original  certificate  was  obtained, 
andin  the  book  of regiftry,  and  to  give 
notice  thereof  to  the  commiffioners  of 
cuftom.s.  Then  /.  16.  provides  that  if 
any  ve(rcl  (hall  be  at  fea,  or  ahfentfrom 
the  port  to  nvhieh  fit  belongs  %  when  fuch 
alteration  in  the  property  (hail  be  made ; 
fo  that  an  iadorument  on  the  certificate 


cannot  be  made;  (afTumiag  that  the 
certificate  is  always  with  the  (hip ;) 
then  it  fubflitutes  a  bill  of  fale  to  be 
made  in  lieu  of  the  indorfement  on  the 
certificate  ;  requiring  tliefame  delivery 
of  a  copy,  and  tin;  fame  entries  and  no* 
tice  thereof,  as  weie  required  for  the 
indorfement  of  the  certificate  by  the 
prior  fedtion  ;  but  that  within  ten  days 
after  the  veffel's  return  to  her  port,  the 
indorfement  on  the  certificate,  &c.  (hall 
be  made;  as  before  required.  Held 
that  the  provifions  of  the  two  fediont 
comprehend  e'uery  transfer  of  pro- 
perty in  a  (hip  ;  and  that  a  biU  of  fale 
executed  by  a  fole  owner  of  a  vefTcl  be- 
longing to  the  port  of  Sunderland  to  a 
vendee  refidingf  in  London^  at  a  time 
wlien  the  veflel  was  in  the  port  of  Lon- 
don, was  void^  for  want  of  complying 
with  the  fequifites  of  one  or  other  of 
thofe  fedions  ;  neither  o£  them  having 
been  complied  with :  and  that  it  was 
not  fufficient  for  the  vendee  to  have 
complied  with  the  requifites  of  the  flat.. 
7  &  8  /T.  3.  r.  22.  /.  21.,  which  re- 
quires a  regiftry  de  novo  upon  any 
transfer  of  property  to  another  port,  an4 
that  the  former  certificate  (hall  be  deli- 
vered up  to  be  cancelled.  Hayton  v. 
Jaeifonf  T,  ^T  G,  y  511 

SLANDER. 

1 .  Where  fpecial  damage  is  neceflary  to 
fufiain  an  adiion  for  i1ander»  it  is  not 
fufficient  to  prove  a  mere  wrongful  a^ 
of  a  third  perfon  rhd^ced  by  the  flander, 
fuch  as  that  he  difmiffed  the  plaintiff 
from  his  employ  before  the  end  of  the 
term  for  which  they  had  contraAed  ; 
but  the  fpecial  damage  muil  be  a  legal 
and  natural  confequence  of  tlie  flander. 
Vicars  v.  IVilcoeks^  M.  ^J  G.  $.  l 

2.  In  flander  the  plaintiff  averred  that  he 
had  in  due  manner  put  in  his  anfwer  on 
oath  to  a  bill  filed  ajraind  him  in  tlie 
Court  of  Exchequer  by  the  defendant* 
(but  did  not  proceed  to  aver  any  coUo* 
ouium  refpe6ting  that  anfwer,  with  re* 
ference  to  which  the  words  were  fpo* 
ken;)  and  then  alledged  th^t  the  de- 
fendant faid  of  him  that  he  was/^r- 

fworn  i  innuendo^  that  the  plaintiff  had 

perjured 


STAMP. 

perjured  himfelf  in'what-he  had  fworn  ' 
in  bis  a  fore/aid  anpwer  to  the  billfojiltd 
agairtji  blm  :  held  that  this  innuendo 
coqld  not,  without  the  aid  of  fuch  a 
colloquiunriy  enlarge  the  fenfe  of  the 
worda,  by  referring  them  to  the  anfwef 
averred  in  the  preutory  part  of  the  de- 
claration to  have  been  pot  in.  Hatukes 
V.  Hanvkfjf  £.  47  G.  3.  427 

SOUtHWARK. 
.  See  Court  ov  Requests,  No.  1. 

SPECIAL  DAMAGE, 
^rc  EvtDEHcs,  No.  I,  or  Slande&»  I. 

SPECIAL  VERDICT. 
Sec  Pleading,  No.  10. 

STAMP. 

I.  A  guarantie  in  writing,  for  the  pay- 
ment of  goods  thereafter  to  be  pur- 
chafed  by  a  third  perfon  to  a  certain 
amount,  is  within  the  exception  of  the 
flamp  adts,  **  a  contra^  for  or  refatwg 
to  the  fale  of  goods,"  and  need  not  be 
Haroped.     Warrington   v.    Furbor^  H. 

47  ^'-  3-  242 

%.  Goods  and  fpecie  to  a  certain  amount 

having  been  infured  by  a  policy  on  (hip 
or  (hips  which  (hould  fail  on  the  voyage 
infured  between  the  ift  oiOffober  179 J 
and  the  ift  of  June  1800;  a  memoran- 
dum written  on  the  policy  on  the  i  ith 
of  Junef  extending  the  time  of  failing 
to  the  ift  of  Augujl  1800,  does  not  re- 
quire a  new  ftamp ;  being  within  the 
13th  fedliou  of  the  ftat.  35  Geo.  3.  c. 
6^.  which  provides  that  the  a6i  im- 
poling  the  (lamp  (hall  not  extend  to 
prohibit  the  making  any  lawful  altera- 
tion in  the  terms  or  conditions  of  any 
policy,  &c,  Kenpugton  v.  IngUs^  H* 
47  O.  3.  273 

3*  A  policy  effeAed  on  **  (hip  andoutjity^ 
on  a  voyage  upon  the  Southern  Whale 
Fi(bery  oyt  and  home,  cannot  be  altered 
by  confent  after  the  (hip  fails,  and  the 
'  rifle  attaches,  to  an  infurance  on  **  (hip 
amd goods y*  without  a  new  ftamp ;  out- 
Jkf  the  fubie^-matter  of  infurance,  be* 
ihjj  efRftitiiily  diffeitat  in  futh  a  voyage 


STATUTES. 


«3o^ 


from  goods ;  and  therefore  not  within 
the  exception  of  the  ftat.  ^^  Geo*  .3. 
c.^^.f*  13.  wliich  enables  alterations  to 
be  made  in  the  terms  or  conditions  of  a 
policy,  without  having  a  new  damp,  fo 
that  the  thing  infured  remains  the  pro- 
perty of  the  fame  perfons,  5:c. 

It  feems,  however,  that  (hifting  or 
fucceflive  cargoes  on  board  the  (ame 
(hip  in  the  courfe  of  the  fame  adventure^ 
(as  in  the  ji/ricMn  and  other  trades,) 
out  and  li«me,  may  be  covered  by  an 
infurance  on  goods.  Hilly,  Patten^  JP. 
47  ^^^0.  3.  373 

STATUTE. 

See  Bankrupt,  No.  4. 

An  inclofure  a  A  having  directed  that  the 
allotments  made  by  the  commiiOoners 
(hould  for  ever  remain  for  the  benefit  of 
the  appointees ;  held  that  an  award  and 
aflignment  of  the  herbage  of  a  certain 
clofe  to  the  furveyors  of  the  highways 
and  their  fuccejorst  for  the  benefit  of 
the  pari(h  of  Zf.,  though  bad  as  a  com- 
mon law  conveyance,  the  appointees 
not  being  a  corporation,  was  yet  good 
as  a  parliamentary  declaration  of  the 
perfons  entitled  to  take ;  the  fame  as 
if  the  terms  of  the  award  had  been  fpe- 
citically  enaAed.  And  the  lord  of  the 
manor^  in  whom  the  fee  of  the  foil  re- 
mained, is  a  truflee  for  the  furveyors  of 
the  highways  for  the  time  being.  John^ 
fon  V.  Hodgfony  M,  47  G.  3.  3S 


4.  r.  24. 


STATUTES. 

Hen.  VII. 
(Remainder-man.      Entry.) 

EdwardVl* 
2  Sc  3.  r.  13.    (Tithes.)  178 

EU%abeth. 
(Witnets.   Expences.)  324,  5 
(Fraudulent  C«nveyanc(e.)  497 


5.  c.  9. 

13.  c.  5. 
c.  20. 
18.  f.  3. 

e.S' 
31.^.3. 
43.  c.  2. 


(Benefice.) 
(Bailardy.) 
(Ufury.) 

(Outlawry.     Bail.) 
(Overfeers  of  the  Poor) 


235 
»9S 

378 

333- 
416 

(Rate.) 


^, 
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STATUTES. 


SURGEON. 


c.  6* 


1.  c*  T5, 


221 
^94 


(Rate.) 

( Charitable  ufee.) 
(Cofts. ) 

James  I. 
(Bankrupt.     Witnefs.)    319 
3-r.  8.    (Writ  of  Error.    Coils.)  240 

Charles  11. 

• 

13  &  14.  f.  12.  (Poor.  Overfeers.)  416 
16  &  17.  r.  8.  (Error.  Cofts,)  298 
22  &  23.  c.  9.     (Cofts.)  295 

29.  c,  7./.  6.     (Procefe  on  Sunday »)  547 

WiiUam  and  Af^ry  and  IVdliam* 
3.  cii.     (Settlement.)  385 

4  &  5.  r.  18.     (Bail.     Outlawry.)    527 

7  &  8.  r.  22,/ 21.    (Ship  regifter.)  511 

8  &  9.  r.  f  I.      (Affift«*"6  bneaches  en 
bond,  &c.)  331 

c.  30.  (Certificate  of  fettlement.)  3.32 


4Vii  6.  I39.&4P.  r.  89,     (Naval  ftores.)  •         53 


tf..  104.    {London  Cojurt  of  Rcquelb.) 

239'  33^-  347 
( Infolvent  debtors. )    5  5.  1 80 

( Police  magiftrates. )         569 

( Mi  [demeanors  abroad. )       3  x 

(Illegal  lotteries.)  568 

(Horfeduty.)  585 

(5/.  yi/^an-'s  regulating  act.) 

.41 

(  Volu  nt  ecrs,     A  rrqip . ) 

(Horfe  duty.) 
(Horfeduty.) 
(lafolveat  debtors) 


43- 
44' 


€•  70. 
€•  76- 
r.  85. 

c.  119,. 
r.  161. 


c.  5J. 
r.  98. 

45-  ^•13- 
46.  r.  loS. 


9  5c  iO.c.  15.     CAward.)  466 

c.  4 1 .     (Naval  ftores. )  53 
Arnie, 

1«.^.  2.  tf.  18.     (Salvager:)  57 

George  I. 

(Burning  ftack*. )  1 73 

(Mandamus  to  eled.)         270 

Affidavit  of  bail.)  364 

George  II, 
(  Seamen '»  wages. )  300 

(B^ftardy.)  193 

(  Stock  jobbmg.  y  30+ 

(Seamen.     Imprefa.)  2.7 

(Naval  ftores.)  s^ 

20.  c.  79.  (Labourers^  JurifdiAion.)  113 
22.  c.  47.      (Southwark  Court  of  Re- 

quefts.) 
«3«  c*  33.     (Middlefex  Court.) 
26.  f.  1.9.     (Salvage.) 
31.  r.  1 1.    (Servants  in  husbandry-) 


9.  c.  ai . 
11.^.4. 
J  2.  f.  29. 

2;  r.  36. 

6.  c.  31. 
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(Policy  ftamp.)        273,  373 

(  Scftmcn's  wages. )  300 
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STOCKJOBBING- 

The  defendant    being   indebt-ed    to    the 
plaintiff  in  486/.  4r.  Gdm^  for  which  he 
was  fued  ;  and  the  plaintiff  wiihing  to 
inveft  the  amount  of  the  d?bt  in  ftock  on 
the-  19th  o^  November  1803,  when  the 
fame  would  have  purcUafed  908/.  i6r. 
'jd\  ftock  J  in  confideration  of  forbearin|^ 
his  a6lion  and  demand  till  the  19th  of 
NovemUr  1S04,  takes  bond,  from  the 
dcfeodanty  conditioned  for  the  transfer 
by  him  to  the  plaintiff  oq  that  day  of 
968/.  i6j.  7//.  ftock,  with  fuchintereH 
as  the  fame  would  have  produced*  as . 
fuch/ftocky  in  the  mean  time  :  hetci  that 
this  was  neither  u furious,  nor  wi^hia 
the  prohibition  of  the  ftockjobbing  zSt 
7  G.  2.  f.  6.  Maddoci  v.  AumBalT,  £m 

47  ^'-  3-  3^4 

SUNDAY. 
See  Practice,  No.  12. 

SUPERSEDEAS. 
^  Se>e  Erro^9  Writ  of,  No-  h. 

M  SURGEON. 

An  ikdioii  'on  the  cafe  lies  againft  a,fur^eon 
for  gr^l3  ignorance  and  waxil  qf  (kill  in  ^ 
his  profeilion,  as  well  as  for  ni^gligepce  * 
and  cai^eleflnefs,  to  the  detriment  of  a 
patieat :  though  if  the  evidence  be  of 
negligence  only;  which  was  propei^ 
left  to  the  jury^  andnegatived  by  then) ; 
.  the  Cpurt  will  not  grant  a  new  trialt 
becaafe  tfae  jury  wtve  direded  that 

want 
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want  of  fkifl  alone  would  not  fuftam  the] 
adlion.     Scare  v.  Pr entice j  E.  4^  G.  3. 

TAXES. 
-iS/'f 'Horse  Duty. 

* 

TENANT. 
See  Landlord  and  Tenant. 

TENDER. 

A  plea  of  tender  after  the  day  of  payment 
of  a  bill  of  exchange,  and  before  adion 
brought,  is  not  good;  though  the  de- 
fendant aver  that  he  was  always  ready 
to  pay  from  the  time  of  th^tender,  and 
that  the  fum  tendered  was  the  tohole 
money  then  due,  owing,  or  payable  to 
the  plaiuiiff,  in  jrefpeAof  thebill,  with 
intereft,  from  the  time  of  the  default, 
f fir  the  damages  fuftained  by  the  plaintiff 
by  reafoQ  of  the  non^performance  of  the 
promife.     Hume  v.  Pefhey  H,  47  G.  3. 

168 

TITHE. 

In  an  adlion  on  the  ftat.  2^3  Ed.  6. 
r.  13.  for  the  treble  value  of  tithe  corn 
omitted  to  be  fet  om,  it  k  not  enough 
for  the  defendant  to  fhew  the  eiriftence, 
in  f 089  of  a  cuftom  in  the  parifii  to  fet 
out  the  I  ith  infteadof  the  loth  mow ; 
for  the  validity,  as  well  as  etiftence  of 
fuch  acuftom  is  properly  triable  in  this 
form  of  *a6tion,  though  penal  in  ite  na- 
ture; being  given  to  the  party  grieved, 
and  his  only  remedy  at  common  law  for 
fubtraftion  of  the  tkhc  due  to  him. 
•  Fbimps  V.  Davies,  H.  47  G,  3.       178 

TITLE. 
5^r  Statute,  No.  i. 

TRADE. 

Sst  Covenant,  No.  i .     (With  Enemy.) 
^ftf  Insurancc,  No.  I. 

J .  Where  a  licence  to  trade  with  an  en^- 
my,  gjranted  abroad,  had  been  netuhied, 
after  oeing  ufed,  to  the  fecretary  of  the 
governor  by  whom  it  was  ilTued,  who 
had,  IS  hit  bclievedi  ihrown  it-^aiide 


amongft  the  waRe  papers  of  his  office, 
and  did  not  know  what  was  become  of 
it ;  having  afterwards  fearchcd  for,  but 
pot    recolled^ng    the    finding    it,  and 
thinking  that  he  had  not  found  it,  this 
is  reafonable  and  probable  evidence  of 
the  lofs  of  fuch  licence,  fo  as  to  let  in 
parol  evidence  of  its  contents  :  the  pi- 
per not  being  confidered  as  of  any  fur* 
ther  ufe  at  the  time  ;  and  the  witnefs' 
attention  not  having  been  thtn  called 
particularly  to  the  circumftances.     And 
the  witnefs  may  fpeak  to  the  contents 
of  the  licence  from  memory,  though  he 
had  made  an  entry  of  it  in  his  memoran- 
dum-book for  the  private  information 
of  himfelf  and  the   governor;  which 
book  was   not  produced,    he   having 
given  it  to  the  governor,  who  was  gone 
abroad  withoia  returning  it  to  him  :  for 
fuch  book,  if  in  court,  would  not  have 
|>een  evidence  per  fe ;  b^t  could  only 
have  been  ufed  by  the  witnefs  to  reftefh 
his  memory.     KenJingUn  v.  IngltSy  H» 

47  C^- 3-      ,     -,  .  273 

2.  Goods  and  fpecie  to  a  certain  amount 
having  been  infured  by  ^  poHcy  on  (hip 
or  fhips  which  fhould  fail  on  the  voy- 
age infured  between  the  I'ft  of  OSober 
1799  and  the  ift  df  June  1800 ;  a  me- 
morandum written  on  the  policy  on  the 
I  Ith  Jkne^  extending  the  time  of  fail- 
ing to  the  ift  of  Augujl  i8ooj  does  not 
require  a  new  ftantp ;  being  within  -the 
13th  fed.  of  the  ilat.'35  ^^  3-  ^"  ^3* 
which  provides  thkt  the  a6l  impoftng 
the  fttop  (hall  not  extend  to  prohibit 
the  making  any  lawful  alteration  in  the 
terms  or  eondlt'ions  of  any  policy,  3cc.  ih. 

3,  Where  a  certain  trading  with  an  alien 
enemy  for  fpecie  and  goods  to  be 
brought  from  the  enemy's  country,  in 
his  (liips,  into  our  colonial  ports,  was 
Ikenfed  by  the  king's  authority ;  htld 
that  an  infu ranee  on  the  enemy*  s  fhip^  as 
Well  as  on  the  goods  and  fpecie  put  on 
board  for  the  benefit  of  the  Britt/h  fub- 
je£^s,  was  incidentally  legalized  ;  and 
that  it  was  competent  for  the  Britt/h 
agent  of  both  parties,  in  whofe  name 
the  infurance  was  effedted,  to  fue  upon 
the  policy  in  time  of  war;  the  trufl. 
not  contravening  any  rule  of  law  or  of 

public 
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TRUST.  AND  TRUSTEES. 


public  poltcf  9  aiid  there  bein^  no  per- 1 
fonal  difability  in  the  plaiutiff  on  the 
record  to  fi&e.  273 

TRESPASS. 

See  Landlord  and  Tenant,  No.  3. 

X.  Trefpafs  lies  not  a^inft  niagiftrates 
a^ng  upon  a  complaint  made  to  them 
on  oath,  by  the  terms  of  which  they 
have  jurifdi^kion  ;  though  the  real  fa6is 
of  the  cafe  might  not  have  fupported 
fuch  complaint ;  if  fuch  fads  were  not 
laid  before  them  at  the  time  by  the 
party  complained  againil,  having  notice 
ol  fuch  complaint,  and  being  properly 
fummoned  to  attend.  Lowtber  v.  The 
Earl  of  Radnor^  M.  47  G.  3,  113 

2.  Under  the  X9th  fedtion  of  the  general 
highway  ad,  13  G.  3.  r.  78.  a  new 
highway  mu(l  be  fet  out  before  an  old 
one  can  be  flopped  up ;  and  it  is  not 
{uificient  that  another  old  highway  was 
widened  in  parts  to  anfwer  the  purpofe 
cf  a  new  road.  And  if  a  new  highway 
be  not  fet  out  before  the  old  one  be 
ftepped  up,  the  legality  of  the  orders 
of  the  juftices  for  diverting  the  old 
road  and  ftopping  it  up  mav  be  quef- 
tioned  in  an  adion  of  trefpaU,  ootwith- 
ftanding  fuch  orders  were  confirmed 
by  the  Sefiions  on  appeal,  ftating  the 
fa£t  of  a  new  road  being  fet  out  in  lieu 
of   the  old  one.     Welch  v.   "Najh^  E, 

M  ^'  3-  394 

3.  The  defendant  cannot  juftify  under  the 

general  ifTue  in  trefpafs  the  cutting  the 
po(U  and  rails  ef  ihe  plaintiff'^  though 
erected  upon  the  defenda:u's  own  land  ; 
-there  being  no  qneftion  raifed  as  to  the 
property  remaining  in  the  plaintiff,    ih. 


TRIAL. 
^^Mandamus^No.  I.  or  Practice,  I. 

TRUST  AND  TRUSTEES* 

See  Ahi^H  £nemy»No.  i. 

I .  if.,  tenant  for  life,  remainder  to  his  fon 
B*  in  tailf  reverfion  to  himfelf  in  fee^ 
agreed  with  B*  in  order  to  relieve  them* 
ielves  finom  their  debts,  to  bar  the  en* 
tail :  and  tA  1773  ^^7  conveyed  eftatea 


in  N\,  and  Z..  to  the  ufe  of  truftees  and 
their  heirs,  in  truft  to  fell  the  iV.  eftates 
and  pay  the  detts,  &c.  ;  and  as  to  the 
L,  eiiate  (tlie  only  one  in  queilion,)  in 
trud  that  the  truftees  (hould,  vsUh  the 
confent  of  A*  a^id  his  wife,  and  of  J7., 
or  the  fnrvivor,  fell  the  inheritanee  in 
fee,  and  apply  the  purchafe^money  on 
the  trufts  after  mentioned  :  with  a  pro» 
wfo  that  the  rentt^  \ff^^%  ond  profis^ 
(hould,  until  fale  of  ths  inheritancef  be 
received  by  fuch  perfon  and  for  fuck 
ufes  as  they  would  have  been  if  the  deed 
had  not  been  made  and  no  lines  levied » 
And  as  to  the  money  ariiing  from  the 
fale  of  Z..  eilate,  in  trufl  to  inveft  the 
fame,  with  the  like  confent,  in  the  pur- 
chafe  of  other  lands  in  fee,  to  be  fettled, 
fubje^  to  certain  charges,  on  A^  for 
I      Mit;^  remainder  to  1^.  in  fee*     Held, 

I  ft,  That  the  ufe  of  the  Z,.  eftate,  was 
immediately  executed  in  the  truftees 
even  before  any  confent  given  to  the 
fale  of  it.  by  A* .  &.c.  ;  and  that,  not- 
withftandiug  the  procifo,  which  ftipu- 
lated  only  for  the  receipt,  by  the  party 
before  entitled,  of  the  rents^  &c.t  as 
contradiftinguilhed  from  the  legal  eilate 
of  the  inheritance^  which  was  left  in  the 
truftees.  And  that  this  was  not  a 
mere,  power  of  fale  in  the  truftees  tack- 
ed to  the  kgal  eftate  of  the  owner. 

2dly,  That  though  /i.%  who  furvived 
his  wife  and  j8.,  continued  in  poiTdQion 
of  the  L.  eftate  down  to  1795,  when  he 
fold  it,  and  died  fome  time  after  ^  and 
though,  after  the  fale  of  the  JNT.  eftate 
in  1774,  for  the  payment  of  the  debts, 
the  truftees  of  the  L,  eftate  never  in- 
terfered in  further  execution  of  the 
truft  during  jiJ*s  lifetime,  but  brought 
(je£tment  after  his  death ;  yet  that  oo 
prefumption  could  be  made  at  the  trial 
in  fovoor  of  the  defendants,  wbo  pur- 
chafed  from  ji.  in  1 795,  for  a  valuable 
confideration,  without  notioe,  either 
that  the  truftees  had  ve-coove]ped  the 
legal  eftate  to  A*  in  hit  Itfetime,  as  upon 
a  fatisfied  truft,  according  to  the  old 
ufes ;  or  had  coniteyed  a  new  eftate  to 
him  as  a  purchafer  under  a  fale  by  them 
in  execution  of  their  tmft.  For  a 
court  of  law  will  never  prefume  a  re* 

conveyance 
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conveyance  by  truftees  where  fuch  re- 
conveyance t^ould  be  a  breach  of  their 
truft  ;  which  would  be  the  cafe  here 
upon  a  fuppofition  that  B.^  the  fon, 
was  a  purchafer  for  a  valuable  confide- 
ration  of  the  remainder  in  fee,  which 
was  to  be  limited  to  him  upon  the  fet* 
tlement  of  the  neweftate  to  be  acquired 
with  the  purchafe-money  of  the  L.  ef- 
tate.  Nor  is  fuch  a  prefunoption  to  be 
made  in  the  iird  in  dance,  even  in  the 
cafe  of  a  doubtful  equity,  before  a  court 
of  equity  has  declared  in  favour  of  the 
equitable  title  of  the  party  for  whom 
fuch  pfrefumptionis  required.  Nor  was 
there  any  evidence  to  fupport  a  pre- 
fumption  that  ^.  had  purchafed  a  new 
cilate  of  the  truilees. 

3dly,  That  -/^.'s  poffeirion  and  receipt 
of  the  rents,  iflues,  and  protits  of  the 
L.  eftate,  though  for  above  20  years 
after  the  creation  of  the  truft,  without 
any  interference  of  the  truftees,  did  not 
(hew  his  pofTeflion  to  be  adverfe  to  their 
title,  fo  as  to  bar  their  ejed^ment  againil 
his  grantees ;  fuch  poifefCon  and  re- 
ceipt being  confiftent  with  and  fecured 
to  him  by  the  6fie^  of  truft-  Keen  v. 
Dear  don  f  H,  47  G.  3.  248 

2.  A  mere  equitable  intereft  in  a  term  of 
years  cannot  be  taken  in  execution  by 
the  (heriff  under  a  writ  of  tieri  facias  at 
the  fuit  of  a  judgment  creditor.  Scott 
V.  Scholeyy  T.  47  G.  3.  467 

USURY. 

I.  The  defendant  being  indebted  to  the 
plaintiff  in  486/.  4/.  6d.  fur  which  he 
was  fued  ;  and  the  plaintiff  wiftiing  to 
inveft  the  amount  of  the  debt  in  iluck 
on  the  19th  of  No'o,  i8o3t  when  the 
fame  would  have  purchafed  908/.  16/. 
7^.  ftock  ;  in  coniideration  of  forbear- 
in?*  bis  a^lion  and  demand  till  the  19th 
of  Nov.  1804,  takes  bond-  from- the  de- 
fendant, conditioned  for  the  transfer  by 
him  to  the  plaintiff  on  that  day  of  908/. 
l6kf.  7</.  ftock,  with  fuch  intereft  as  the 
fame  would  have  produced*  as  fuch 
ftockf  in  the  mean  time :  held  that  this 
was  neither  ufurioua,  nor  within  the 
prohibition  of  th^  ftock-jobbing  adt. 


7  Geo.  2.  e.  8.  Maddock  v.  Rumball  E» 

47  G.  3.  304 

2.  Money  paid  by  A,  to  j5.,  in  order  x» 
compromife  a  qui  tarn  a^ioa  of  ufury 
brought  by  B.  again  ft  ^.,  on  the 
ground  of  an  ufurious  tranfa^^ion  be- 
tween the  latter  and  one  £.,  may  be 
recovered  back  in  an  a6lion  by  j1,  for 
money  had  and  received.  For  the  pro- 
hibition and  penalties  of  the  ftat* 
1 8  £11%,  c,  5.  attach  only  on  the  "  infor- 
mer or  plaintiff*,  or  other  perfon  fuing 
out  procefs  in  the  penal  action,  making 
compofition,"  &c.  contrary  to  the  fta- 
tute ;  and  not  upon  the  party  paying 
the  compofition ;  and  therefore  the 
latter  does  not  ftand,  in  this  refpefi,  in 
pari  delidlo,  nor  is  particeps  crimi- 
niswith  fuch  compounding  informer 
or  plaintiff.  WilUamj  v.  Hedley^  E. 
47  O,  3.  37S 

3.  And  fuch  recovery  may  be  had,  al- 
though ^.'s  aifignees  had  before  reco- 
vered from  B.  the  money  fo  received 
by  him,  as  money  received  to  their  ufe 
(the  money  paid  by  way  of  compoii- 
tiou  being  at  the  time  ftatcd  to  be  E,^% 
money;)  there  being  no  evidence  at  the 
trial  of  this  caufe  to  ftiew  that  A,  the 
prefent  plaintiff  was  privy  to  that  fuit. 

VENDOR  AND  VENDEE. 

1.  Where  the  legal  title  to  a  ftiip  remained 
for  a  month  after  the  fale  in  the  ven- 
dors, upon  the  face  of  the  regifter,  by 
reafon  of  the  vendee  having  omitted 
for  fo  long  to  deliver  a  copy  of  the  in- 
dorfement  of  the  transfer  on  the  origi* 
nal  certificate  of  regiftiy  to  the  proper 
officer  authorized  to  make  regiftry,  &c. 
purfuant  to  the  ft  at.  34  G.  3.  V.  68. 
f.  15. ;  yet  the  vendors  are  not  liable 
during  that  interval  for  repairs  ordered 
by  the  captain  under  the  diredion  of 
the  vendee*  ( who  for  this  purpofe  muft 
be  conGdered  as  a  ftranger  to  the  legal 
owners,)  and  confequently  had  no  au^ 
thority  exprefsor  implied  to  bind  them. 
Toung  V.  Brander,  M.  ^j  G,  ^,         10 

2.  The  vendee  of  goods  having  accepted 
a  bill  of  exchange  for  the  pnce  of  them, 

and 
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VISITOR. 


and  becoming  bankrupt  before  the  bill 
became  due,  the  guarantee  who  paid 
the  vendor  after  the  bankrupcy  of  the 
vendee  may  recover  back  the  money 
■  from  the  latter,  without  proving  that 
any  demand  was  made  upoa  him  as  ac- 
ceptor of  the  bill)  before  fuch  payment 
by  the  guarantee;  this  not  being  an 
a6lion  upon  the  bill  itfelf ;  and  the  no- 
torious infolvency  of  the  vendee  accept- 
or being  at  leail  a  prima  facie  warraot 
to  the  guarantee  to  difpenfe  with  the 
making ^f  fuch  demand  by  the  vendor 
who  held  the  bill  ;  however,  it  might 
dill  be  competent  for  the  vendee  to  de- 
fend himfclf  againft  this  a£)ion  by  the 
-guarantee,  by  (hewing  that  if  a  demand 
for  payment  had  been  made  upon  him 
by  the  holder*  the  bill  would  have 
been  paid.  Warrington  v*  Furbory  H. 
47  ^'  3*  2842 

VENUE. 

In  covenant  upon  a  leafc,  a  view  being 
proper  to  be  had,  the  venue  was 
changed  to  the  county  where  the  pre- 
mifes  lay;  though  moft  of  the  plaintiff's 
witnefTes  refided  in  the  county  where  the 
venue  was  laid.  HocHnott  v.  Cox^  H. 
47  G.  3.  268 

VERDICT. 

After  vcrdift  in  ejcftment  for  a  melTuage 
and  tenemenU  the  Court  will  give  leave 
to  enter  the  verdid^,  according  to  the 
Judge's  notes,  for  the  mefTuage  oiily, 
(pending  a  rule  to  arreft  the  judgment), 
without  obliging  the  leffor  of  the  plain- 
tiff to  releafe  (lie  damages.  GoodiitL  v. 
iJt^-jjayt  £.47  G.  3.  357 

.  VILL. 
See  Hun drk d.  No,  i . 

VISITOR. 

Where  the  founder  of  a  hofpital  dirrdled 
that  if,  in  making  up  the  accounts  of 
the  wardens  biennially  going  out  of  the 
office^  any  doubt  (hould  arife,  which 
could  not  "be  decided  by  the  new  war- 
dens, &c.  the  ordiiary  fhould  decide 
il :  and  alfo  gave  to  him  the  appoint- 


WARRANT. 

merit  of  a  mailer,  upon  the  default  of 
other  perfons  to  appoint,  within  certain 
.  times;  and  power  to  correA  or  amove 
the  mafter  for  certain  cauled,  arid  a.T) 
power  to  fequeller  the  profits  of  the 
wardens,  &c.  in  cafe  of  the  improper 
fubtra6iion.of  ^  certain  fum  dire^ed  to 
be  kept  in  a  cheft  for  fpecial  purpofes, 
until  the  money  was  replaced  ;  and  alfo 
gave  to  the  ordinary  the  power  «f  in' 
ttrpreilng  the  JIatuies  in  cafe^  of  any 
doubt :  and  the  founder  alfo  delegated 
to  the  dean  and  chapter  of  Torh  power 
to  remove  the  wardens,  5c c.  confeAtmg 
to  mortgage  or  alienate  the  Hods  of  the 
chanty  ;  held  that  none  of  the  pcwera 
fo  delegated  conilituted  a  f>y^/«r,  fo  as 
to  exclude  the  application  o:  tKe  pow- 
ers granted  by  the  ftat.  43*^/i2.  c  4  ; 
and  confequeutly  that  a  coromiffan  of 
charitable  ufcs  illued  out  of  the  Court 
of  Chancery  under  that  adi  %vas  vahd. 
Kirkhy  Raw:nJtvorth  HoJ^iul  Ciifty  //. 

47  G.  3.  C3I 

VOLUNTEERS. 

Volunteer  drill  ferjcants,'5:c.  though  fnb- 
jedl  to  tJie  regulations  of  the  mutiny 
acl  for  trial  and  puuirhment  by  toIuii- 
tecr  courts  martial,  according  to  tiis 
Ilatute  44  Geo.  3.  c.  54.  /.  2! .,  ai"e  Rot 
privileged  from  arreli  for  debts  under 
20/.  as  regular  foldiers.  Richman  v. 
SiudwichfM,  47  G' 3-  '-5 

WAGES. 
See  Seamen,  No.  2. 

WARRANT. 

*  ' 

I. The  warrant  of  commiffioners  of  bank* 
rupt  for  the  ameft  of  a  witnefs,  in  order 
to  examine  him,  may  ifTue  after  his  dil- 
obccVience  to  the  Jirji  fummons.  Bai- 
ty e  V.  GrcJIcyy  £.  47  G.  3.  319 

2.  The  propriety  of  granting  fuch  warrant, 
being  an  a^  of  dlfcretion,  mull  be  de- 
termined upon  by  the  commifiloners 
afling  together  at  the  time.  Aad 
their  order  to  their  officer  to  make'  out 
the  warrant  mull  be  taken  to  include 
their  dircdlioh  a's  to  the  pel  funs  to  whom 
it  is  to  be  dircfted :  but  the  mere  ad 

of 


WAY. 

of  figning  the  nzmfA  of*  the  oomo^if- 
fioners  to  the  warrant  mdn  be  done  by 
them  feparately.  319 

WARRANTY. 

Where  the  whole  confidcration  of  a  pro- 
xnife  is  truly  ftated,  and  alfo  all  luch 
parta  of  the  promife  it{elf»  the  breach 
of  which  is  complained;  of^  it  is  not 
necefTary  to  ftate  in  thc^  declaration 
Other  parts  of  the  pronufey.not  qualify- 
,  ing  or  varying  i^  any  refpe;^  the  parts 
So  complained  of  as  broi^en.  4^  wh^re 
the  pfaintifF  declared,  that  in  coni)d^« 
tion  of  his  re-deliTery  to  the  defendant 
of  an  unfopnd  horfe,  which  l|e  had  be- 
fore then  fold  to^  the  plaintiff,  the  de- 
fendant promifed  to  deliver  to  him  ano- 
ther horfe  in  lieu,  &c.  which  (hould  be 
toorth  80/.  and  be  a  young  horfe  ;  and 
then  alleged  a  breach  in  both  thofe 
refpefis :  held  fulGcient ;  though  the 
proof  were  not  only  of  a  promile  that 
the  fecond  horfe  (hcnild  be  worth  80/. 
(which  it  was  not)  and  be  a  young 
horfe,  but  alfo  of  a  warranty  tnat  it 
was /oun^/and  had  never  been  in  harnefs. 
Mifes  V.  Sheward^  M,  47*  G*  ^  7 

WASTE, 

If  trees  be  excepted  out  of  a  demife, 
wafte  cannot  be  committed  by  cutting 
them  down ;  and  therefore  cjedlment 
cannot  be  brought  as  for  walle  com- 
mitted in  or  upon  the  demifed  premifes. 
Goodrlgbt  v,  Fivian^  H*  47  G.  3.    190 

WAY. 

^f^  Highway. 

I.  One  who  has  a  grant  of  an  occupation 
way  may  declare  in  cafe  aeainit  the 
owner  of  the  land  over  which  the  way 
leads  for  obftru6^ing  it,  although  it  be 
proved  that  the  public  in  general  had 
ufed  the  way  without  denial  for  the 
lad    12  years.     jIUen  v.  Ormonde  M. 

47  ^.  3-   .  .  .4 

S.  The  terminus  ad  quem,  being  laid  to 

be  a  public  highway ^  is  proved  by  evi- 
dence of  z,  public  footway^  though  fuch 
Vol.  VIII. 


WITNESS. 


^ 


defciiipti^ii'  of  the  temtiiusitQJIniit  have 
bpeB.  bad  on  fpeciBl  demurrcry  as  not 
being  fuficieQUy  oeitaiB^  4 

WEST  INDIA  DOCK  COM- 
PANY. 

The  flat.  39  Geo.  3.  c.  69»y:  13^.  git^e^to 
th^  Weji  Indui  Dock  compaay  c^ain 
iat«a.and  duties  hr  aU  goodsiimportaed 
ffOim  th^  JVtJk  I^diu  whieli  (haU  be 
landed*  2(p.  ffon^  on. board  aoy  Ihip 
^^eni^  in^o  a«d  ufing  the  dooliB; 
which,  r^S-  ai«  &$eA^  tQ  be  ^  ac- 
cepted for  Uh^  uf^  of  the  docdu^  apd 
the  quftys,  wharfa»  and  orenef^  an4 
other  Qi^phioes  belong^  fehorato^  a^d 
the  ]^d*w»itef8'  fees  on  accbaot-  of 
fuch  gooda  after,  beii^  luiAipped^  and 
all  charges  and  ezpences  of  wharfage* 
landing,  houfing,  and  vreighing  fuch 
goods,  and  of  Tuch  cooperage  as  the 
lame  may  want  after  being  unfliipped, 
and  all  rent  for  watehoufe  room  Tor 
twelve  weeks,  and  all  charges  of  deliver^ 
ing  the  fame  from  the  /aid  warehoufei** 
The  latter  words  include  a  delivery  of 
the  goods  into  lighters  in  the  dock,  as 

^  well- as:  an  ifninediate  delivery  from  the 
warehouies  into  land  carnages  placed 
under  the  cranes  of  the  warehoufes; 
although  for  the  purpofe  of  fuch  deli« 
very  into  lighters  it  be  neceflary  to  put 
the  goods  upon  trucks,  in  order  to  cany 
.them  acrofs  the  quay,  and  afterwards  to 
crane  them  into  the  lighters.  But  it 
feems  that  if  the  owner  require  any 
work  to  be  done  upon  the  geods,  ultra 
the  mere  tranfitus  of  them  from  the 
warehoufe  to  the  lighter,  the  Company 
are  entitled  to  an  extra  compenfation 
to  be  fettled  by  convention  between  the 
parties,  as  in  other  cafes  out  of  the  ad. 
Harden  v.  Smithy  M.  47  G.  3.  16 

WITNESS. 

See  Deposition,  Mandamus,  No.  i« 
or  Practice,  i. 

I.  The  party  interefted  in  a  witnefs't 
teftimbny,  who  was  obje&ed  to,  on  ac- 
count of  his  having  been  convi&ed  of 
felony,  and  his  imprifonment  being  un« 
I*  I  expired. 


«37 


WRIT  OF  ERROR. 


czpiredy  U  entitled  to  infift  on  proof 
of  luch  conri^Hon  by  therecofd,  though 
admitted  by  the  witnefs  himfelf.  The 
King  T.  The  InhahitanU  of  Cafiett  Ca» 
reiniottt  M»  47  G.  3.  77 

3,  Under  the  ftat.  i  Jaic,  i*  r«  15./.  lO 
&  1 1,  it  is  not  neceflfary»  upon  fummon* 
ing  a  witoeft  before  commiffioners  of 
bankrupt  to  be  examined  touching  the 
bankrupt's  effeAst  to  tender  him  the 
czpencet  of  his  journey  before»hand ; 
though  if  he  be  in  faft  without  the 
means  of  taking  the  joumeyy  it  may  be 
an  ezcufe  for  not  obeying  the  fumnons: 
*nd  Gonfequently  a  warrant  iflued  by  the 
commiiBoners  on  account  of  the  non- 
attendance  of  foch  witnefsy  without 
lawful    impediment,   authorizing   his 


anreft  for  the  puipofe  of  ezominatiotty 
is  legaL   Battife  v.  GreJUy^  E.  47  G,  3. 

319 

3.  It  lies  on  the  partj  fo  fummoned, 
having  a  lawful  ezcufe  for  not  attend** 
ing,  to  prove  the  h€t  in  an  a£lion  of 
trefpafsand  fidfeimpriroinnent»  brought 
by  him  for  fuch  arreft  ;  admittmg  that 
an  inability  to  bear  the  ezpence  of  the 
journey  is  a  lawful  impediment.         ih. 

4.  Such  .warrant  for  the  arreft  of  the 
witnefsy  in  order  to  exan^ine  him,  may 
iifue  after  his  difobedienee  to  the  ^^ 
funmions.  ih. 

WRIT  OF  ERROR. 
See  Eaaoa»  Wzit  or. 


BKD  OF  VOLUH£  THX  tXCHTR. 


IVlntfd  by  A.  Stialia&t  Lam  Printer  to  Hi*  M^'«lljr, 


I 


